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TO     THE 
KING'S  'MOST  EXCELLENT  MAJESTY, 

CHARLES    THE   SECOND, 

I 
BY   THE   GRACE    OF    GOD; 

KING  of  GREAT-BRITAIN,  FRANCE,  and  IRELANDi 
DEFENDER  of  the  FAITH,  &c. 

MOST   GRACIOUS   SOVEREIGPr, 

WITH  that  duty  and  humility  which  becomes  a 
loyal  and  obedient  fubjefl,  I  offer  up  to  your 
royal  patronage  the  learned  works  of  a  prudent,  grave, 
and  pious  Judge ;  the  author  deceafed  and  now  with  God. 
When  e  left  the  world,  he  left  with  me  thcfe  precious 
fruits  of  his  travel  in  the  common  laws  of  England  %  and  it 
hath  been  my  care  to  fend  them  abroad  for  the  public 
good.  It  was  firft  in  my  purpofe  to  dedicate  them  to 
your  facred  majefty ;  the  grand  MeCiCNAs  of  the  com* 
mon  law ;  afiuring  myfelf,  the  ufcfalnefs  to  be  fuch,  and 
your  majefty's  difpoiition  fo  princely,  that  you  would  not 
deny  to  receive  them  with  a  gracious  hand.  But  un. 
happily  hindered  of  my  purpofe,  to  mine  unfpeakable 
grief,  by  the  extreme  difficulty  of  public  addrefs  to  your 
majefty's  facred  perfon,  divided  from  your  good  fubjeds ' 
by  the  cruel,  wicked,  bloody,  and  defpcrate  pradiccs  of 
horrid  intruders  and  ufurpers,  inforced  to  yield  to  the  ne- 
ceflity  of  the  times,  I  fent  forth  the  two  former  works  of  this 
eminent  Judge,  with  a  Preface  only,  to  encourage  gentlemea 
in  the  ftudy  of  that  law  ;  which  I  conceived  was  the  beft  way, 
not  only  to  evidence  your  majefty's  moft  juft,  undoubted, 
and  hereditary  right  to  your  three  imperial  crowns,  of  your 
now  again  famous  and  flourifhing  kingdoms  %  but  like- 
wife  to  reftore  your  majefty  to  your  prerogative  royal^  and 
to  give  you  that  fupremacy  which  is  due  to  your  fovereigii 
authority, 

CRO.  KLiz.  PART  I;  A  And 


And  now  thofe  black  and  bloody  clouds  are  happily 
^ifpelled  by  the  miraculous  brightnefs  of  your  majefty's 
prefcnce,  to  whom  Ihould  I  dedicate  the  works  of  this 
learned  Judge  but  to  your  royal  goodnefs,  to  whofe  fcrvic© 
I  have  devoted  my  tongvie,  my  pen,  my  heart,  and  all  the 
offices  of  my  life;  and  upon  whom  not  only  the  eyes,  and 
hearts,  and  hopes  of  all  your  own  Ic^al  fubjeds  (delighted 
\o  fee  the  moderation  of  your  government),  but  of  all  thp 
proteftant  world,  are  fixed  (as  the  true  heir  and  real  in- 
heritor of  yoyr  royal  father's  graces  ^nd  virtues,  oyr  late 
king  of  ever-bleffed  memory,  and  now  ipoft  glorious  fi^int 
and  martyr)  ;  whofe  divine  and  heavenly  inftruftions,  to* 
gether  with. the  gifts  of  nature  and  grace,  wherewith  God 
hath  richly  ftored  your  princely  mind,  calls  you  to  great 
matters,  and  promifeth  great  cfFedls,  and  fills  with  great 
hopes  all  thofe  that  fpar  God  ;  who  cftecm  you  as  a  plant 
pf  God's  Qwp  fetting,  which  he  dreffeth  with  his  own  hand, 
watcreth  with  his  grace,  and  daily  frudlifieth  to  his  glory.    ^ 

Royal  Sir,  the  restitution  and  prefervation  of  the  law, 
juftice,  government,  and  the  happy  policy  of  our  civil 
Rate,  next  under  God,  is  due  to  yourfelf ;  being  to  this 
patiQn  another  Char^^emaine.  For  as  it  was  his  imprcfs 
upon  the  reverfe  of  his  coin,  **  decern  pr^ceptorum  cuJIqs 
♦'  Carolus  magnus^^  fo  may  it  truly,  next  under  **  defenjor 
*'  fidei,*'  be  engraven  upon  the  circle  of  your  crqwn, 
f  *  Legis  Anglicana  Cufios  C(irplusfecundus.*^ 

Which  hw  pf  England  is  nothing  elfe  but  an  artificial 
perfcftion  of  reafon ;  and  therefore  my  Lord  Coke  tells 
us,  "  If  all  the  reafon  that  is  difperled  into  fo  many  feveral 
♦*  heads  were  united  into  one,  yet  he  could  not  make  fuch 
V  a  law  as.  the  law  of  Engiand  is ;  becaufc  by  many  fuc- 
"  ceflion  of  ages,  it  hath  been  fined  and  refined  by  an 
*'  infinity  number  of  grave  and  wife  men,  as  now  by  the 
f*  learned  labours  pf  this  reverend  Judge ;  and  by  long 
"  experience  is  grqwn  to  fuch  perfettion  for  the  govern- 
"  mcnt  Qi  this  realm,  as  the  old  rule  may  juftly  be 
«  verified  pf  it,  M  l^ttnintm  opornt  efft  Japienttqrm  iegiius;*^ 
*  No  man  out  of  his  own  private  reafon  ought  to  be  wifer 
(*)Co.Lit.97.b.  •  than  the  law,  whiph  is  the  pcrfeftipn  pf  reafon  (f).'* 

Neither  is  this  law  for  prince  and  people  only  as  they 
be  in  a  bpdy  politic,  byt  alio  ffi  the  Angular  benefit  of  the 

church 
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diurch  of  God,  the  rights  and  liberties  whereof  the  com- 
mon law  matntaineth  inviolably ;  being,  as  Judge  F^rtefcue 
defineth  the  fame,  "  SanBiofanSa  juhtns  hpnefta^  prkbibenf- 
*^  fiie  cBtUraria  (b).  The  fame  in  cffcft  which  Cicero  faith  (^)bc  UwK. 
in  bis  fecond  book  de  Natura  Deorum,  Lex  efk  reSipra-  ^^p/"* 
eepihj  fravi  €0  depuljlo.  Wherefore  religion  and  the  law 
do  ftand  together,  do  mutually  uphold  each  other,  and  are 
concentered  in  their  original  and  end ;  they  both  come  from 
God,  and  tend  to  God.  And  as  religion,  fo  the  law  wag 
given,  ui  cives  fadat  icMSyfzixh  the  philofopher;  and  there, 
fore  the  law  in  a  chriftian  (lace  is  not  only  convenient,  buc  » 

neceflary,  that  no  ftate  can  fland  and  flouriih  without  it. 
Hence  it  is,  that  where  religion  doth  find  a  due  regard,,  a 
confcientious  pra&ice,  and  the  law  a  willing  fubmiflion, 
and  a  cheerful  obedience ;  there,  if  anywhere  in  the  worlds 
the  prince  will  be  glorious,  and  the  people  happy. 

EXCELLENT   SOVE^IEIGN, 

YOUR  weighty  affairs  do  call  me  off,  and  command  bre- 
vity.     I  will  yield  obedience  in  both,  but  muft  firft  hum- 
bly crave  your  pardon  in  ufing  your  mofl:  illuftrious  name  in 
the  dedication  of  thefe  books.  It  bath  been  no  unufual  thing 
to  dedicate  to  kings  the  writings  of  famous  men ;  nor  will 
it  be  inglorious  to  your  highnefs  to  vouchfafe  tbe/e  your  pa* 
tronage  :  for  whilft  you  countenance  worth  and   worthy 
men,  your  virtue  will  contend  with  your  fortune,  and  your 
goodnefs  bear  up  an  equal  balance  with  your  greatnefs ;  and 
then  Ihall  the  deceafcd  author,  in  thefe  deferving  works  of 
hi5,  live  before  you,  who  for  his  mere  merits  was  made  a 
Judge  of  this  realm  by  your  royal  father,  according  to  that 
ancient  and  honourable  rule  and  way  of  law  preferment 
mentioned  by  Fleta,  necprece,  necpretio,  nee  pr^emio:  and 
having  ikilfully  and  faithfully  ferved  in  that  place  above 
fizteen  years,  and,  by  his  exceeding  care  and  pains  in  that 
fcrvice,  worn  out  his  weak  and  aged  body,  humbly  pe- 
titioned his  majefty,  that  he  might  render  up  the  office 
HE  gave  him,  and  wholly  retire  into  the  country. 

To  which  petition,  your  majefty's  royal  father  gave  a 
moft  gracious  ax^wer^  mentioned  at  large  in  my  Preface  to 
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the  Third  PartC^)  of  this  worthy  Judge's  Reports,  though 
firft  printed,  which  cannot  be  cxprcffed  but  in  his  own  words, 
without  injury  to  his  incomparable  ftyle,  viz.  **  to  the 
*'  end  all  our  loving  fubjeds,  who  have  and  (hall  faith- 
"  fully  ferve  us  (as  we  declare  this  our  fcrvant  hath 
"  done),  may  know,  that  as  we  Ihall  never  expert,  much 
*^  lefs  require  pr  exad:  from  them  performances  beyond 
**  what  their  healths  and  years  Ihall  enable  them ;  fo  we 
"  ihall  not  difmifs  them  without  an  approbation  of 
"  their  fcrvice,  when  we  ihall  iind  they  deferve  it,  much 
^*  lefs  expofe  them  in  their  old  age  ta  ncgledl.  Sec" 
And  thereupon  he  continued  him  fti]l  Judge  of  the  kincr's 
bench,  and  gave  him  the  like  allowance  and  fee  he  paid 
to  the  reft  of  the  Judges,  till  a  ctrtiorari  came  from  the 
great  Judge  of  heaven  and  earth,  to  remove  him  from  a 
human  bench  of  law  to  a  heavenly  throne  of  glory. 

And  now  I  befeech  your  majefty,  as  the  juft  payment  of  a 
due  debt  to  the  honourable  aihes  pf  this  worthy  Judge,  my 
dear  father-in-law;  and  as  the  earneft  of  a  far  greater  to 
the  father  of  our  country,  )'ourfacred  majefly  ;  to  accept 
this  poor  oblation  from  the  heart  and  hands  of  him,  who 
makes  it  his  daily  prayers,  that  you  may  live  long,  and 
triumphantly  reign;  and  that  your  Sceptre  may,  like 
Aaron's  hod,  bud  and  bloflbm,  and  be  an  eternal  tefti- 
fpony  againft  all  rebels. 

YourMajefty's 
Moft  loyal  SubjecV, 
And  obedient  Servant, 

HARBOTTLE    GRIMSTON. 

<".)    T^^^*  R^poitii   wfrc  originally  proper  order  of  ihe  Icvcral  relpns,  which 

pub!iil>ed  111  the   inverted  order  ot  the  is  now  become    the  inoit:  ulual   mode 

\^%'^^o\Ehxnl'cthJ(W?f's,^n^Cbar!e!\  of   quoting   ihcin ;    but  perhaos     mor^ 

and  they  were  accutdingly  dUtingiiiflicd  Wn^zvU   by  their   rcfpeCnve     titles    of 

by  cotcnii^niry  authors  ,n  that  oider  of  b;kr  LUzalcHi,    Croke  lames,    Cr.ke 

pubhc.i,ui,,  bv,    ..ands.Crokc:  but  6V,Wri  j  ^  U  ch  is  the  mode  ot  rcf«  encc 

thev  were  cnrulal  by  the  ongmai  c;{itor,  adopted  by  the  prcf.nt  editcr. 
^nd  ^le  here  icfvHtd  to  by  bim,  in  the 


•to   THE 

STUDENTS 


OF    THS 


COMMON     LAWS 


O  F 


£  JV  G  L  ^  I^  D*. 


"  QEASON  i«  the  life  of  the  law/*  ftith  that  graVe 
£V  father  and  fage  thereof.  Sir  Edward  Coke; 
*^  Nay,  the  common  law  itfelf  is  nothing  but  learned 
**  reafon,  or  the  perfedion  of  reafon,  gotten  by  much  ftudy 
**  and  obfervation ;  which,  by  many  fucceffion  of  ages, 
**  bath  been  fined  and  refined  by  an  infinite  number  of 
**  grave  and  learned  men ;  and  by  long  experience  grown 
•*  to  fuch  a  perfedion  for  the  government  of  this  realm, 
*'  asr  the  old  rule  may  be  juftly  verified  of  it  ;  No  ffian  of 
"  bis  own  private  reafon  ought  to  be  ^ifer  tban  the  law  (a).  ;  .^  i.  . . 
"  This  law,"  as  faith  the  fame  author,  "  confifteth  of  ^^^fo  jjj!  b^ 
"  three  parts.*— First,  On  reports  and  judicial  records.^i— 
**  Secondly,  On  ftatutes  contained  in  adts  and  recdrds  bf 
•*  parliament,— -And  Thirdly,  On  the  common  cuftoms 
*'  of  the  realm,  grounded  upon  reafon,  and  ufed  time  out 
**  of  mind,  &c*" 

The  conftrudlon  and  explanation  of  all  vVhich  tfeldngS  i6 
the  Judges  of  the  realm  {b).   For  though  the  law  is  thfe  rule^ 
yet  in  itfelf  it  is  but  mute ;  the  Judge  is  teic  lo^uetii,  whofe  (i)  Cokcinrt; 
ludsrments  and  reafons  given  in  court,  left  they  Ihould  vaniih  |^^*  **  ^^/'*' 
with  the  breath  that  uttered  them, or  being  written  m  the  nie-  tujmis  inurpnt 
mory  of  the  hearers  only,  ihould  be  faiote  frail  and  fluid  than  *fi  [*!  ^'^^^''"^ 
human  nature  itfelf;  the  wifdom  of  our  forrtier  kings  ^p- v^^'/"^ 
pointed  fouriRepOrters,  to  commit  to  writing,  Jitid  ttuly  to  Cokeinft.ijca; 
deliver^  as  well  the  iVords  fpoken^  as  the  judgmeiiti  and  ^°^7;*com^^^ 
rcafons    thcretipon    given  in   our  courts    at    PFeJlminfter.  t^nt^. 
They  were  chofen  men,  and  conferred  all  together  at  the  ^!*1^'^J^^ 

•  Tbii  Preface  wa  origbally  affixtd  to  Croki  CbarliU  H^cn  Rc^, 

A  I  hiaking  ^°^'  *5** 
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TWE     PREFACE- 

making  and  fctting  fotth  any  hook  of  Reports ;  which 
book,  in  refpedl  of  the  number  of  the  Reporters  and  their 
approved  learning,  carried  great  credit,  **  asjuftly  it  de- 
*'  ferved/'  f»lh  Mt.  Pl&wden.  Hence  it  Is  that  all  our 
Year  Books  pf  Law-reports,  from  the  beginning  of  the 
reign  of  king  Edward  the  third  until  the  latter  end  of 
king  Henry  the  eighth,  received  their  being,  and  continue 
their  repute  with  us  to  this  prefent.  If  we  have  ftncc 
failed  in  the  number  of  the  peribns  reporting,  it  hath  been 
amply  recomptnfcd  in  the  grandeur  and  authority  of  one 
£ngle  author,  Sir  James  Dter,  Chief  JuJiicB  of  the  com^ 
men  pteas^  by  whofe  great  learning,  ami  affiduous  ftudy, 
the  faid  judgments  and  law  refblutions  have  been  tranf- 
mitted  and  perpetuated  »ntil  the  twenty- fourth  ycat  o€ 
the  reign  of  the  late  queen  Elizaiefi ;  fihce  when  there 
liath  not  been  any  continuation  or  dependance  of  term  or 
time  in  the  Lord  Cokeys  Reports,  or  in  any  other  approved 
law-author  to  this  prefent,  whereby  a  cdnftant  feries  or 
4iary  of  our  law  refolutions  in  our  courts  at  fTeJimin/ier^ 
cnight  have  been  profxagatcd  unto  us  ;  by  which  iniirfihi^ 
nm,  m  thefe  licentieus  times,  non  tarn  refcripta  e$  jtidiam 
jcUuy  quam  propmHa  et  favmoris  UttrBtwra  imprcpria  im^ 
madici  fceumiunt.  A  multitude  of  flying  Reports  (whofe 
atuthors  are  as  uncertain  as  the  time^  when  taken  ;  and  the 
iiaufes  and  reafons  of  the  judgments  as  obfcure,  as  by 
4irhom  judged^  have  of  late  furreptitioufly  crept  forth; 
whereby  inftead  of  that  plentifiil  and  profitable  increafe, 
which  thofe  fields,  thus  by  a  vigilant  huibandman  tilled^ 
^Ofuld  have  yielded  to  our  ftudents  ;  we  have  been  enter- 
tained with  barren  and  unwarranted  produds,  inf^etix  tb* 
H$m  etfteriie$  aveme  v  which  not  imly  tends  tc  the  depraving 
jthe  fird  grounds  and  reafon  of  ou^r  ftwknts  at  the  common 
law,  and  the  young  pra&ifiioners  thereof,  who  by  fuch 
falfe  lights  are  miiled,  and  thereby  their  clients  caufes 
either  delayed  or  mifcarried,  and  muUiplieity  of  law* 
fuits  rather  cheriihed  than  fbp|>refled^  but  alfo  to  the 
contempt  of  our  common  law  itfelf,  and  of  divers  our 
former  grave  and  learned  Juftices  and  pfofeflbrs  thereof; 
whofe  honoured  and  reverend  names  have,,  in^  fome  ef  the 
laid  books^  been  abufed  and  invocated  to  patronife  the 
indigefted  crudities  of  thofe  plagiaries;,  the  wiWom, 
gravity,  and  jufticc  of  our  prefent  Juftices  not  deeming 
nor  deigning  them  the  leaft  approbation  or  countenance  in 
any  their  courts;  purfuing  therein  the  judgement  and 
praftice  of  the  reverend  Sir  J-Ienry  Hobart,  who, 
when  Serjeant  Hemlen^   TtrtBue-  Meb.    slo-  Jac    at    the 

common 
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cSommon  plcaj  bar,  in  Godfrey  Wait^s  Caftj  yoOched  {6i 
authority  Ualison's  primed  Reports^  demanded  of  him  bjr 
What  warrant  thofe  reports  of  Dalison's  caiile  in  print.  ^ 

Having  therefore  many,  or  rather  one  continued  fifty 
years  work  by  me,  of  thefummary  Reports  or  Ctimfaientaries 
of  that   grave^  pioUS,  sind   learned  Juftice,    Sir  Georoe 
CftOKE,  Knt.  which  he  began  about  the  time  when  the  Lord 
Dytr  ended  his  H^ports,  and  is  uninterruptedly  continued 
by  him   (bur  author)  until  near  his  deceafe ;    and  not 
^illirig  to  deprive  this  prefent  age  or  pofterit)r  of  (b  much 
good  ;  fearing  alio  left  after  my  deceafe  they  fliould  be  ob* 
truded  to  the  public  by  anin  curious  law  hand,  or,  through 
fordid  ignorance  of  Tome  others^  be  proftituted  in  the  con*- 
temptible  pampbtttdrefi  and  charaifter  of  fuch  their  blind 
and  milhapen  Reports  (dignum  pauUa  opertulum),  as  fome  of 
our  late  Juftices  and  profeflbrs  t>f  law  are  in  that  kind 
abufed(ii);  whereby  the  very  majefty  of  the  law  is  prophah'* 
ed,  the  authority  t)f  Reports  leflened,  and  the  matters  in  their 
books  rendered  lefs  ufeful  to  our  fiudehts ;  I  have  taken  updh 
me  the  i-efolution  and  tafk  of  extrading  and  extricating 
thefe    Reports  out  of  their  dark   originals;  they    being 
Written  in  fo  fmall  and  clofe  an  hand,  that  I  may  truly  fay 
thty  ztc  folia  Jj^Mlifta,  as  difficult  as  excelleht;  and  have 
thereunto  added  the  feveral  Tables  aftd  Indexes  of  the  nathes 
of  the  Cafes,  and  the  chief  matters  thcreih  contained.    I 
would  have  lent  them  forth  in  their  nitive  idiorn,  the 
proper  and  peculiar  phrafe  of  our  common   law^  wherein 
they  are  fuccinfkly,  fenflbly,  and  fully  reported  j  "  there 
"  bcifig  many  words  in  them  fo  appropriated,  as  that  they 
^*  cannot  be  fo  legally  expreflcd  by  any  other  word,  ot  by 
•*  any  pcrtphrafis  or  circumlocution  (i),**  if  not  Otherwife  (^)Co.Lit.9.»» 
by  prelent  atithority  inhibited.     In  regard  the  whole  work  ^«>'^*»-4- J9-^- 
is  tbo  voluminous  t&he  compriftrd  in  one  book^  1  have, 
according  to  the  ancient  method  obfcrved  in  our  Law  Re- 
ports,  reduced  them  to  the  number  of    our  kings  and 
queen  in  whofe  reign  taken  ;  and  as  well  in  obfervance  of 
toe  adtice  of  the  Lord  Coke  to  the  ftudents  of  our  common 
law,  «<  that  they  Ihould  firft  read  the  later  Reports,  be- 
"  caufc  for  the  moft  part  the  later  refolinions  and  judg^ 
••  ments  arc  the  foreftj  and  therefore  beft  to  feafon  thenl 
•*  therewith  at  tlie  beginning,  both   for  the  fettling  of 
**  their  judgments^  and  retaining  them  in  memory;  and 

(tf)Tli«t  be  certafn  legal  formalities  and  wbkh  ai%  obferved  by  our  author  in  the 

cereaioiites  peculiarly  appropriated  and  an-  creation  ol  rerjcants  at  law,  Sec.     And  fuch 

ticntiy  ODtitinued  amongft  os  ;  fo  as  they  I  conceive  art  the  writing  of  the  OKdart  and 

feein  Bow  to  be  eflentials  of  the  law  itfelf,  records  of  courts  in  ibch  pecjliar  handi, 

and  ought  noc  withourt  the  fupreme  autho-  the  printing  of  Law  Reports  in  their  proper 

fity  be  cbanged  or  OU^kd  :  (uch  a(%  (hofe  ktter  and  native  la«g«ag«» 
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(•)  Co.  Lit.     ^<  arc  caficr  to  be  underftood  than  the  znt\tnt(a) ;"  as  alfo 

f49-  **•  for  that  I  would  in  a  fcafonable  time  pravocare  ad  vivos^ 

Tacitus^nYitt  upoH  Ta cii US*  gtoundsy  and  not   improperly  in   his  o#n 

jiiUi  Agrjc*      words,  it  being'  now,  "  ulira  quindecim  annos  (grande  mor^ 

**  talis  avifpatium)  in  quibus  multi  fortuitis  caftbus  intercide* 

*^  runt ;  paucij  et  ut  it  a  dixerimy  non  modb  aliorum^  fed  etiam 

**  ncjlri  ftiperjftites  fumus^   exemptis  i  medid  vita  tot  annis^ 

**  quibus  jttvenes  ad  feneSutem^  fenes  prope  ad  ipfos  exaSi^ 

*'  atatis  termin&s  per  ftkntium  venimus.'* — *  Above  fifteen 

«  years  (a  great  part  of  man's  age)   wherein  many  have 

•  been  wafted  by  ufual  chances,  a  few  of  us  only  remaining, 
.  *  that  have  over-lived,  as  I  may  fay,  not  only  others,  but 

•  alfoourfelvcs,  fo  many  years  fubduded  out  of  the  midft 

•  of  our  life,  in  which  we  proceeded  in  filence  from  young 
*.  men  to  aged,  from  aged  almoft  to  the  grave/— In  which 
fpace,  the  chiefeft  both  at  bench  and  bar  have  been  take» 
from  us  by  death ;  fomc  few  only,  who  were  then  antejignani 
with  them,  and  uowprimicerii  in  fore  noftrolVeftmonafterienfi 
remaining  alive  with  myfelf  (who  for  the  greateft  part  of 
the  time  in  taking  thefe  Reports,  had  the  honour  to  be  at  r 
the  feet  of  this  Gamaliel),  whom  I  may  vouch  to  atteft 
with  me  the  candour  and  integrity  of  our  author,  as  well 
upon  the  bench,  as  in  writing  this  work ;  wherein  he  never 
fought  to  draw  to  himfelf  the  glory  of  any  argument  or  opi- 
nion delivered  by  another,  but,  were  he  at  the  bar  or  bench, 
hath  faithfully  fct  down  his  faid  judgment  or  opinion,  and 
yielded  him  his  due  commerfdatibn.  I  have  therefore /r/? 
publilhed  the  laft  part  of  his  Reports,  confifting  of  fuch 
choice  judgments  and  refolutions  only,  wherein  himfelf 
was  both  Judge  and  relator;  who,  without  oftentation^ 
might  have  fitly  applied  that  of  Syracides  unto  himfelf : 
**  Ego  uliimus  evigilavi,  tanquam  is  qui  fpicas  legit  poft  mef 
**  fores  ;  profeci  benedi Stone  domini^  et  tanquam  vindemiator^ 

.  "  implevitorcularis latum:  conftderate^memthinonfolilabor&ffe^ 
tccic<ia(«cijt  "  jed  omnibus  qu<erentibus  eruditionem.'* — *  I  am  awaked  up 
«ap.xxxi:i.f.i5c  laft  Qf    alj^    as  one  that  gathereth  after  them  in  the 

•  vintage;  in  the  bleffing  ot   the  Lord   I  am ' increafed, 

•  and  have  filled  my  wine-prefs  like  a  grape-gatherer  •, 

•  behold,  I  have  not  laboured  for  myfelf  alone,  but  for  all 

•  them  that  feck  knowledge/ — To  whofe  worthy  memory 
I  think  myfelf  obliged,  pr^cJibaminis  loco  aliquid  parentari. 

This  reverend  judge  Sir  George  Crorb  wasdefcended 
of  an  ancient  and  illuftrious  family  called  Lx  Blount.  His 
unccftor  in  the  time  of  the  civil  diffenfion  betwhct  Tork 
and  Lancafter  (as  Jujlice  Markhamy  taking  part  with  king 
Edward  the  fourth,  was  relegated  during  the  reign  of  king 
7/^//rj^  the  futh ;  and  as  Justice  Fortescue^  fiding  with 
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Henry  the  fixth,  abfented  himfelf  in  the  time  of  king 
Edward  the  fourth,  fo),  beins  a  faucor  and  aififtant  unto 
the  houfe  of  Lancafier^  was  inforced  to  fubduft  and  con- 
ceal himfelf  under  the  name  of  Croke^  till  fuch  time  as 
king  Henry  the  feventh  moft  happily  reconciling  thofc 
different  tides,  this  our  anceflor  in  his  pofiUmimum^  afium* 
ing  his  ancient  name,  wrote  himfelf  Croke  alias  Blount 
(that  of  Blouni  being  altogether  omitted  by  our  Judge's 
father  upon  the  marriage  of  his  fon  and  heir  Sir  John 
Croke  with  the  daughter  of  Sir  Michael  Blouni  of  Maple- 
Durham  in  the  county  of  Oxon).  This  Croke  alias  Blount 
had  iffue  Sir  John  Croke  (grandfather  to  our  Judge),  who, 
being  a  fix-clerk  in  chancrry,  was  reftrained  marrying, 
until  enabled  by  the  ftatute  of  14.  Hen.  8.  and  being  in  statute 
much  favour  with  the  king,  was  by  him  made  one  of  the  H  H«u8,cipA 
mailers  of  chancery.  He  took  to  wife  the  daughter  of 
Sir  Ambrofe Cave  of  Leicefterjhire^  Knight,  by  whopi  he  had 
iffue  Sir  John  Croke  of  Chilton  in  the  county  of  Buckingham^ 
Knight,  a  man  of  great  modefty,  charity,  and  piety  ;  who, 
in  the  year  of  queen  Elizabeth^  was  by  her  made  the 
firft  high  ftieriff  for  that  county,  divided  from  Bedfordfi>ire. 
He  took  to  wife  Elizaheth^  the  dzxx^iiroi  Alexander  Unton^ 
Efq.  and  by  her  had  iffue  five  fons.  viz.  Sir  John  Croke^ 
Henry  Croke,  our  author  Sir  George  Croke,  Paul  Ambrofe 
Croke^  and  IVilliam  Croke.  Sir  John  Croke,  eldeft  fdn  of  Sir 
John,  inherited  his  father's  virtues  and  fortones,  and  was 
very  famous  for  his  wifdom,  eloquence,  and  knowledge  in 
our  laws.  Being  Speaker  of  the  parliament  in  the  forty- 
third  year  of  the  reign  of  queen  Elizabeth,  he  received 
his  elogium  at  the  cnd*thereof  from  her  niajelly;  that  he 
had  proceeded  therein  with  fuch  wifdom  and  difcrction, 
that  none  before  him  had  deferved  better.  He  was  re- 
corder of  London ;  and  in  Eajler  Term  in  the  firft  year  of 
the  reign  of  king  James  the  firft  was  knighted,  and  made 
ferjeant  at  law ;  and  in  Eajler  Term  in  the  fifth  year  of  the 
faid  king  advanced  by  him  to  be  one  of  his  Jufticcs  of 
the  then  court  of  king's  bench  j  where  he  fo  continued 
until  the  twenty-third  of  January,  in  the  feventeenth  year 
of  the  faid  king's  reign  ;  at  which  time  he  departed  this 
life  at  his  houfe  in  Holborn,  leaving  behind  him  a  plentiful 
eflate  and  iffue.  / 

Henry  Croke  the  fecond  fon,  and  Paul  Ambrofe  Croke  th« 
fourch  fon,  were  grave  profeffors  of  the  common  law; 
and  the  laft  of  them  reader  of  the  Inner-Temple. 

lyUliam  Croke,  the  fifth  fon,  was  a  man  of  an  humble 
fpirit,  and  pioufly  difpofcJ,  addicting  himfelf  wholly  to  a 
country  life. 

Sir 
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^R  George  Crokb,  the  third  £>n,  and  author  of  t^t^ 
work,  was  born  about  the  (econd  year  of  the  retgn  of  ^uem 
fi^lizaieshf  and  pafled  over  his  infancy  and  tender  years  ud- 
der the  wings  and  care  of  a  n:ioft  difcreet  and  loving  mo<k 
thcr,  in  the  exercife  of  all  good  qualities,  giving  thereby 
very  early  figns  of  his  future  pcrfedion  in  learning.  When 
time  and  diligent  inllrudion  had  made  him  fit  for  a  remove^ 
he  was  fent  to  Oxford,  to  improve  the  talent  of  his  natural  in- 
genuity with  the  help  of  the  arts  and  ftudy  of  philofophya 
After  fome  abode  there,  he  was  again  tranfplanted  to  the 
Inner-Temple ;  where  he  employed  the  remaining  part  of 
his  youth  in  the  ftudy  of  our  common  law,  and  was  double 
reader  of  that  houfe.  Upon  the  twenty*ninth  of  June,  in 
the  twcnty-firit  year  of  the  reign  of  king  James  the  firft,  he 
received  his  writ  of  being  ferjeant  at  U^fr,  and  the  fame  day 
was  knighted,  and  made  the  king^s  feijeant.  Upon  the 
eleventh  of  February,  in  the  twenty-feco^d  year  of  the  reigrt 
of  James  the  firft,  he  was  created  one  of  the  Juftices  of  the 
SeetheEpiiUe  common  pleas,  and  continued  in  that  place  until  Mubaelmai 
^«««y,  ^^^^  ;^^  ^he  fourth  year  of  the  reign  of  Cbarlis  the  firft ;  at 
which  time,  upon  the  death  of  that  learned  and  grave  Judge* 
Sir  John  Doderidge,  he  was  advanced  to  be  one  of  the  Juf^^ 
tices  of  the  then  king's  bench ;  from  whence  I  fhall  take  a 
Ihort  furvcy  of  him. 

He  was  of  a  moft  prompt  invention  atid  apptehchfion^ 
t^rhich  v^fis  accompanied  with  a  rare  memory,  by  means 
whereof,  and  through  his  fedulous  and  indefatigable  in- 
duftry,  he  attained  to  a  profound  fcience  and  judgmfetit  in 
the  laws  of  the  land,  and  to  a  fingulat  intelligenee  of  thf 
true  reafons  thereof,  and  principally  in  the  forms  of  goo( 
pleading.  He  was  of  an  univerfal  and  admirable  expe- 
rience in  all  other  matters  which  concerned  the  common- 
wealth* He  heard  patiently^  and  never  fpake  but  to  pur- 
pofe,  and  was  always  glad  when  matters  were  reprefented 
Unto  him  truly  and  clearly :  he  had  this  difcerning  gifr, 
to  feparate  the  truth  of  the  matter  frotn  the  mixture  and 
affeaidn  of  the  deliverer,  without  giving  the  leaft  offence. 
He  was  rcfolute  and  ftcdfaft  for  truth;  and  as  he  defired  no 
employment  for  vain  glory,  fo  he  refufed  none  for  fear; 
iater^tChro.  and  by  his  wifdom  and  courag;e  in  confcionably  performing 
J««'«>I»8«5<M- his  charge,  and  carefully  dilcharging  his  confcience,  and 
his  modefty  in  fparingly  fpeaking  thereof,  he  was  without 
envy,  though  not  without  true  glory.  To  fpeak  of  his  in- 
tegrity, and  forbearing  to  take  bribes,  were  a  wrong  to  his 
virtue.  In  fum,  what  Tacitus  faith  of  Julius  Jgricela's  wife's 
father^  who  was  a  governor  in  Briiain^  I  may  truly  fay  of 

thi$ 
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thw  ^ricola^  our  reverend  Judge,  my  wife'»  fatber  :  ^^Jgfi-  Tjcitm tni*ii 
•*  ^^Ai   tempore  otriorMm  remifi^umfite  divifa  ;  ubi  ionvenius  ^^f'**^ 
'*  acjudicia  fofcerent^  gravis^  intent us^  feverus^  et  fapius  mifi-   '*^^**'* 
^*  ricarS'j  ubi  officio  fatisfaSum^  nulla  ultra  poteftdtis  per  fend -^ 
^  trifiitiam  et  arrogantiam  et  avaritiam  exuerat  •  nee  iUi^  quod 
^'  eji  rariffimum,  autfaeilitas  autboritaiem,  aut  fever  it  as  amo* 
"  remfJiminmt." 

•  That  be  well  and  difcrectly  divided  the  feafon*  of  hit 
'  affairs  and  vacations.     In  times  of  audience  and  judgment 

*  he  was  grave,  heedful,  auftere,  and  yet  merciful  too* 

•  That  duty  performed,  no  face  any  mofc  or  (how  of  au« 
« thoriry ;  feverc  and  (lately  looks  were  laid  apart  in  fuch 

<  fort,  that  neither  his   gentle  and  courteous  behaviour 

<  weakened  the  reverence,  nor  his  fevcrity  the  love  due  to 
€  his  pcrfon/ 

He  was  of  a  ftridt  life  to  himfelf,  yet  in  comvcrfation  full 
of  fweet  deportment  and  affable,  tender  and  compaffionate, 
feeing  none  in  diftrcfs  whom  he  was  not  ready  to  relieve: 
nor  did  I  ever  behold  him  do  any  thing  more  willingly  than 
when  he  gave  alms.  He  was  every  way  liberal,  zni  cared 
for  money  no  further  than  to  illuftrate  his  virtues.  H9,wa» 
a  man  of  great  modefty^  and  of  a  moft  plain  and  fingle 
heart ;  of  an  ancient  freedom  an  dintegrity  of  mind^  eileem- 
ing  it  more  hoocft  te  offend  than  to  fiatter  or  hate.^  He 
was  remarkable  for  hofpitality ;  a  great  lover  and  much 
beloved  of  his  country,  wherein  he  was  a  bleffed  peace^ 
maker,  and  in  thofe  times  of  conflagration  was  mpre  for 
the  tucket  than  bellows^  often  pouring  out  the  waters  of  has 
tears  to  quench  thofe  beginning  flames  which  others  did 
ventilate.  In  religion,  he  was  devoui  towards  God,  reverent 
in  the  church,  attentive  at  icrmons,  and  conftant  in  family 
duties.  Whilft  he  lived,  he  was  the  example  of  the  life 
of  faith,  love,  and  good  works,  to  fo  many  as  were  ac«* 
quainted  with  his  equal  and  even  walkings  in  the  ways  of 
God,  through  the  feveral  turnings  and  occafions  of  hi» 
Kfe :  and  though  now  dead,  fiill  continues  to  do  good^ 
being  the  founder  of  a  chapel,  which  he  caufcd  to  be  dedi- 
cared  and  fet  apart  for  the  fervice  and  worfliip  of  God,  and 
for  the  cafe  of  the  inhabitants  of  Studeky  (being  an  ham- 
let and  member  of  Bechleyxn  Bnckingham/hirei  and  at  lead  twa 
or  three  miles  diftant  froiTi  that  parifh  church>,  as  alfo  of  an 
bofpital  for  poor  people,  both  which  he  endowed  with  a 
liberal  revenue.  At  laft  this  pious  and  learned  Judge  (find- 
ing his  age  and  infirmities  to-  increafe,.  and  being  defirotfs, 
before  he  put  oJF  his  decaying  and  dectining  body,  to  have 
fome  leifure  90  examine  hi^  Ufe,  and  to  prepare  for  that 

greats 
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great  day  wherein  all  mufl:  render  an  account  to  the  Supreme 
Judge  of  their  adtions)  was  an  humble  Alitor  to  the  late 
king  for  his  writ  of  to  ft  ^  which  was  denied,  and  yet  in 
effed:  granted.  And  for  the  rarenefs,  I  ihall  recite  both 
petition  and  anfwer,  which  are  as  foUoweth,  &c. 


TO  THE  KING**  MOST  EXCELLENT  MAJESTY, 
THE 

HUMBLE      PETITION 

O  F 

YOUR    MAJESTY'S   HUMBLE   SERVANT, 

Si^GEORGE    CROKE/KmGHTy 

ONE   OF    THE    JUSTICES   OF   YOUR    BENCH, 
HUMBLY  SHEWETH, 

<c  xHAT  he  having  by  the  gracious  favour  of  yotJr 
**  majefly's  late  father,  of  famous  memory,  and  of  your 
«^  majefty,  ferved  your  majefty,  and  your  laid  late  father, 
"  as  a  Judge  of  your  majefty's  court  of  common  pleas, 
«*  and  of  your  highnefs*  court  called  the  king's  bench,  above 
**  this  fixteen  years,  is  now  become  very  old,  being  above 
'^  the  age  of  eighty  years  :  and  by  reafon  of  his  faid  age 
•'  and  dulnefs  of  hearing,  and  other  infirmities,  v^hereby 
**  it  hath  pleafed  God  to  vifit  him,  he  findeth  himfclf  dif- 
•'  abled  any  longer  to  do  that  fervice  in  your  courts,  which - 
*'  the  place  requireth,  and  he  defireth  to  perform  ;  yet  is 
*'  defirous  to  live  and  die  in  your  majefty's  favour  : 

**  His  moft  humble  fuit  is,  that  your  majefty  will  ie  pleafed  M 
**  difpenfewith  his  further  attendance  in  any  your  majeftfs 
**  courts ;  that  fo  he  may  retire  hinifelf  and  expe£l  God*s 
^*  good  pleafure,  and,  during  that  little  remainder  of  his 
*'  life,  pray  for  your  majeftfs  long  life  and  happy  reign. 

George  Croke/' 

THE    KING'S    ANSWER. 

•*  UPON  the  humble  addrefs,  by  the  humble  petition 

,.**  of  Sir  G£0rg£  Croke,  Knt.  who  after  many  years  fcr- 

**  vice  done  both  to  our  dcccafed  father  and  our  felf,  a$ 

*•  our  faid  father's  ferjeant^at  law,  and  one  of  his  and  our 

"  Judges 
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*'  Judges  of  our  benches  at  WifiminfitTj  hath  humbly  be- 
"  fought  us,  by  reafon  of  the  infirmity  of  his  old  age 
^'  (which  difableth  him  lo  continue  to  perform  to  us  that 
"  fcrvice  he  much  defireth  to  have  according  to  his  duty 
"  done),  his  further  attendance  might  be  by  us  in  our  grace 
"  difpenfcd  with  -,  to  the  end  all  our  loving  fubjcdts,  who 
*'  have,  and  fliall  faithfully  ferV^  us  (as  we  declare  this  our 
"  fervant  hath  done)  may  know,  that  as  we  Ihall  never  ex- 
"  ped,  much  lefs  require,  or  exad  from  them  perform- 
"  anccs  beyond  what  their  healths  and  years  (hall  enable 
*'  them ;  fo  we  (hall  not  difmifs  them  without  an  appro- 
"  bation  of  their  fervice,  when  we  Ihall  find  they  fliall 
"  have  deferved  it,  much  lefs  expoie  them  in  their  old  age 
**  to  negledt :  As  our  princely  teftimony,  therefore,  that 
"  the  faid  Sir  George  Croke  being  difpenfed  withal,  proceeds 
"  from  us  at  the  humble  rcqueft  of  the  faid  Sir  George 
"  Croke  (which  we  have  caufe  and  do  take  well,  that  he 
"  is  rather  willing  to  acknowledge  his  infirmity,  by  his 
'•  great  age  occafioned,  than  that  by  the  concealing  of  the 
"  fame  any  want  of  juftice  Ihould  be  to  our  people),  and 
"  not  out  of  any  oUr  leaft  difpleafure  conceived  of  him; 
"  do  hereby  declare  our  royal  pleafure,  that  we  are  graci-- 
"  oufly  pleafed,  and  do  hereby  difpenfe  with  the  faid  Sir 
"  George  Crokfi'%  further  attendance  in  our  faid  bench  at 
"  Wejtminjlerj  and  any  our  circuits.  And  as  a  token  of 
"  our  approbation  of  the  former  good  and  acceptable  fer- 
"  vice,  by  the  faid  ^ir  George  Croke  done  to  our  deceafed 
•'  father  and  our  felf,  do  yet  continue  him  one  of  out 
'*  Judges  of  our  faid  bench.  And  hereby  declare  our  fur- 
"  ther  will  and  pleafure  to  be,  that  during  his  the  faid 
"  Sir  George  Croke^s  life,  there  (hall  be  continued  and  paid 
"  by  us  unto  him  the  like  fee  and  fees  as  was  to  him,  or 
"  is  or  ihall  be  by  us  paid  to  any  other  our  Judges  of 
**  our  faid  bench  at  M^ejiminjier,  and  all  fees  and  duties, 
"  faving  the  allowance  by  us  to  our  Judges  of  our  faid 
^'  benches  for  their  circuits  only.** 

Soon  after,  this  good  Judge  (having  been  an  early 
labourer  in  the  Lord's  husbandry,  and  endured  the  heat 
of  the  day  till  the  eleventh  hour,  whereby  he  obtained  the 
promifed  penny  of  this  life,  which  Wifdom  hath  in  ftore 
for  her  children,  viz.  length  of  days  on  his  right  hand, 
and  on  his  left  riches  and  honour)  made  an  holy  retreat  to 
l}is  houfe  at  f^aferftoke  in  Oxford/hire ;  where,  full  of  af- 
lurance  that  Chrifl  would  be  unco  him  in  death  advantage, 
he  not  long  after  cheerfully  refigned  up  his  foul  into  the 
jiands  pf  lum  that  gave  it.     And  upon  his  tomb,  there 

creded 
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ire&td  tt  the  charges  of  his  virtuous  lady  and  rclift, 
Mary,  the  daughter  of  Sir  Thomas  Benneij  Koight,  for  the 
^fting  memory  of  his  name,  whofe  fervice  dcfcrved  the 
h'^oMt  of  his  prince  and  country,  there  is  this  infcription  : 

Geqrgius  Crokb  Eques  Juratusy  uttus  Jujiiiiariorum  de 
ianco  regis,  judich  Unaato  et  ammo  pr^fenti  in/Ignis;  veritatis 
i/fresj  quern  nee  mina  nee  bonos  ailexii  -,  regis  auiboriiatem  it 
fopu'i  liber i  at  em  aqua  lance  libravit ;  reiigione  cordaiusy  vita 
innocuus,  manu  expanfa,  corde  bumili  pauperes  irrogavit ;  mun^ 
4um  ei  vicit  et  deferuit  anno  atatis  Jua  LXXXIL  amoq-^ 
regis  Caroli  X^IL  anncque  domini  MDCXLL 

Whereunto  I  fliall  fubjoin, 

2?**      •  '•  .     *'  Incorrupt  a  Bits  ^  nuJaque  'utritas  : 


-Unto  whom  both  modefty^ 


*'  And  juAice  iider  (faith,  from  fcandal  dear) 

1'  And  naked  truth :  when  will  they  find  a  peer  ?'* 

Concerning  the/ .whole  work  itfelf,  I  may*  I  think,  and 
not  immodeftly,  ufe  the  words  of  the  Roman  Praco  pro- 
claiming the  Lupj  SECULARES,  '<  Venito  et  videte  quod  nemo 
^^  moriatium  vidit  out  vifurus  efi^  a  work  of  our  Law  Re- 
ports by  one  man  taken  and  continued  beyond  a  Jubilee ; 
whereof  this  part  contains  the  Cafes  of  fo  late  time,  that 
thereby  it  hath  the  advantage  of  former  opinions  concern- 
ing moft  of  the  S^Uieres  controverted  in  the  elder  books, 
giving  a  refolution  to  (nany  of  them  ;  and  hath  alfo  clearly 
explained  feveral  of  our  late  ftatutes,  delivered  divers  moft 
exaft  rules  for  pleading,  and  carefully  fet  down  all  legal 
formalities  in  the  creation  of  Serjeants  at  l.-aw,  judges,  &:c» 
with  other  the  ceremonies  and  orders  of  their  precedency, 
their  times  of    fitting  in  court,    keeping  of  elToins,  ad-* 
journment  of  Terms,  and  other  fuch  ancient  rights  and 
iifages  of  our  common  law;  whereby  the  honour  and  very 
being  thereof  hath  been  prelerved.     Of  all  which  I  would 
remind  our  ftudent  of  the  obfervation  which  is  given  him 
by  Sir  Epward  Coke,  **  That  there  is  no  knowledge, 
^*  cafe,  or  point  in  law,  feem  it  of  never  lo  little  account, 
*'  but  will  ftand  him  in  Head  at  one  time  or  other  \  and 
(«?)Co.Lit  '^  **  therefore,  in  reading,  nothing  to  be  pretermitted  [a)'* 

The  method  herein  ufed  is  likewife  confiderable;  not 
being  ftuffed  with  the  pleadings  at  large,  and  their  many 
continuances,  with  the  fame  arguments  at  bar  and  bench 
reinforced  pro  et  contra ;  but  here  the  cafe  is  Ihortly  ftated 
according  to  the  points  in  law  therein  to  be  difcaffed  and 

adjudged^ 
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adjudged,  the  rcaibns  plainly  and  fuccindty  laid  doxvn,and' 
yet  the  matter  intended  truly  uttered,  and,  as  near  as  may  be, 
in  the  name  and  words  of  (he  party  who  delivered  it,  and  the 
formef  authorities  to  warrant  the  fame  fummarily  vouched ; 
fo  as  the  book  is  (ad  fompemlium  pr^tparatus  quanfumq^  raiio  .  j.^^  ^^^^^ 
fojfa  eft ;  iia  modirati  rtfrejus^  ut  nee  prodigajit  in  ed  copidj  in  Epiit  Poiy- 
nee  damnefa  c^neimifaj)  already  abridged,  and,  as  far  as  the  w^infaipi*, 
fubjcft  matter  will  permit,  equally  balanced ;  fo  as  neither 
its  affluence  ihall  cloy,  or  its  concifenefs  be  a  lofs  to  our 
ftodents.     This  hook  alfo  pafleth,  in  furety  of  law,  moft  of 
our  former  Repons,  which  were  chiefly  compofed-  of  the 
fudden  fpeeches  of  the  Juftices,  upon  the  motion  of  Cafes 
hy  the  fcijcants  and  counfellors  at  the  bar.    But  moft  of  Piowdj-roiogM 
the  Cafes  herein  be  matters  in  law  tried  upon  demurrer,  |^^^^<*«^«*' 
or  by  fpecial  verdift,  containing  matters  in  law,  which  both 
were  debated  by  thofe  of  the  bar  and  bench  to  the  utteti. 
moft;  and  in^he  end  allowed*  or, for  the  caufe  fiiewn,  difr 
allowed  •,  and  whereof  the  author  himfelf  had  a  copy, 
ftudied,  argued,  and  after  great  deliberation  gave  his  judg- 
ment or  refolution  in  every  of  them ;  and  fo  they  be  moft 
firm  and  fure  tq  truft  unto. 

And  whereas  it  is  the  advice  of  Sir  Edward  Coke  to 
ftudents,  '<  that  they  ftiould  look  not  only  to  the  cafes 
^'  re[K)rted,    bqt  ui>to  the  records  of  the  pleadings  and  fj«*^-  p»- 
"  judgments  therein,  which  much  confirm  the  credit  of  the  (/"cc^ut. 
"  report,  and  the  reader's  furety  of  the  law  (a)*,**  in  moft  of  s?©.*-  »o9.ii7. 
the  Cafes  here  repprted,  the  number  roll,  when  and  where 
entered,  is  prefixed  ;  that  thereby  if  any  fcruple  or  doubt 
of  error  ihould  be  in  the  report,  the  ftudent  might  have  ^ 
ready  recourfe  thereunto.     And  herein  alfo  1  fliall  further 
fecure  you,  that  as  already,  before  the  publilhing  hereof, 
moft  of  the  prefent  Juftices  have  had  a  perufal  of  the  auT 
thentic  and  original  manufcript  books  of  thefe  Reports, 
com^>ofed  in  their  genuine  language ;  fo  when  the  reft  of 
them  for  the  public  good  ihall,  either  in  their  original  or 
by  tranilation,  be  made  common,  I  ihall  with  the  fame 
care  and  reverence,  like  another  Pi  sane  letter  (t)^  pre- 
fcrve  them,  as  choice  monuments  of  his  great  prudence 

(o)  The  emperort  from  Jufinian^  who  fans ;    by  reafon  whm)f    it   was  called 

died  5659  until  Lotbarius  it.  in  the  year  Uura  Fifama\  from  whence  it  hath  been 

11Z5,  fo  mach  negle>Sed  the  body  of  the  fince  tranilatod  tp  f^orcirc,  &c.  and  is  ne- 

civil  law,  that  all  that  time  none  ever  pro.  ver  brouf^ht  forth  but  with  torch-light»  or 

CdTed  it.     But  when  the  emperor  L»tbanus  other  reverence.  Cmrin,  Crom.  Hb.  4F/0/.418. 

jx.  took   Amalfi,  he  there  found   an  old  Stiien  {  jtmotatimi  ti^  Forte/cut,  (oL  zo, 

copy  of  che  Panders,  or  DigeAs,  which  as  21  • 
a  precious  montinient  he  gave  to  the  I'i- 

and 
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f 
and  unwearied  indiiftry  that  collefted  them  ;  and  will  be 
ready  at  any  time  hereafter  to  ^produce  them  for  proof  or 
confirmation  of  what  I  have  or  ihall  publifli  out  of  them, 
when  by  the  honourable  Juflices,  or  upon  any  important 
occafion,  I  fbAl  be  thereunto  required. 

I  ihall  not  need  to  apologize  for  myfelf  in  making  pub- 
lic thefe.  Reports,  wherein  Ihad  the  only  propriety,  by  the 
free  donation  of  the  reverend  author :  the  work  I  hope  will 
not  need  it*  If  I  find  this  acceptable,  I  ihall  cheerfully  give 
birth  to  the  other  volumes  of  this  eminent  perfon.  For  as 
it  is  my  comfort  (that  God  hath  vouchfafcd),  fo  it  Ihall 
be  my  endeavour,  that  I  may  any  way  (though  but  thus 
inftrumentally)  ufe  my  hand  in  the  leaft  fervicc  tending  to  » 
a  general  good  ;  del  Deus  ut  perfidam. 

From  my  Manor-House  o/Gok-  Harbottle  Grimsto?^. 

HAMBURY,  May  ph,  1657. 

**  Hac  fiudia  adolefccntiam  atunt,  fene^utcm  ohUnanty 
**  fecundas  res  ornanty  adverjis  perfugium  prahenu 
**  deleiiant  domi^    non  impediunt  foris^    pernoliant 
mhifcum^  peregrlnantury   rufticantury , 

Cicero  pro  Arch i  a  poeta. 
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FOURTH       EDITION- 


THE  attention  of  the  Editor, 'in  preparing  the 
prefcnt  edition  of  Sir  George  Croke's  Reports 
for  the  prefs^  has  been  confined  to  the  following 
alterations  : 

The  Text,  which  in  many  places  was  unintelligibly 
faulty,  has  been  cautiouily  corredted,  by  an  attentive 
and  careful  collation  of  the  laft  edition  with  the  former 
editions. 

The  Points  of  Law,  each  independent  of,  and 
different  from  the  other,  which  were  frequently  crowded 
together  in  fucceffion  in  the  fame  Cafe,  have  been  feparated 
and  detached  by  breaks  wherever  the  fpaces  of  the 
page  would  afford  the  opportimity;  by  which  means 
its  appearance  is  rendered  lefs  confufed,  and  the  feveral 
points  of  law  made  difUnguifhable  at  firft  view. 

An  Abstract,  containing  the  fubftance  of  each 
Cafe,  has  been  drawn  out  into  the  margin,  accompanied 
by  references  to  all  thofe  Cafes  in  the  fame  book  which 
relate  to  the  fubjeft  of  it. 

The  Marginal  References  of  the  laft  edition  have 
been  examined,  and  thofe  which  were  found  inapplicable 
are  expunged. 
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To  thcfe  corrcAcd  references  have  been  added,  a  new 
and  numerous  feleftion  of  references  to  all  the  fubfequent 
Reporters  from  the  reign  of  Charles  the  Second  to  the 
prefent  time,  and  to  fuch  treatifes  ou  particular  fubjeds 
of  law  as  have  been  diftinguiflied  by  their  merit  and 
authenticity* 

The  Statutes  by  which  any  parliamentary  alterations 
have  been  made  in  the  law  fince  the  publication  of  the 
laft  edition,  are  cited  at  the  bottom  of  each  Cafe. 

Among  the  notes  and  references  will  be  diftinguiflied 
feveral  which  were  made  from  the  manufcript  of  the  late 
Lord  Chief  Baron  Parker,  in  a  copy  of  this  work, 
•which  has  been  communicated  to  the  Editor  for  tliis 
purpofe. 


The  Editor  takes  this  opportunity  to  aflure  thofc 
gentlemen  whofe  frequent  correfpondence  has  flattered 
him  by  a  difcovery  of  their  impatience  for  the  publication 
of  this  work,  that  the  long  delay  has  not  been  occafioned 
by  any  negleft  on  his  part,  but  has  arifen  from  many 
difficulties,  which  it  was  impoflible  to  forefee  or  prevent, 
in  pafling  the  work  through  the  prefs. 

The  fucceeding  Volumes  pf  Cafes  in  the  reigns  of 
James  the  Firft  and  Charles  the  Second  are  in  great 
/orwardncfs,  and  will  be  publiflied  as  foon  as  poffible. 
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John  Clinch,  JE/y.  ^ ' 

Sir  Johh  PoplvHi),  ibi/.     Attorney  General, 
Sir  Thomas  Egerton,  Knt.    Solicitor  Gtncral.   • 

Faftfif  and  Peacock  tff  ^/^  Jo.  Leonard,  CAt»  }• 

//x/dry  7Vr«,  23.  £//«.  Roll  2^^, 

A  TTACHMENT  upon  prohibition  againft  the  defendanlfo-t*  ard  e/m 
l\     farmer  of  th«  pirfonage  of  Sevenoak  in  Kent^  for  fuiiig  *t^<i  *>«<«• 
^  ^  for  tithes  of  great  wood,  by  the  name  oi  filva  €4tdua^  ^^  ""^  ^ 
againft  the  45.  i?^w.  3.  c.  3.  The  defendant  pleaded,  that  for  300  ^it,^ 
loads  of  the  trees,  they  were  of  birch,  of  whKh  by  law  he  ought  kirch  of  my  a^ 
to  have  tithes  ^Jilvaaedua;  and  as  to  the  reft,  which  were  ofaretyihable. 
oak  and  elm,  they  were  under  the  growth  of  twenty  years.    Upon  ^^  55- 
the  firft  it  was  demurred  in  law,  and  upon  the  fecond  plea  they  ^^^ 
Were  at  iffue.    After  argument  upon  the  firft  point  by  Clerk  x.R.Abr:64flh 
and  Weeks  of  the  one  fide,,  and  by  Fuller  and  Takfield  3.  liift.643. 
of  the  other,  it  was  adjudged  for  the  defendant,  that  he   fhall  *'*o^«**  47o- 
liave  tithes  of  birch  ;  tor  birch  is  not  fuch  wood  as  the  ftatutt  y^"^'/  ^ 
intends  by  tbe  name  of  grofs  bois^  for  it  is  intended  of  fach  wood  Cro.*j«;?*i99, 
as  fcrveth  for  building,  and  other  ufes  of  a  high  nature,  and  not  Buob.  98. 
only  for  ftel,  as  the  nature  of  birch  is.     And  of  oak  and  elm  cut  "•  *^«*«  5*4* 
down  before  the  age  of  twenty  years,  titlaes  fliall  be  paid  ;  for  Until  ?*  ®""''  *3*^ 
that  age  they  are  not  of  fuch  value  as  the  law  regardeth  for  the 
purootes  aforefaid.    Therefore,  as  to  the  birch,  it  was  awarded 
ne  mould  have  a  confultation  \  he  having  entered  a  non  vuli  uluriu4 
profequi  for  the  refidue.  ,. 

The  Bifliop  of  Norwich  againji  Prickdl*  Caji  u 

A  CTION  Jifcandalis  magnatumyrA&  brought  by  the  plaintiff  for  Stam,  mag.  net 
"^  ttefe  falfe  and  fcandalou*  words,  viz,  "  You"  fpricdi^um  ^^  charging  * 
iplfcopum  inm4ndo)  "  have  writ  a  letter  to  me,  which  I  have  to  Bi^^F  withhe- 
*'  IheW,  ^hich  is  againft  the  word  of  God,  againft  the  queen's  ^',„;''^*"'*^^ 
•*  aufliority,  and  to  tlie  maintainance  of  fuperftition,  and  that  1  Poft.e;. 
**  will  ftarid  to  prove  againft  you."     ^^^^  "^^^^  ^t  '^^^  J   ^^^  ^^     Leo       6 
the  trial  at  mfi  prius^  the  defendant  confcded  he  fpoke  the  words,  ^*  j^JJ.  Uo*.  * 
whereupon  a  vrit  was  awarded  to  enquire  of  damages,  which  were  4.  b.  Abr.4o6w 
found  to  500  marks.     At  the  day  in  bank^  the  Court  was  not 
advifedto  give  jud^ent,  and  the  parties  were  adiourncd.     After- 
wards, upon  good  deliberation,   it  was  awarded  that  the  bilhop 

Ihould  recover  the  50a  ^markd^   and  eight   pounds    for   cofts. 
Vot.  1.         •  B  Afterwards 


f  Hilary  Tenni  24.  £liz«    in  B.  VL. 

Kotwte*    AAemards  thcbilhop  ttleafcd  part  of  the  cofts.—NoTA,  This 
aimtnfi      ^^  ^^^^  taken  oat  of  the  record  which  was  entered  IDlary^  24. 

Ebz.  rot4  39« 
ca»  %.  Boxe's  Cafe. 

Words  aaioii*  A  CTION  for  thcfe  words,  **  Thou  art  bnmt  and  haft  the 
able.  .TL  44  p^^  !"   After  vcrdia,  it  was  alledged  that  the  adion  doth 

s.tf.WiD6b.4o.  not  lie,  for  it  is  not  f^d  he  had  the  FkEK^CH  Pox,  but  it  may  be 
Ld?Ram  7ZO  in^o*^  *c  Small-Pox  ;  and  for  faying  he  had  the  Pox  generally, 
Strang^ia.  *  ^<>  aftion  lieth.  But  Wray  (aid  the  aftion  lieth;  for  when  it  is 
1.  c.  Dig.  184*  faid,  **  Thou  art  burnt  and  haft  the  Poxj**  it  ihall  be  intended  the 
s.  Tarn  Rep.  Frekch  Pox,  which  ufually  cometh  of  htndfigi  andic  waf 
^75*  /  adjudged  for  the  plaintiff. 

Vide  ftt.Jac.  t.  cl  i6. 

Caii  4.  Fofter  againfi  FitfalL 

J;";?|;J^«J^  P  JECTIONE  FIRM^E-  The  cafe  was,  one  ffrooi  devifed  land 
awifeintaUse.  ^®  ^^  ^^^  ^  ^»  ^^*  remainder  over  to  another,  and  dieth. 
aerai,  with  re-  Tht  wife  With  her  fccond  hufband  aliens  this  land  by  fine  and  dieth. 
mteder  to  0  The  <^ueftion  was,  If  the  fon  of  the  fmu  may  enter  upon  this 
/?^t  ■««»«  alienation,  by  the  11.  Hen.  7.  c.  20.  ?  And  all  the  Jufticcs  held 
T^cTiH  '  ^^^  *^  ^'  direaiy  within  the  words  of  the  ftatute,  for  that  goeth  to 
Poft.  »4.  514.  all  eftates  in  tail,  or  for  life,  of  the  lands  of  the  hufband,  or  given 
S$^  by  the  anceftor  of  the  hufband.   But  Wray,  C.  J.  Clench,  and 

Gawdy  held^  that  this  cafe  is  not  within  tbe  intent  of  the  fta- 
aii?'  *'^'*^*  tute,  for  the  ftatute  is  only  intended  of  lands  given  by  the  huf- 
Co!  Lit^366.  band,  or  his  anceftor^  for  the  advancement  of  the  wife  ;  and  al- 
4.  €0.4.  '  though  this  cafe  is  within  the  words,  yet  it  not  being  within  the 
ft.Vcn1.4S9.  intent  of  the  ftatute,  the  ftatute  does  not  extend  to  it ;  and 
j^^-  30*  vouched  Eajfon  v.  Studies  {a).  The  remainder  of  this  land  is  liniit- 
Cro.  Jac7i7i.  ©d  ^o  *  ftranger,  and  fo  Ihall  not  be  intended  to  be  for  a  jointure, 
Com.  Rep.  '  where  no  inheritance  is  referved  to  the  baron  or  his  heirs  :  and 
$69.  the  meaning  of  the  ftatute  is,  that  ihe  (hall  not  prejudice  the  heirs 

3u  0ae.  Abr.  91.  ^f  ^^  baron,  that  the  land  fliall  not  defcend  to  them  ;  but  here, 
Cr^%n  ^P^^  ^^  alienation  nothing  reverteth  ordefcendeth  to  the  heir 
Recov.  158.  of  ^he  huftnmd,  and  fo  is  clearly  out  of  the  ftatute. — Nota, 
/  .  ptow.450.  ^^  ^"^  adjudged,  ai.  Eli%.  that  if  the  baron  be  feifed  of  land  in 
(WCoofirn^  ^^^  ^^  ^^*  ^^^^»  *^^  ^^^  '^^  *  ^^>  **^^  **  conufec  grants  a 
Vs^Hco.  9.  >^^^  ^o  Xhtoi  in  tail,  the  baron  having  iflue,  dieth,  iht  feme 
c.  36.  alieneth  the  rent,  this  is  out  of  x  j.  H^-  7*  c.  ao.  {i)  for  the  rent 

cometh  in  liKu  of  the  land. 

.    CAii  5.  Lord  Norrice  againft  The  Marquifs  of  Winchefter. 

fLTnll^w^'E^^^^  ^^  reverie  a  common  recovery  had  by  the  anceftor  of 
jf  foSfenttiepl  .  *^  LordMarmiifs  againft  lAmull  Norrice^  wno  was  tenant  in 
rooeoaflifcofe.^il»  the  remainder  to  the  plaintiff.  The  defendant  pleads  a 
ly.  The  oom-releafe  of  all  errors  by  Thmas  Cbapipan  the  laft  voudiee,  and  the 
™"7^**f.  common  vouchee,  and  demands  judgment,  &c.  Plowden,  for 
dte^Swtif^'  ^^  dfindant,  argued,  that  aU  the  burden  lieth  upon  the  laft 
fue,^.  nuyie-y^^Bchee,  for  he  is  to  make  recompence  to  all,  and  therefore  he 
wfc  It  by  writ  is  to  brii^  error,  and  fo  he  may  relcafe  errors,  and  bar  all  others  ; 
•f  error.  and  fo  it  is  adjudged  17. Edw.  a.  ''Error''  90.  But  all  the  Juftices 

m«|».93.Skia.  S47.  Conb.  S.  Sitt.  aS».  aklUc  Abr*  553.  Goivp.  70*.  1.  IteiRep.  73S. 

lefolvtd 
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refolved  the  contrary,  for  the  common  vouchee  is  put  in  only  for     ^omce 
form,  and  in  truth  he  renders  nothing  ;  and  therefore  it  is  ^Z^^^^'yfj^J^^^^^^ 
rcafon  that  his  rcleafe  Ihould  bar  others  that  have  the  lofs,  and 
are  entitled  to  have  remedy  by  the   rcvcrfal  of  the  judgment.  j^p^v^lL^^g^ 
— <Jawdy.  If  execution  be  fued  againft  the  common  vouchee,  fo  a.p.wiiL  119. 
that  he  renders  in  value,  then  upon  fuch  an  averment,  the  lofs  3.P.  WUl  loC. 
lying  upon  him,    his  relcafe  Ihall  bar  the  others  (quod  Wk  ax 
concert  J  ;  but  here  he  renders  nothing,  and  therefore  (hall  rcleafe 
nothing.      They   all   agreed  that  the  cafe  of  17.  Edw,  a.  was 
not  Jaw  i  and  it  was  adjudged  that  the  releafe  was  uo  bar. 

Green's  Cafe.  Cai«  «. 

T7JECTIONE  FIRMiE.    The  cafe  was,  a  prebend  let  land  toif  a/'/o^ftceh* 
^  Green  for  years,  rendering  rent,  and  a  re-entry  for  non-pay- [;~^**^^y 
ment.  •  The  rent  was  demanded  and  was  not  paid,  and  two  days  .^^  ^  ^^^/^ 
after  the  leilbr  received  the  rent  of  him,  and  maketb  him  an  ac-  poffemon,  it 
quittance  by  the  name  of  his  fcrmor :  and  if  this  receipt  doth  bar  bars  h»  right  oC 
him  of  his  re-entry,  was  the  queftion.   And  it  was  clearly  refolv-  "^^^^"^ 
cd  that  the  bare  receipt  of  the  rent  after  the  day  was  no  bar,  for  it  5,^™^  ^„  ^^ 
was  a  duty  due  to  him  ;  but  a  diftrefs  for  the  rent,  or  a  receipt  of  Poit.  aio.    . 
the  rent  due  at  another  day,  was  a  bar,  for  thofe  afts  do  affirm  ^  ^^^^  ^^^ 
the  leflec  to  have  lawful  poflcffion:  fo  if  he  maketh  him  an  acquit-  3.  co.  64.  b. 
tance,  with  a  recital  that  he  is  his  tenant;  and  in  this  cafe  by  calling  Co.  Lit.  an.  h. 
him  his  fermor,  it  is  a  full  declaration  of  his  meaning  to  continue  ^  5»  *• 
him  his  tenant;  and  it  was  adjudged  that  the  entry  was  not  lawful.  g^J^^***^'^** 

DougL  5^.     I.  Tenn  Rep.  z6i»    a.  Term  Rep.  42 5. 

Tanfield's  Cafe.  CAti  7. 

IT  was  agreed  by  all  the  Tufticcs  in  the  common  pleas,  that  the^itby  gwntt* 
grantee  of  an  annuity  for  years  cannot  have  an  a&ion  of  ^^'^^LftJ^jI'^J^*^]^ 
for  the  arrearages  during  the  term  in  the  annuity.  Yeiv.  aoS. 

Swann's  Cafe,  c^"  «• 

TT  yn^fatd  to  be  adjudged,  that  in  covenants  perpetual,  if  they  Stirtfadmu 
^  be  once  broken,  and  an  aftion  of  covenant  brought,  and  a  re-  ^^  ^^^^ 
covery  upon  it,  if  they  be  afterwards  broken,  ^fcire facias  (hall  be  had  j]  bj.  R^.  844. 
upon  the  judgment,  and  need  not  bring  a  new  writ  of  covenant.    1.  Ten&R«3SS« 

Valentine  Hyde  againft  Hill.  Cai«  9. 

r^JECTIONE  FIRM^.  It  was  held  upon  evidence,  that  if  baron  iffae  bom^ 
•^  and  feme  Englifh  go  beyond  fea  without  licence,  or  Urry  there  •J*^*"^'**^* 
/after  the  time  limited  by  the  licence,  and  have  iffj^p,  that  the  iffuc  -|coT"s. 
is  an  alien  (a),  and  not  inheritable,  contrary  to  the  opinion  of  vaug'h.  t'79. 
HussEY,  I.  Bich.  3.  pi.  4.  1.  C. Dig.  *97. 

(«)  By  ft9  Car.  a  c.  6.  cliiMren  boro  penaldetof  traafon  or  fdony  In  EwgUmdw 

o[£iigli(h  partMts  out  of  the  Ring's  domi-  Irelmnd^  or  in  the  Tervice  of  an  mlitm  tnmjf. 

ntons  are  declared  to  be  uatural4t9rm  fuk^  And  the  privileges  of  7.  Ann.  c.  s*  thuscx- 

jtSi  \  and  by  7.  Anne»  c.  5.  tbt  cbilifea  of  plained  by  4.  Geo.  s.  c.  21 .  are  extended  by 

an  MtMral-itm  fidjtfit^  bom  oat  of  the  13.  Ceo.' 3.^.  a  1.  to  all  children  bom  ont    . 

King's  aUegianoe,  Oiall  be  devned  nataraU  of  the  H^iingk  allegiance,  whofe  fathert  areiV 

borni  bat  by  4.  Geo.  a.  c.  n.  this  is  tUlidxoth&r'i^toduitmrAi'ktrnJubjiauSf^ 

confined  to  fuch  children  whofe  fathers  at  alfo  n.  and  13.  Will.  3.  c.  »•  f.  3*  aod 

the  time  of  thdr  birth  are  natural-bom  Tub-  ,  ^25.  Geo.  2.  c«  39. 
Jv^of  GrMf  Briiaim.  and  not  liabk totbo 

B  a  Eafter 
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24.  Eliz;  .  In  the  Queen's  Bench. 

Sir  Chriftophef  Wray,  Knt.  Chief  Juftce. 

iS/^  Thomas  Gawdy,  Knt^  -^ 

John  Jeoffries,  'Efq.  \  JuJliceS* 

John  Clinch,  Efq.  J 

Sir  John  Popham,  Knt.     Attorney  Generat. 

Sir  Thomas  Egerton,  Knt.    Solicitor  Genera/. 


CAit  t.  Eccleftade  againjl  Maliard. 

lAn  award  can-  T^X  E  B  Tj  upon  an  obligation  to  ftand  to  the  award  oiF  J.  S. 
notordcrany  *2  I  1  who  awarded  ^at  one  of  the  parties  fhould  pay  to  thefon  of 
by  a  ibMMw?  "^^^  *^  ^^^"^  party  5 1.  which  was  bequeathed  to  him ;  and  for 
Poft.  70. 432.  not  payment,  a£lion  was  prought ;  and  it  was  adjudged  that  the  a£tion 
^  didnotlie,  for  he  was  not  bound  topay  or  tender  the  money,  being 

irsaun^fVs?*.  aftrangerto  the  award.   In  Aftch,  Term^  18*  and  19.  Eliz.  it  was  ad- 
siuv.eiijs!  judged  between  ii/i?«ry  Norwich  and  Si^non  Norwich^   thatj  where 
I.  Salk.  74.      they  were  mutually  bound  to  ftand  to  the  award  of  Sir  Edward 
Montague^  of  all  demands,  &c.  who  awarded  that  Simon  Norwich^ 
with  tiirce  fureties,  fliould  be  obliged  to  Henry  Norwich  for  the 
payment  of  a  certain  fum,  it  was  a  void  award  ;  for  the  arbitrator 
nad  no  authority  to  award  any  thing  concerning  a  third  perfon  ; 
but  in  tliat  cafe* it  was  faid,  if  the  award  had  been  to  pay  lol.  to 
•  J.  S,  or  that  the  party  fliall  be  non-fuited,  or  difcontmue  an  ac- 
tion, it  had  been  a  good  award,  for  they  are  afts  to  be  done  by,  the 
party  himfelf;  and  it  he  tendereth  the  lol.  to  7.  5.  and  he  refufcth, 
or  offers  to  be  nonfuit,    or  difcontinue  the  aftion,    and   the 
court  refufeth,  the  obligation  is  faved,  but  he  ought  to  plead 
tender  of  payment,  and  offer  to  be  nonfuited,  &c.  Vide  22.  Hen.  6# 
46.     17.  Edw,  4*  5.     18.  Edw.  4.  %2.  and  19.  Edw.  4.  I. 

Caii  1,  Margaret  MarfhaU's  Cafe. 

A  general  par-  p^RROR,  to  rcverfc  an  outlawry  in  petty  treafon  ;  and  alledg- 
•flteiSfMCTror  cth,  that  whereas  the  offence  was  committed  in  tlic  reign  of 
towerfoMr^*^ 9^^^  J^^yj  that  I.  Eli%.  a  general  pardon  was  made  of  all 
outlawry,  if  tbc  treafons  and  felonies,  that  notwithflandmg  3.  £//z.  fhe  was  waived 
party  had  not  an  for  this  treafon. — ^ThzCourt  faid  that  thcpardonwas  not  general, 
opportunity  of  a^j  (hat  they  were  not  to  take  notice  of  it,  it  the  party  doth  riot  take 
PoiuTf/*'  advantage  of  it ;  but  it  was  held  that  Ihe  may  have  a  writ  of  error 
upon  this  matter  (a),  becaufe  Ihe  had  no  day  in  court  before  to 
{a)  ^u^re.  plead  this  matter,  but  always  made  default :  as  if  one  hath  a  re- 
Vidc  3.loft.i3i.  leafe  to  plead,  and  upon  z/cire/acias  he  is  returned  nihiL  fo  as  he 
•  ^®*  ■*•  never  had  day  to  plead  it,  if  judgment  be  given  upon  his  default, 
••^" '**'''•  30^' be  ihall  have  an  audita  querela  ;  but  if  he  had  been  Returned, 
lAidfijc.'  **.  ^'^^»<'^>"  and  afppeared,  and  did  not  plead  it,  ^d  judgment  if 
t!  Hawk.' 573.  given,  he  hath  no  remedy  upon  the  rele»e. 

Strange,  197,  ThC 
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The  Lord  Montague  againft  Sheppard.  CAtx  3. 

^RESPASS.  It  was  held  by  the  Court,  that  a  tenant  by  copy  of  Copyholder. 
•''    court  roll  cannot  by  the  common  law  take  trees  for  houfc-  ^^^'  *9*'  499» 
boot,  hedge-boot,  and  cart-boot,  &c.  as  tenant  for  life  or  years   ^'.' 
may  do  which  have  an  cftatc  certain  ;  but  a  copyholder  hath  not  ^'^^*^«  ^^^' 
this  liberty, •  except  by  fpecial  cuftom,  and  fuch  cuftoms  are  ^^  i^Mod^\%!' 
many  manors,  and  are  good.  n!  Mod.  379, 

GUb.  Ten.  136.   1.  B.  Abr,  4S5.  L3.  Ray.  551.   3.  Term  Rep.  391.  746 . 

Vaft  againjl  Gawdy.  CiktK  4.' 

'pvEBT  tpon  an  efcape  againft  tlie  defendant,  guardiaA  of  the  To  enable  a  de- 
^^  Marlhalfca,     for   lufFering   T.    B,    who  was   in  execution  ^^^^l^^"  ^^- 
at    the   plaintiff*s   fult,    to  efcape.    The  defendant  pleads  tl^at  ^y|JJ^"J^^^J°J^" 
he  did  not  fuffer  him  to  efcape  ;    and   gave  in  evidence  that  the  king's 
the  faid  T.  B.  brought  an  attaint  {a)  to  reverfe  the  judgment ;  berchhavear'if. 
and  upon  his  prayer  the  Court  did  bail  him,  that  he  might  profe-  cretionary power 
cute  his  attaint  cum  effc^u  :   but  this  bail  was  not  entered  upon  b*!.!**?^^  u  wiu 
record. — It  was  held  by  Wr  ay,  C.  J.  and  the  other  Juftices,  that  exonerate  iho* 
the  evidence  was  good,*aiid  that  the  Juftices  by  their  authority  may  gaoisr  from 
difcharge  the  party  of  the  execution,  and  do  it  upon  cood  confide-  «/"A»'  <h^' «»« 
ration ;  and  the  Juftices  ufe  to  command  the  marfhalto  bring  the^"**®""' 
prifoner  before  them  to  their  chambers,  and  it  is'a  good  difcharge  ^y^^  ,^. 
for  him  :  for  the  marfhal  of  hitnfelf  cannot  fufFer  the  prifoncr  Cro.'car.  14* 
to  go  out  of  his  houfe  by  ba/lon  or  otherwife  ;  but  by  the  com-  3*  Co.  44.  a. 
mand  of  die  Juftices  he  may  remove  him,  although  it  be  to  an-  ^°x^:  ^3' . 
other  county,  and  it  is  no  efcape.   The  efcape  fuppofed  here  is  for  attaint  hnow^ 
letting  him  to  go  by  bail,  which  is  the  act  of  the  Court  and  not  of  rendered  ob- 
the  marfhal,  and  may  well  be  given  in  evidence.     Wr  ay   faid,  foiete,  by  tl» 
that  upon  execution  lued  after  verdift,  although  the  party  fues  an  pra^!«  of 
attaint,  the  Court  ufually  doth  not  bail  him ;  for  the  vcrdia  is  in-  ^^^Jj,"/^^ 
tended  true  *till  revcrfed ;  but  fomctimcs  the  Juftices  upon  good  j.BKCom.403. 
confideration  will  bail  him :  and  hei-e  although  the  bail  be  not  3.  Burrt  393. 
entered,  yet  the  plaintiff  for  his  benefit  may  caufe  it  to  be  enter-  **oft.  309.  in 
ed,  and  then  he  may  have  ^JcWeyaclas  upon  the  bail,  and  fo  is  "°'"- 
Z}0t  at  any  mifchief.  And  afterwards  the  plaintiff  was  nonfuited. 


The  Countefs  of  Suflex  againft  Wroth.  Caii  5. 


.  cafe  was,  land  was  aftured  by  the  Earl  of  Suffcxy  by  aft  of  Coniintaioo  of 
jparliaistnt,  to  his  wife  for  her  jointure,  the  reverfion  in  fee  powers. 
to  the  carl,  of  the  manor  df  Burnhamy  witli  a  proviso  for  the ^*'5*' ^^^^ 
earl  to  make  leafes  for  one  and  twenty  years,  rendering  the  an-  g]  c©.  69I 
G^nt  rem.      The  earl  makes  a  leafe  for  one  and  twenty  years,  i.  uon,  35. 
rendering,  &c.  and  before  the  end  of  it  makes  another  Icafe  by  3.  Leon.  130. 
mdenttire  to  the  leflec  for  one  and   twenty  years,  bearing  date  J;  ^-f^- 6«' ^t 
joth  Match,  to  commence  at  Michaelmas  following.     It  was  ad-  y^^]^^^^ 
-judged  a  void  leafe,  becaufe  for  the  time  it  is  a  leafe  in  reverfion  ;  cro.  jac.  *3i». 
and  if  he  might  make  a  leafe  to  commence  at  the  Michaelmas  3.  Bac.  Ab.4i'6. 
following,  he  might  make  it  to  commence  twenty  years  after.  i.i-d.Ray,^69. 
The  ftatutc  intended  not  to  give  him  that  liberty  ;  and  it  being  a  cJ,ip^ieo '* 
liberty  and  power,  it  muft  be  ftriftly  purfued.    The  land  was  j^ee.  7,^  " 
affured  to  the  cduntefs  for  her  jointure,  which  is  favoured  in  law;  Dougi.53. 193. 
^d  if  the  cftfl  iHight  make  leaftjs  one  after  the  other,  Ihe  ftiould  565- 
never  have  bcncfitof  her  jointure ;  which  the  ftatutc  did  not  intend.  '•  J- J^'  7°5- 

fi  3  ^  "^*V  3«o.  7S1. 
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24.  EHz.      In  the  Queen's  Bench* 

Sir  Chriftopher  Wray,  Knt.  Chief  Jufttce. 

Sir  Thomas  Gawdy,  Knt.  1 

John  JeofFries,  Efq.  >  Jujiices. 

John  Clinch,  Efq.  * 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egcrton,  Knt.    Solicitor  Genera/. 


CAft  T. 


Edwards'  Cafe, 


Ituaandorto  A  CTION  for  tlicfe  words,  "  Jo.  Edwards  did  vrrap  gan* 
•hargcaman  A\  **  powdcr  in  a  piecc  of  tow,  and  laid  it  under  my 
^ith  am  utgnita  L  ^  n  window,  and  put  fire  to  it,  minding  to  bum  my 
•a-PoS!"  houfc."— Wray,  C.  J.  held  that  the  words  arcaftionaWc; 
aso.  308.  349.  *  ^^^  ^y  f^c^  fpecch  the  plaintiff's  good  name  is  impaired  :  fo  to 
56Q.  6t9.8^8.  fay,  **  he  Uy  in  wait  m  the  highway  iW^/'/f^  to  XQurd^r  me," 
Veiv.  58.         And  the  plaintiff  had  judgment. 

%,  R.  Ab.  454. 

X.  Strange,  194.  •   ii /^   n- 

ca«i  3.  Don-ell  agatnjt  Collins, 

iji  exception  In  1^  JECTIONE  FIRM^.  Upon  not  guilty,  the  jury  found  that  tlie 

jiieafc,  which    -t-*  matter  and  fcholars  of  the  college  of  Sinkford  were  feifed  in 

»J^^^T^*  the  time  oiHen,  8.  of  the  manor  oi  Hodley,  of  which  the  place,  &c. 

lowf  p«ft!^  is  parcel,  and  let  all  t^eir  lands  in  Lantbehurjl  (except  the  manor 

Hob.  I70,        of  Hodleyy  in  Kent  and  Suffix  J  to  J.  S.  foi*  years  :  and  they  farther 

I.  Wood,  J4».  find,  that  the  matter  and  fcholars  had  no  other  lands  in  Lambe* 

8li.  T««cl?,  75.  h^fji  than  the  faid  manor. — ^The  queftion  was,   if  the  manor  paf- 

feth  by  the  leafe  ?     Aiid  all  the  Court  held,  that  it  being  found 

they  had  no  other  land  than  the  manor,  the  exception  is  void,  be- 

cai^fe  it  goeth  to  the  whole  thing  demifed  \  otherwife  of  an  except* 

tion  of  part. 

mMimyingan  BuT  an  exception  was  taken  to  the  declaration,  becaufe  the 
imerefi  under  an  plaintiff  conveyed  his  intereft  by  an  adminiftrator,  to  whom  the 
ddmintftratton    Jrcbhijhop  of  Canterbury  did  grant  adminiftration  0/  all  the  goods 

AwhbWh  ^  *1t  ^^  ^^  ^^^^  ^^  ^^^  *^^  ^^^  ^  ^"^  ^^^  "^^  ^^  *^  ^^  ^^*" 
need  not  be'  *    l^l/b^p  granted  it,  either  as  ordinary  or  by  his  prerogative  :  and 

fbe^imhvw  ad-  this  was  held  by  all  the  Covirt,  a  material  exception.  But  it  was 
aimrtrtiionwas  afterwards  alledgcd,  that  all  the  precedents,  in  this  court  and  in 
granted.  Poft.  ^j^^  common  pleas,  were  fo  in  general,  without  fpecial  (hewing 
«38  879  *^  '  ^^^ »  ^^^  ^^^  ^^*^  ^^y  would  npt  change  the  preccdcats»  they  dif^ 
Cn>  Jao.'556.  aUowed  the  exception. 

f.  Lev.  273.     2.  B.  Ab.  442.     1.  Saik.  38.  41.    Pongl.  4. 

A  term  iwid  in  And  in  this  cafq  it  was  held,  that  if  an  adminiftrator  doth  grant 
"^mtrtdnit  will   omnia  bcna  et  catalla  fua^    a  term  whic}!  he  hath  as  adminiftrator 

Botpafibya      doth  not  pafs,  for  it  is  n<ftfuum^  but  l^e  hfith  it  in  riaht  of  the 

grant  of  *«  all  ^ 

•  m^  ^oodi  and  chattrfj,'*    ?Qii.  1^4,  inteifaW  * 


Trinity  Tcmii  24.  Eliz. ,  In  B.  R.  y 

intdbte :  but  if  one  hath  a  leafe  as  executor  or  adminiftrator  of    DonctK 
the  manor  of  D.  and  he  granteth  all  his  right  and  intereft  in  the       V'V 
manor,  the  term  which  he  hath  as  executor  doth  pafs  ;  for  he  had     ^■•»'***» 
no  other  right  in  it,  and  his  intent  is  to  pais  it :  but  by  general 
.  words  it  ihall  not  pais  (a). 

(«)  ft.  L.  JU/.  130^     Oo.  Jac.  318.     !•  BiOb  CaC  Ch.  117, 

Teat's  Cafe.  c^„,. 

TAEBT  upon  an  obli^on.    The  condition  of  the  oblation  a  conditaon  t» 
^^  was,  that  if  the  obligor  deliver  to  the  plaintiff  an  obligation,  ^^'^^ran  obfi. 
in  which  be  was  obliged  to  the  defendant,  before  fuch  a  day,  that?^^Jj^ 
then,  &c.    The  ^deiendant  fueth  the  plaintiff  upon  that  obligation,  STdslivery  of 
and  lecoveieth  ;  and  afterwards,  before  the  day,  he  delivereth  the  tt  dkm  it  hat 
obligation  to  him. — ^The  queiUon  was.  If  this  was  a  performance  be«i|NMin  fait^ 
of  the  condition  ?  ^  judgment 

Wr AY,  C.  J.  and  the  other  Juftices  held  it  was  not :  although  JSTX"* 
the  words  were  performed,  yet  the  intent  was  not  perfonned  ;  for  Moor,  709. 
the  intent  was»  he  ihould  have  the  obligation  for  his  difchazge ;  Coku:  177. 
which  is  not  by  the  delivery  of  it  at  the  day,  for  it  is  transferred  <:  ''^^n-  5^ 
in  rim  judicatam  :  and  notmdilUnding  the  delivery  of  the  bond,  ^^/^' 
yet  he  may  have  benefit  of  the  judgment,  3.  J;*^V  707. 

I.  Wood,  ft99.  BuLN.  p.  i6t. . 

Shelton's  Cafe.  Cas  ■  4. 

HTHE  cafe  was,  leflee  for  years  |;rants  his  term  by  deed,  and  Omtiood 
^    fealeth  it  in  the  prefence  of  divers,  and  of  the  grantee  him-  J^*"^  •*^ 
lyf ;  and  the  deed  at  the  iame  time  was  read,  but  not  delivered;  ^J!^i^,^.^ 
nor  did  the  grantee  take  it,  but  it  was  left  behind  them  in  the  q^^   '  ^ 
Ame  place.  co.ut.36. 

The  opinion  of  all  lliejui&es  was,  that  itwas  a  good  grant;  forf.  Oo.  137. 
Ae  jparties  came  for  that  purpofe,  and  performed  all  that  was  re*  <•  Wood,  »3a. 
quiute  for  the  perfefting  it,  except  an  aftual  deliverv :  but  it 
being  left  behind  tbern^  and  not  counterx^anded,  it  ihall  be  faid  a 
delmiy  in  taw* 


B  4  Trinity 


Trinity  Term, 

24.  Eiiz-      In  the  Common  Pleas. 

iS/r  Edmujyi  A^derfbo,  J^it.  Chief  JuJ{ife. 

Sir  WilliaiirPeriain,  K^f^  ^ 

Thomas  Mc^de,  Efj.  >     JuJIices^ 

tt'ugh  Wfndham,  hff.  J  ' 

Sir  John  Popha«u  Knt.     j4tu>rney  Generah 

Sir  Thomas  Egerton,  Knt.     Solicitor  Generah 


caijh*  *  Anon^nnoua* 


> 


What  (kau  be«   A.  QQpYHOjyC>ER  in  foe  mai^ieth  ^  woman  feigniorcfe  of  th« 

(ufptn/xm, and  x\  iqanor,  and  they  fijffer  a  com|t|on  lecovcry,.  tp  die  lafe  o| 

^Mm^  lifC'  remainder  over. 

copyhcid.  ft  was  heldby  Anderson,  C.J.  Me^de,  and  Peri  am,  that  the 

Port.  21.  copyhold  was  extinft  ;  for  by  tUe  recowry  the  baron  had  ^ined 

Moor,  185.  an  eftate  of  freehold ;  but' they  all  held  that  by  the  intermarriage  it 

Cro.  jac.  84.  ^as.  ^j^j  fafpeodfldr^Mj^A^E  laid  i^  was  fudged  in  Nnop^rt'^ 

4.tCo.  31.  b-  Qr^^  ^^^  jf  ^  cop^xoU^T  t^es  a  kafc  of  the  iQ^nor,  bis  qopy- 

pec  I  •  x5aC  A0«  iii'^'o*' 

452,aPdihc'    b9l4  isextinft. 

cafes  there  cite<l««a4A..Bpc,A^.  45s.     OUb.  .'M- |0f»   .4r  Tlom>  ^^ 70]^ 

Cau».    .  Tuftbridge^s  Cafe*.- 

A  diftrefs  for     ^^.JUESPASS  for  t^igg  his  borfi^p.    Tlw  defe^^aat  juftyic^  fo^ 
t^^i't^Lt      ^iap^l^M^nu    T1^5laiD.tiffr«tie4i,.lib«l*for^fhe.trd^ 
but  not  for  rent  *^Ppofed,  &c.  he  yoked  the  horfes,  and  tied  them  Xf^  tti9.plai|gb^ 
fervice.  and  the  defendant  untied  them,  and  took  them,  &c. 

Port.  549.  The  opinion  of  the  Ooiirt  was  clearly,  that  he  may  well  fever 

g^H.6.  pl.7.  them  for  damage  feajant :  for  although  they  arc  an  entire  diftrefi 
aLK.cb.w6.**  'when  annexed  to  the  plough,  and,  as  Anderson  faid,  if  the 
1-  Sid. '440.'  plough  or  cart  by  chance  fall  upon  a  man,  and  kill  him,  ts  weU 
4i»-  the  horfes  as  ithe  cart,  &c.  are  forfeited ;  yet  in  this  cafe  they  may 

J.  RoU.  Ab.     be  fevered. 

J r Vent  -jft.  "•'  ^ANWOOD  faid,  there  is  5|dfference  in  the  books:  when  the 
i.  Burr.  579.  <liftrefs  is  for  rent-fervice,  there  they  cannot  be  fevered  ;  for  they 
''    '  are  an  entire  diftrefs,  and  heclaimeth  no  intereft  in  the  land,  but 

only  a  rent  or  fervice,  with  which  the  land  is  charged  {a).  But 
in  a  diftrefs  for  damage  feafant^  the  party  doth  claim  the  land  itfelf, 
and  he  may  have  feveral  aft  ions  for  trefpafs  for  every  horfc ;  for 
every  one  of  them  doth  trefpafs.  And  the  plaintiff  had  day  to  amend 
his  replication.  \     ,    • 

(«)  Sec  2.  Will,  and  Mar.  c  c-    ?    '^tm.  c.  14.     4,  Oeo.  t.  c  iS«  an<jl  n.  Qeo.  %. 
«•  lijm    Co.  U*  -         .  '45'       ' 

Michaelmas 


.-   \ 


Michaelmas  Term, 

f  4.  and  25.  Eliz.    In  the  Common  Pleas. 

^/r  Edmund  Andcrfon,  Kn$c{a)  Chief  Jujiict^  WMoor.|i«, 

iSrt  William  Pcriam,  Knt.  ^ 

Thomas  Meade,  Efq.  I  Jufiices. 

HughWyndham,  Efq.  J 

«S/r  Joho  Popbam,  Knt.    Attorney  General. 

Sir  Thomas  Egcrton,  Knt^    So/icitor  Genera/^ 


Bemiet>  Cafe.  ca^u 

COVENANT.    The  cafir  was,  J.  did  covemnt  witk  B.  to  inwhatflunner 
make  fueh  ailtirance  as  his  counfel  ihould  advife.    The'^«>n<Urionaico> 
qucftions  were  two :  Firfi,  If  B.  muft  give  notice  ?   Second-  !!!!f "l*f"  ^ 
/;,  What  notice  was  fufficiwitf  P^       ;  s 

The  Court  held  clearly  that^.  muft  give  notice  of  the  afliir-  404,*  ^^'  *^  ' 
ance,  for  othcrwife  J.  doth  not  know  his  counfel  or  their  advice  5  5,  co.  19,  lo, 
tad  B.  is  nott  only  to  (hew  him  the  aifimmce  that  he  is  to  make,  »•  Co,  3.  b. 
bm  is  to  permit  him  to  read  it,  and  to  go  to  his  own  counfel  to  ^*^»  '4-3»  i<> 
coafidcr  it ;  and  J.  h  to  havr  convenient  time  after  the  affurancc  ^Z^  ^^' 
ibewn  hi&it   to   perfeft  it.— Ahderson,   C.  ]'.   faid,  that  if  V^g,*^ 
B.  himfclf  doth  dcvife  the  aflbrance,  and  make  it,  J.  is  not  Onn«nr'f  N,  Pw. 
bound  tb  iftriottti  it;  for  he  is  onlv  to  make  the  aflurance  that  »S#> 
the  coM^  of  B.  IfcAil  advife,  and  not  that  which  B.  himfelf 
ibalidevlfii ;  and  it  is  a  good  piea,  that  ccmdlium  nan  dedit  advijat 
wxmm.    6.  ijf».  7.  pi. 

Anonymous.  Cah  1. 

A  NDERSON,  C.  J.  faid,  that  if  one  devife  land  to  J.  S.  in  Adwifeof  the 
•"•  fee,  and  after  by  the  fapv  wiH  devi/c  that  land  to  J.  D,  for  life,  ^^^^  « -A 
both  parts  of  the  will  (hall  ftand ;  and  in  conftruftion  of  law.  the  ^V  ^^^^^7 
Jcvifetoy.iJ.fhafrbcfiiA.    Soif  a  devife  Be  to  7  5.  m  fee,  and  ?^^ 
itftenrards^  in  tho  feme  wiil^  the  land  be  (fevifed  to  J.  D.  in  fee,  ^! inland 
they  are  joint-tonatts^  t^mtoB.  in  fm^ 

M£Ai>£  &id,  that  cafe  had  been*  often  moved,  and  always  *'*'•"  *J""*" 


mled*  that  Ac  dcvife  is  gbodto  them  both,  and  they  Ihall  take  as  Poft?»i7,  <<•« 
tenants  in  common,  or  at  ledlas  joint- tenants.    And  AND^niorf  431. 
feid,  and  it  was  agreed  by  tiiewhole  Court,  diat  if  a  termor  de-  co.Lit.  nitf. 
vifeA  to  J.  Sk  fo  nnich  of  his  tcnn  as -fhal!  be  arrear  at  the  time  8.  cb.  95. 
pf  Imdeam,  this  is  a  good-  devife  for  fo  mljch  of  the  term  as  re-  ^**^'  *'®^ 
IKMLiMh  at  hk  death  5  aod  th^  cafe  in  Brooke  is  good  law.  ^j^^L, 

/  '  ^ay's  3.Lcon.,,* 

sir.  117, 


lo  Michaelmas  Term,  24.  and  25.  Eliz.    In  C.  B. 

CAiBs.  Clay's  Cafe. 

Writs  vii.  ol  A  Writ  of  partition  being  awarded,  the  Court  was  in- 
pimiM,  which  r\  fornacd  that  at  the  time  of  the  partition  made,  the  Ihcriff  was 
^^iff^cto  an  °^^  ^P^^  ^^  ^^  ^^  perfon,  as  he  is  to  be ;  and  it  was  prayed 
aft  m  hit  own  that  the  writ  ihould.  not  be  received,  but  a  new  writ  awarded. 
perfon,  c«inoc  The  opinion  of  Meade,  Wyndham,  and  Peri  am  was  dear* 
hcewcutedbjr  ^Ajjqj.j^8qj,^  C.  J.  being  idfifttjy  that  they  may  well  examine 
S'^may"  !a!*^*  matter  before  the  return  and  filing  of  the  writ;  and  there- 
qvired  into  be.'  ^P^^  they  examined  the  under-fheriff,  and  he  confeiled  that  be 
ioKt  the  remm  was  there,  but  not  the  Iheriff  himfelf ;  and  thereupon  the  writ  was 
is  filed.  ftaid,  and  a  new  writ  awarded.    And  they  held  the  fame  law 

I.  Jones,  1%^*  ^^  ^^  ^1  ^^es  where  the  words  of  the  writ  are,  /'  that  the 
Booth,  145*  '*  iherifF  fhall  go  in  his  own  perfon,"  as  in  an  acadas  ad  curiam^ 
tit.  r.  248.  'tvafle^  rediffii/it^  if  exception  be  taken  at  bar  before  the  return  of 
Co.  tit.  167.  ^Ij^uj  i^  received:  but  if  the  ftieriff  in  fuch  writ  retumetfa,  that 
"/co^tzT  ^  he  was  there  in  properpcrfon,  and  this  return  be  received,  and 
Hob.  13.  *  the  writ  filed ;  then  the  Court  cannot  examine  it,  for  the  return  it 
jenk.  I  Si.  good,  and  the  party  can  have  no  averment  againft  the  return,  noir 
s.  Co.  5».       can  have  error.    And  Me  AP8  faid,  he  had  feen  it  fo  ruled  as 

t^'^^'        here. 

Pyer,  »o4- 

%.  Inil.  390.    nslt.  34,    F.  V*  Br.  %%%.  c.    Sed  'ride  ju  P.  Was.  9s« 

cas*  4.  Anonymous. 

A  great  to  if.  CNAGG,  ftrjeant^  moved  ^s  cafe.  An  abbot  and  convent,  by 
iDT  life  with ««-  ^  deed  indented  under  their  common  feal,  granted  to  baron  and 
inainder  to  hit  ^^j^ie,  being  tenants  for  years  in  pofieffion,  that  they  fliall  have 
S>' JS^ftte  *«  ^^^  *^^  ^^^  ^v««  J  ^^  gnu^ted  further  by  the  feme  deed, 
chadrennor  that  after  their  deaths  their  children  fhould  have  the  land  for 
the  word  re-     forty  years. 


mainder  be  The  queflion  was,  If  the  children  tske  any  benefit  of  this 

^«<i5«t*»    erant,  not  being  parties  to  the  deed?  And  by  the  opinicm  of 
Pol^'„f  j^Meade,  Wyndham,  andPERiAM,  clearly,  they  dull  take  by 


74s.  way  of  remainder,  although  ther^  be  no  word  of  remainder  in 

the  deed ;  and  as  a  remainder  they  may  take,  though  they  be  not 
Plowd.  159.     parties  to  the  deed. 

Co.  Lit.  9.     I.  a^  a«|K  319.     1.  Wood**  Con.  913. 

Casi  5.  Anonymous* 

An  iftion  mth9  C  NAGG  moved  this  cafe,  and  demanded  the  opinion  of  the  judgei 
M/«i^lbr  At.  v^  in  i(^  y^  5.  y^ith  a  gun  at  the  door  of  his  houfe  (hoots  at  a 
boufe  bf^i^f-  ^^'»  *"^  ^  *^*  fireth  his  own  houfe,  and  the  houfe  of  his 
chance,  and  not  neighbour ;  upon  which  he  brings  an  aftion  on  tl^cafe  generally. 
Ml  aaioo  mA$  and  doth  not  declare  upon  the  cuftom  of  the  reahn,  as  a.  Hen^^ 
asfm.  yiz.  for  n^Iigentiy  keeping  his  fire. 

3.  Lev.  359.         The  quolion  was.  If  this  a£tion  doth  lie  ?    And  all  the  Court 

1, 6eik.  19.      ]ield  it  did ;  for  the  injury  is  the  fame,  although  this  mifchance 

Doud^MS      ^^  not  by  a  common  negligence,  but  by  mif^venture:  and  if 

'     he  had  counted  upon  the  cuflomof  the  realm,as2./£?».4.the  adion 

5«)  Vide         1^  not  been  well  brought ;  yet  confuetudo  regm  tft  commums  kx  {a). 
.Ana.c.3x.  Kinguel 


Michaidmas  Tcrm^  24.  and  25.  Eliz.    In  C.  B.  11 

Kinguel  againft  Jo.  Knapman.  Caib  %• 

T^EBT  upon  a  bond.  The  condition  was,  that  "  whereas  then  An  necntork 
^^  "  were  diTert  controvcrfics  between  the  plaintiff  and  Jo.  ^"*****^P*^ 
"  Knapifuniy  and  a  ftranger,  the  plaintiff  and  the  faid  J.  Knapman  ^^^"2^ 
"  fttbmitted  themfelves  to  the  award  of  John  Coxfin ;  -and  the  dq-  nirai^i^nft" 
''  fbndant  bound  himfelf  in  two  hundred  pounds  to  the  plaintiff,  hu  teftator,  at- 
*'  that  Jo.' Knapman  ihonld  perform  the  award  on  his  part/'  &c.  though tte  tiaM 
The  arbitrator  awarded,  that  the  laid  Jo.  Knapman  fhould  pay  to  ^l^**^*'^ 
the  plaintiff  thirty  pounds,  w«.  twentv  jpounds  at  Eafter,  and  ten  tuuftBr  hu'** 
pounds  at  Michaelmas  next.    The  aefendant  pleads  payment  of  dnth. 
the  twenty  pounds  at  Eafter;  and  as  to  the  ten  pounds,  that  thePoft.'sn* 
iaid  Jo.  knapman  died  before  Michaelmas ;  upon  this  it  was  dc- 
muned. 

Thequeftion  was,  If  by  the.  death  of  Jo.  Knapman  the  obliga-  Cre  Jac  fso. 
tion  was  difcharged  ?    And  it  was  argued  by  Beaumont  that  it  ^'^JJ^^'Ul 
was  not,  for  the  ten  pounds  was  a  duty  to  the  plaintiff  which  '*!;      * 
was  to  be  paid,  and  the  executor  may  perform  it ;  and  the  executor    '' 
is  10  pzj  it,  although  not  named,  as  he  Ihall  take  advant^e  of  a 
thing  done  unto  or  by  the  teftator.     Bar.  216.    45.  £dw.  7. 
DaIton*s  Cafe  in  the  Commentaries.  lo.  Hen.  7.  pi.  18.   But  if  it  be  a 
thing;  which  is  not  in  their  power,  it  is  otherwife ;  as  to  make  a 
feofmient.  14.  EJw.  3.  pL  4. — Heal  contra.  For  the  performance 
of  the  award  was  a  thing  collateral,    as   19.   Hen.  8.  pi.  17.  • 
17.  Edw.  4.   And  here  the  defendant  that  is  obliged  is  a  ft  ranger ; 
and  tt  is  not  material,  though  it  be  in  the  power  of  the  executor 
to  perform  it.  38.  Hen.  6.  pi.  a.     27.  Hen.  S.  pi.  i6« 

But  all  the  Juftices  held  the  obligation  was  forfeited ;  but  theY(4)rortliekiQd 
would  not  give  judgment,  becaufe  the  penalty  was  great  for  fucnofa^answhidi 
I  finall  duty  (a).  f«'^»w  «««»* 

^  an  executor, 

Hw  Cowp.  375* 

Browne  againjl  Daukes.  Casb  7. 


A  CTION  FOR  WORDS.    *^  Thou  art  a  pillory  knave:  re-Woida 
"*^  "  member,  JBrowne^^  thou  ihouldft  have  been  fet  on  the  pillory."  •*>**• 
And  the  plaintiff  had  judgnaent,  thoiuii  it  was  not  faia  he  was 
frt  upon  the  piUory  (i).  W  ^  ^ 


Hilary 


rz 


Hilary  Term, 

25.  Eliz,     In  the  Common  Pleas* 

Sir  Edmuhd  Aftdwfon,  Knt.  Chief  Jujiice. 

Sir  William  Periam,  Knt.  1 

Thomas  Meade,  E/q.  ?■     Jufiices. 

Hugh  Wyndham,  Efq.  ^ 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egerton,  Knt.     Solicitor  General. 


caik  u  Foljimb's  Cafe, 

Ah «mrc abated      jk     N  ASSISE  being  arraigticd  before  JusTicfi  MfiADE  in  hit 

for  the  noi  com-    /A      circuit,  and  being  adjourned  to  the  fccond  Saturday  in 

L^clTon  the  ad. '^.  -*"   .»^V/f;tf-r/mtfj7>mtoSerjeant's-InninFleet-ftrcet;andday 

journment  day.  being  then  given  to  anfwier,  that  term  was  kept  at  tlMford^  and  a 

4.  Hen.  7.  pL  8.  day  was  given  to  the  party  to  anfwer  the  fecond  Saturday  in  Hilary 

Theoi.  bk.  i».  7>^;«.     Being  now  moved,  it  was  held  clearly,  that  the  affifc  was 

DvCT  116         difcontinued  by  the  not  coming  of  the  Tiiftices  the  firft  day,  and 

Co  Lit.  x'35.     the  party  is  put  to  a  re-rummons  againft  the  jurots,  and  a  new 

2.  Hawk.  426.  attachment  s^inft  the  deftndant,  and  to  begin  of  n6W  to  arraign 

DougL  45-        his  affifc.     215.  AJf.  5.     Keilw.  2.     BrQdU  "  Plf.  de  Fro:'  29. 
».Tcr.Rcp.73i«. 

Caie  2.  Fitz's  Cafe. 

A  (h«riffis  not -piEBir  againft  hhn  as  ftleriff  of  i)ft;wf.     FjiANCt^  Gawdy, 
'  wl^'Sffi^iiniT        f^jf^h  fhewcd  the  trtith  of  the  cafe  to  bfe,  that  upon  a  re- 
the  new  pTttDt  covery  in  debt  againft  J.  a  capias  ad fatisfaciendmi  Was  awarded  to 
UOicwntoYhni.  Sir  John  Cli/iorty  then  IherifF.     A  new  patent  was  made  to  Afr. 
Poft.  366. 440.  Kircombe  \  and  afterwards,  and  before  notice,  Sir  Jo.  Clifton  arrcft- 
Mflori  i».       cd  J,  and  left  him  in  execution.  Kircombe  dieth  {«),  and  Mr.  Fitz 
Dough  463.      was  made  fherifF,  and  let  ^. go  at  large.    The  queftion  was.  If  it 
(«)8e»3.o«o.i.  ^ere  a  good  arreft  by  Sir  Jo.  Criftonf  for  if  it  were  not,  it  was  no 
c.  15.  and  «o.  cfcape.— The  Court  held  clearly,  that  the  arn?ft  was  good,  and  it 
l-  ^*  *'  ^'  ^^'  was  an  efcapc ;  for  Sir  Jo.  CUftoh  remained  fhcriff,  and  is  not  dif- 
chargcd  of  his  office  until  the  new  patent  is  ihcwn  to  hnn,  fb  as 
he  may  have  notice  of  his  difcharge :  and  if  in  the  meaQ  time,  be- 
tween die  fealing  of  the  new  patent  and  the  Ihewing  of  it  to  him, 
he  keeps  a  county  court,  it  is  good. 

^^"  3.  Sir  Lewis  Mordant's  Cafe. 

Succcfliontot  TyyfEMORANDUM,    He  was  ftieriff  of  the  counties  of  Bucks 
^^J^X^^  and  Bedford,     Lord  Mordant  his  father  died  20th  April,  tm- 

not  determine    pore  parliamenti.    It  was  held  by  all  the  Juftices,  and  the  attorney  and 
the  office  of      folicitor  of  the  oueen,  that  his  office  by  this  matter  is  not  detcrmin- 
^cnff.Poft.366  gj^  although  he  oe  now  a  baron  of  parliament,  and  that  he  yet  rc- 
1"  B.  Ab    ^-c^.  maineth  ihtriffadvoluntatem  regin^e.   Dyer^s  Manufcript^  13.  Eliz. 
Pougl.  45,  .  a.  Term  Rep.  731.  .    /,  •,        1 

ca.e  4.  ^^y  ^S^^^J^  Rand.^ 

rcftment.       ly  JECTIONE  FIRM^.    The  plaintitf  declared  of  an  ejeft- 
Foft.  884.        J-4  ment  of  one  hundred  acres  ot  land,  and  fhewed  his  leafe  in 

1^  Brownt  14  .  ^V*^^^^^  ^^'y  ^f  ^"^^^y  ^^^^^  »  ^^^  ^^  ^'^  ^'^^  h^  ^*d  i^ltA  of  hiS 
I.  Sld.  Z39.    Cw6ni33.     3.  Uv.  534,    i.  Burr.  330.     5.  Ct  Dig.  167,     3.  Tom  Rep.  x6« 


Hilary  Term,  25.  EKz-    In  C.  B.  ij 

tcafe,  for  there  was  np  fnch  Icafe  as  that  of  which  he  did  count,  Ovr 
But  It  was  ruled  to  be  good  for  fo  much  a$  was  comprifcd  in  his  ^^'^-^ 
leafc ;  and  for  the  refiduc,  the  jury  may  find  the  defendant  not  guilty,  "^^  "' 

Wrenche's  Cafe.  CAit  ^ 

T^EBT  upon  an  obligation.  The  coadition  was,  tx>  ftancT to  the  Vtriance  be- 
-*^  arbitrcment  of  J.  5.  of  all  caufes  then  depending,  fo  as  the  ^J?  ^^"^ 
award  be  made  before,  ice. .  in  writing.    The  defendant  pleads  no  JJJ^^"  *" 
arbitfcmcnt,  "  The  plaintiff  Ihewed  that  J.  S.  did  award,  &c.  Poft.  861. 
that  the  plaintiff  ihould  releafe  to  the  defendant  an  action  of  ac- 
count then  depending,  and  for  that  the  defendant  (hould  pay  to  the  ^°7^  *7^ 
plaintilF,  ten  pounds,  and  this  was  delivered  in  writing,  &c.  *"^  J.  xennRep* 
the  defendant  had  not  paid,  &c.     Iffue  was  taken  upon  the  ar-  240. 
bitremcnt,  ^d  found  for  the  plaintiff. — ^Plowdeij  moved  in 
anreft  of  judgment,  that  the  fubmiflion  was  of  all  actions  then 
depending  between  them,  -a«d  i:tic  award  was,  'that  the  plaintiff 
fliould  releafe  an  account  then  depending ;  which  is  to  be  intended 
at  the  making  of  the  award,  and  not  at  the  time  of  the  fubmif- 
fion,  and  fo  plainly  out  of  the  fubmiflion,  and  fo  no  good  ar- 
bitrcment.— ^The  Court  commanded  judgment  Ihould  be  ftaid,  till 
the  other  paity  anfwer  it. 

Anonymous.  CA»t  €. 

T^hOWERiyEWf  firjeantf  moved  this  cafe.     A  proccfs  iffucd '^•^P*"?  ho»fe 
^    againft  J.  S.  to  arreft  him ;  he  keeps  bis  houfe  to  favc  hirafdf  J*  "^  *^  <^^ 
from  arreft,  and  afterwards  goeth  out  tqf  the  market  and  to  other  th" parfy^^o 
places ;  and  when  he  hearcth  again  of  a  new  procefs  out  againft  aftci  waidi^at 
nim,    he  keeps  his  houfe,  and  afterwards  goeth  at  large.     Thclarse. 
qucftion  was,  If  he  were  within  the  ftatutes  of  bankrupts  (a)  ?  «)  Sec 
And  all  the  Court  held  he  was  not  (*),  becaufe  he  ufe  to  go  at  n*  ^i***  c*  7- 
large;  and  it  might  be,  that  hi*  policy  would  not  prevent  the^- J*^-***^''5- 
fcrving  of  the  procefs ;  for  he  might  be  met  withall  unwittingly,  (i)s^'vwV°* 
Salk.  xio.    Strange  809.    Bull.  N.  P.  3^.    i«  Atk.  2ot.    Cook's  B.  L.  7».    %,  Ttrm  Rep.  59.€Oiitnu 

Lawrence  agahijl  Netherfalc.  CAtt  7. 

Trespass.    The  Iheriff  returned  in  common  pleas,  that  the  The  Aeriff *s 
^    defendant  was  attached  per  catalla  ad  valentiam  ten  pounds,  J^^^^*^.^  ^ 
and  it  was  adjudged  a  void  return ;  for  he  ought  to  return  that  he  ^^^^  *'^' 
was  attached  by  one  beaft  or  chattel  certain,  and  name  them,  f<^carth-a»i. 
that  they  may  be  forfeited ;  for  upon  fuch  general  return,  none  luj^",  ,^5^, 
of  them  can  be  forfeited.  a<  Saik.  5S9.  »,  Term  Rep.  155. 

Anonymous.  .  Cah  s. 

T  F  one  taketh  trot  petit  dijlrcfs  for  rent,  and  after  taketh  another  A  mm  cannot 
^  diftrefs  for  the  fame  rent,  this  is  not  good  ;  for  he  cannot  ^a^two  dif. 
avow  two  diftreffes  for  the  fame  rent,  for  it  was  his  folly  that  he  J5^^^^^* 
took  not  a  better  diftrefs  at  the  firft.    But  in  the  Abridgement  of  the  ^^^  ^  ^^^^ 
4SJifes  it  is  faid,.  that  if  there  be  not  fulficient  diftrefs  when  he  dif-  ficieat  at  firil^ 
trained,  he  may  diftrain  again  {a).  i.Mod.yi.iSS. 

L- Ray.  005.   i,  Ycat.  104.   Fitzg.  85.  Moor,  7.   Bro.  Dif.g^.  3»<^o"»*  I>'S  «iS«  *•  Bw.  Abr.  115, 
}•  Bl  Com.  12.    2.  Bur.  5^0.  59.0. 

(«)  By  J  7.  Car.  a.  c.  7.  where  cattle  are  train  from  tiipe  toilmc.— See  alfo  i.  and 
Aftrained,  and  there  arc  not  fufficient  to  a.  Phil,  and  Mary,  c  12.  and  a.  Will,  and* 
ftiU<y  the  ai«ean»  the  party,  <ic.  m^y  dif-    Maty,  feff  a.  c.  5.  and  Onflow^  N.  P.  54, 


Eafter  Tcnn, 

25.  Eliz.     In  the  Common  Pleas.   ^ 

Sir  Edmund  Anderfon,  Knt.  Chief  JuJHee^ 
Sir  William  Periam,  Knt.  -j 

Thomas  Meade,  Efq.  i  Jufiices. 

HughWyndham,  Efq.  3 

Sir  John  Popham,  Kni^     Attorney  General 
Sir  Thomas  Egcrtoft,  Knt.     Solicitor  Genera/. 


CAtB  I*  Hawley  againji  Simpfon* 

la  what  cafe  •  T'^CBT  tipo>n  an  obligation.  The  condition  was,  to  pay  at  or 
tender  beforetfae  I  ■  before  the  29th  of  September  next,  at  fuch  a  place,  ten 
d^rii good*  J^^^  pounds  to  the  obligee.  It  was  held  by  the  court,  that  if 
^^*  the  obligor  tender  the  money  the  28th  dajr  of  September  at  the 
Co.  Lit.  sir.  a.  place,  and  the  obligee  is  not  there  to  receive  it,  it  is  a  void  tender ; 
10.  CO.  1*9.  a.  for  the  tender  is  to  be  the  laft  day:  but  if  tfie  obligor  meet  the 
*^^»"*-^**' obligee  at  the  place  before  the  day,  and  he  then  tender  it,  this  is 
%.  60111^144.  f^^cient ;  and  the  obligee  ought  to  receive  it. 
Ydv.  37.   Cro.  Jac.  9/  13.  Co.  a.    Roll.  Rep.  373.     5.  Bac.  Abr.  9.    Ld.  Raym.  fiai. 

Caik  ti  Sir  William  Drurjr's  Cafe. 

Areteafedated  T.  S.  makes  an  obligation,  dated  and  delivered  the  firft  of  May  j 
before,  but  made  J  ^nj  upon  the  firft  of  June  following,  the  obligee  maketh  a  rc- 
lltet^^bto-  ^^^  ^^  *®  obligor,  bearing  date  the  firil  of  March,  and  delivered 
ik»,doet tSt'  ^^^  ^^  ^f  Jw'ne,  by  which  h^  releafeth  all  zAionsat  mrine  mufuS 
lefeafe  the  obii-  until  the  date  of  the  releafe.  And  all  the  Juftices  were  of  opinion^ 

S*t>on-  that  the  obligation  was  not  releafed. 

s.RoU.Ab.410. 

T>fcr,  56.  307.     a.  Ron.  Rep.  255.    Palm,  si8.    a.  Brownl.  300.    a.  Mod.  aSo.     3.  Mod.  iSt. 

I.  Wood*tCoii.  133. 

Oil  8.  The  Earl  of  Bedford's  Cafe. 

If  a  defendant  "H  EPLEVIN.  The  defendant  made  cognifance  as  bailiff  to  the 
juitifiefafbailiff  JV  £  ARL  OF  BEDFORD  ;  whereas  in  triith  he  was  not  his  bailiff, 
^•"^^T^but  took  the  diftrcfs  againft  his  will.  It  was  held  that  the  plain- 
plaintiff  may  re- tiff  cannot  travcrfc  that  he  was  not  his  bailiff,  for  it  is  not  iflu- 
ply  tUfm  ieri  able ;  noT  can  the  earl  dilavow  it,  for  he  is  not  party ;  nor  can 
Jmtfiit^  and/#  the  earl  have  an  aftion  on  the  cafe,  becaufe  he  is  not  damnified : 
panifh  him.  y^^^  ^^  j^  whofe  cattle  arc  taken  may  bring  an  aftion '  of 
%^CofTj\  a.  trefpafs  tor  taking  his  cattle ;  and  if  die  defend^xt  jjuftifieth  as 
i.'veot.  314.  baihff,  he  may  fay  dc  /on  tort  demfnif  et  fans  tiH  cau/e,  and  fo 
ft.  Lev.  aio.     pufliiOb^  bim^ 


EaflcrTcrm,  25,  Eliz.    In  c/b.  i$ 

Bruerton  againfi  Rainsford.  Cah  4. 

J.  S.  maketh  a  leafe  for  years,  to  commence  after  the  death  of  a  a  leOee  mif 
tenant  for  life,  or  after  the  end  of  a  leafe  for  years  in  being :  ^sn  hi* 
1  ftranger  after  tb«  death  of  the  tenant  for  life,  or  the  end  of  the  *^  'L!t^ 
Icafc,  enters  by  tort.    It  was  agreed  by  the  Court,  that  notwith-.j^,je^"pi,g^ 
Handing  the  entry,  the  leflee  may  grant  over  his  term  :  but  if  hepoft.  117  175. 
had  entered,  and  been  afterwards  pnt  out,  he  cannot  grant  his  5*  Co.  im« 
term  till  he  re-entereth  ia).  3-  Jf»- 15«. 

^  3.  Mod.  198. 

Ld.  R«f.  728.  780.    ^.Bic.  Abr.  446.    so.  Mod«s*  177.  s65*    11.  Mod.  113. 115.    a.  Baraet,  153s 
5.  Bvnr.  »830.      Douj^  455. 

(«}  By  %u  Jac.  s.  c  i4.  no  tatty  ihaXi  way  Ouh  be  of  force  to  fatisfy  the  faM 

be  oaade  mpon  any  man*!  lands,   imleft  ftatme^  or  to  avoid  a  fine,  unJeTs  an  afiion 

widiin  twenty  yean  after  hia  riglit  (ball  be  tbereapou  cemmenced  within  one  year 

accrue)  and  by  4,  and  5.  Ann.  c.  i6»  no  after,  and  proTecated  wicbeftA. 

Lord  Cromwcl  againfi  Andrews.  Cai«  5. 

ATTAINT.    It  was  agreed  by  the  Juftices,  that  if  there  be  Rent  paid  ^/ff* 
leflee  for  yeari  rendering  rent,  and  for  not  payment  a  re- «he  day, wui  not 
entry,    and  he  payeth   the  rent  before  the  day  to  the  l«fforf  [j^  o^^*^**^' 
and  hath  his  acquittance,  and  at  the  day  when  the  rent  is  due,  the  inn^demtadTt 
leflbr  demands  it,  and  none  is  there  to  pay  it,  the  condition  is  be  not  paid  «# 
broken ;  for  the  payinent  before  the  day  is  not  a  payment  of  the  the  day. 
rent,  but  of  a  fum  in  grofs(*). — Secondly,    It  was  ruled,  that  ^*)  ^°^P- *♦$• 
where  a  leafe  is  made  rendering  rent  at  Mxchadmas,  between  the  *°g^^jj*J' 
hours  of  one  and  five  in  the  afternoon,  and  a  re-entry,  &c,    the  3*^7.  359. 
leflbr  Cometh  at  the  day  at  two  of  the  clock,  and  continueth  de«  {*)  Oo.  Lit. 
manding  till  five,  and  the  rent  is  not  paid,  he  may  re-enter,  al-  202.  a. 
though  he  viras  ^ot  at  one  of  the  clock,  when  peradventure  the  **^^*n  *  ^^' 
fcflic  was  there,  and  tcndereth  it  (c).  ,.P. Wmi- 17«.  pi^c'ch'sy. 

Anonymous.  ca.e  6. 

"^OTE,  Itwashcld^frarri<wf,thatifoneletsahpufe  rendering  rent,  Demand  oTnm 
^^  and  for  not  payment,  &c.  it  is  not  fufficient  to  demand  the  ripit  muft  be  made 
at  the  door  of  the  houfe  if  it  be  open,  but  the  leflbr  muft  cuter ^^^ *^f<*«"i»^- 
into  the  houfe,  and  there  demand  it :  fo  if  a  leafe  be  made  of  Jand,     P^*^^- 
the  leflbr  muft  enter  into  themoft  notorious  plapc  of  the  land,  and^J^'^^ 
there  demand  it.    £x  rttatiom  Fount aine,  incerti  temporis.  piowd.  yi, 

Cio.  Jac.  ^i*    Co.  lit.  %Qu  ios« 

Higham  againfi  Baker.  <^Ata  7. 

Trinity,  22.  JET/w.  i|!ai7.  640. 
REPLEVIN.    The  defendant  avcws  for  ^tfi7iajff^^a/fci#.  UponAmanHeviftt 

thcj 

to  which  an  hundred  acres  ot  land  did  appertain,  purchaleth  the  debts,  &c.  and 

"  "  "  "         "  ■  ith 

Jie 
>hia 

dcvifcth  «*  alllxis  farm  callecf  Jaaues,  and  the  land  to  the  fame  be-fo^*Ae"^fe 
"  longiitf,  then  in  the  tenure  ot  fTakefieU^  to  his  wife  for  life."  fliaUhavc  an 
And  devifeth  further  by  thcfe  worda,  "  Item,  I  will  that  //,  and  <^^^°r  ^^""^f 
"  all  flic  reft  of  my  lands  thereunto  bclon^ng,  wherefocvcr  they  ""?***»****• 


i?  fiafter  Term,  25.  EUz.    In  C.  H. 

HioHAK     ««  lie,  fhall  remain  to  my  youi^ft  foii  Ji§i4fi^  and  to  thfc  heirs  df 

•paw/       **  his  body,  after  the  death  of  my  wife/'    And  devjfcth  further, 

***•      ^  his  farm  cdll&iMafcahj  and  the  lands  to  the  fame  belonging,  to 

Cro.Ja«.7<,     '*  •'^^^  ^^^  yfikj   arid  the  ftid  jRo^frf,  for  pjwrment  of  his  debts, 

XMb.  i€.  '^    **  ai^d  performance  of  his  legacies ;  and  that  after  the  death  of  his 

3.  Uqo.  130?    **  wife,  afl  the  fadd  farm  called  Mafcals^  with  the  lands  to  the 

ft»  Leoa.  ni*    *<  fame  belonging,  ihall  remain  to  Rohert  in  fee.**  It  wa»  averred, 

Vmdb."^*     that  the  debts  and  legacies  were  paid,  and  the  taking  was  in  the  forty 

I.  P.  YitM*^.  *^^^s  which  were  occupied  with  Mafcals. — ^The  Juftices  held  dearly, 

473.  that,  by  the  firft  p;irt  of  the  will,  the  wife  had  nothing  in  the  forty 

Pitc.  Ch.  439.  acres ;  ror  the  devife  to  her  was  of  •*  the  farm  of  Jaqmes^  and  the  land 

I.  Wood'.  Con.  «*  j^  it  belonging,  then  in  the  teimre  rf  fVakifieid,''  although  he 

^wp.  43.       ^*^*  afterwards,  **  that  />,  and  the  reft  of  tlic  latids  thereunto  bc- 

Doug.417.759.  **  longing,  wherefoever  they  lie,  fhall  be  to  Robert  my  Ton,  &c. 

Poft.  300.474.  "  after  the  death  of  my  wife."    Admit  that  the  forty  acres  fhall 

be  faid  to  pertain  to  Jaques^  jtt  the  ^ife  fhall  take  nothing  in  them 

by  implication,  and  Kolfcrt  fnall  have  nothing  in  them  during  the 

life  Of  the  ^ife,  but  the  eldeft  fon  fhall  have  them  6y  defcent 

Cro  jacyc.     during  her  life;  and  what  fhe  fhall  have,  was  exprfcfly  m^ifed  to 

Moor,  7'  124*    her  before,  and  fo  fhall  not  have  any  more  by  implication. — 

LdrRaj.  204.  Meade  faid,  it  was  adjudged  in  Glover  v.  CltUches^  upon  fcafon, 

GUbm  «i  De-  tliat  where  a  devife  was  to  one  and  the  heirs  males  oif  his  body, 

▼"«,  ^%n         jj^j  j^  1^^  jj^  without  iflue  of  his  body,  remainder  oircr ;  if  he 

died  without  iflue  male,  having  ifiue  female^  ihe  fhall  not  take  by 

imphcation. — Anderson,    C.  J.    faid^    he   heard  Sir  Anthony 

Browne  rule  this  cafe.  That  where  a  man  devifetb  lahdft  to  his 

wife,  and  devifeth  other  lands  to  a  flranger  ^i»r  the  death  of  his 

wife,  fhe  fhaU  not  have  thofe  lands  by  implication ;  for  when  any 

thing  was  given  by  expre&  wj>rds,  it  fiiall  not  be  intended  that  th^ 

dcvitor  intended  tne  other  latkl  by  implication :  for  it  is  to  be  fup^ 

pofed,  if  he  had  fo  intended^  he  would  have  given  it  before  ex- 

prefly ;  and  the  forty  acres  cannot  pafs  by  the  firft  part  of  the  will 

to  Roiertf  for  the  forty  acres  were  fevered  from  Jaques^  and  con- 

joined  and  occupied  with  Mafcals,     At  this  aay  nothing  was 

fpokfn  to  the  fecond  part  of  the  will,  for  the  ferjcants  only  recit- 

od  the  firft  part  ;  but  at  another  day  the  record  Was  read  before 

^em,  and  all  the  matter  dien  appeared  as  it  is  at  firft  recited;    All 

the  Juftices  held,  that  it  appeareth  by  the  latter  part  of  the  will, 

that  the  teftator  did  never  intend  to  pafs  thofe  forty  acres  sis  parcel 

ofjaquesf  but  he  reputed  them  as  parcel  of  J^tf/hiA.    Anderson^ 

C.  J.  faid,  that  land  fbaH  piifs  as  pertaining  to  a  houfe  which  hath 

been  occupied  with  it  by  the  fpace  of  ten  or  twelve  years,  for  by 

that  tiine  \t  has  gained  the  name  of  parcel  or  belonging,  arid  fhall 

Cfo.  Can  3o«4  paf$  with  the  houfe  by  that  ham6  in  a  will  or  leafe,  &c.  And  here 

Poft.  70^       |j«  ^3  fecond  part  of  the  will,  the  wife  and  Robert  have  a  joirit 

lo^loaA  ^*    ^^^  ^U  ^U  thfe  debts  arid  legacies  are  pstid ;  which  being  averred 

^  to  be  mid,  that  eftate  doth  ceafe,  as  it  was  iJit^Iy  adjudgSl  in  the 

Queen  s  bench :   and  When  it  is  limited  over,    that  Robert  fhall 

&ive  it  after  the  death  of  the  wife,  the  wife  fhall  have  the  entire 

eftate  for  her  life ;  and  after  her  deceafc,  Robert  fhall  have  it  in 

foe. — ^Afterwards  judgment  was  commanded  to  be  entered  for 

Baker^  the  avowant,  (who  had  married  the  wife)  to  have  return ; 

for  Ac  feme  by  the  fecond  limitation  had  the  entire  eftale ;  and  In 

'  the  forty  acres  the  taking  was  fuppofed. 

Aftbofough's 


JEafter  Term,  25.  EHz.    In  C*  B*  17 

A(hborougli*s'Cafe.  Caii  g, 

t^ENNER  laid,  it  was  adjudged  in  that  cafe,  10.  EHzi  that  if  the  Dower  Is  well 
^    fheriff  ailign  dower  by  writ  to  him  direfted,  and  doth  not  re-  aflij?ncd  tho'tht 
turn  the  writ»  yet  ihc  is  lawfully  feifed  in  dower  ;  but  it  is  other- ^**^'^*^ '^^^^  "<>« 
wife  in  a  partition  by  writ,  for  there  a  fecond  judgment  ought  to  ^"™  ^^  ^"'^ 
be  given. 

Peri  AM   faid,    it  was    adjyudged  in  Clipton^s   cafc^    after  he  Moor,  109. 
came  to  the  bench,  tiiat  if  the  flierifF  take  one  by  capias  tidfath-  4-  Co*  67.  t« 
faciendum   in  debt,  if  he  after  permitteth  him  to   go  at  large, 
and  returneth  not  the  writ,  debt  licth  upon  this  efcape^againft 
him ;  for  there  is  a  record  of  which  the  party  fhall  take  advantage, 
though  the  writ  be  not  returned. 


Anonymous.  Cum  9, 


pRAN( 


ICIS  GAWDY  moved  this  cafe.     A  fine  was  levied  with  In  iei7ih|  a  fin* 
^   render ;   the  render  was  with    warranty ;    and   the  officers  '^*=  P^'"'**  ^*«* 
of  the  fine  refufed  to  take  it  by  rcafon  of  the  warranty  annexed,  mai«j  tJw Zi  - 
which  had  not  been  known  betore  time.   But  all  the  Juftices  con-  r«'//. 
ceived  it  was  good  ;  for  although  it  was  not  ufual  that  he  which 
renders  fhould  warrant  the  land,  becaufe  he  taketh  no  benefit,  yet  ^^^'  •9«- 
if  he  will  warrant   it,  it  is   not  to  be  doubted,  but  it  is  good 
enough :  and  the  officers  were  commanded  to  receive  the  fine* 

Thomas  Fofter  and  others  againfi  Sp6oner  and  Aford.         cas«  10. 

tXf  ASTE.  The  place  WHERE,  was  TValUngfordPark,  Spooner^  one  if  a  leflbrrefcr^ 
^^    of  the  defendants,  made  default  at  the  grand  diftrefs,  and  the  wood  upon 
thereupon  againft  him  the  inqueft  was  awarded  to  enquire  of  the  «hf<Jem>fedpre. 
wafte  and  damages.     J/ord  pleads,  he  had  nothing  in  the  trees  in  j^'^fl^^^^^ 
which  the  wafte  was  fuppofed,  and  upon  this  they  were  at  iffue.  to  cut  it  dcvm 
Upon  evidence  the  .cafe  appeared  to  be,  that  Shelly^  being  leflee  and  carry  it 
for  years   of  the  park,  grants   all  his   intereft  and  title  m  the*^*y-.  ^"^ 
faidlea(e  to  Jford,  favine  and  excepting  all  the  wood  and  under-  ^"^'''  *f 'j^T^ 
wood  growmg  upon  thq  land  ;  and  if   upon  thi5  matter  Sicily  ^  rcfcrvation 
Ihall  be  faid  to  be  leflce  of  the  wood,  againft  whom  the  aftion  of  to  an  ondec. 
wafte  fhall  be  brought,  or  ^ord^  was  the  queftion.     The  fer-  *cn»nt  f 
jeants  of  the  plaintiffs  part  laid,  notwithftanding  this  exception, 
it  is  a  good  grant  of  Shelly  to  J/ord  of  the  wood,  for  he  that  *'  ^^ 


30*. 


jeants  of  the  plaintiffs  part  laid,  notwithftanding  this  exception, 
it  is  a  good  grant  of  Shelly  to  J/ord  of  the  wood,  for  he  that  *'  ^^ 
made  the  exception  had  no  intereft  in  the  trees,  being  only  leflce  ,1.  Co.4^b. 
for  years,  and  fo  the  exception  void  ;  and  in  this  aftion  the  land  i.  Saund.  32*. 
is  to  be  recovered  as  well  as  damages ;  and  if  afford  be  not  the  '-TennR,  56. 
Icdce,  the  plaintiffs  cannot  know  againft  whom  to  bring  the 
aSion,  for  Shelly  hath  only  the  trees  and  not  the  land,  and  fo  no 
aftion  againft  him. — Anderson,  C.  J.  and  Meade  held,  that 
the  aftion  fhall  be  brought  againft  Shelly^  for  the  trees  paifed  not 
to  Jford;  for  the  intereft  in  them  that  Shelly  had  he  hath  referved, 
fo  as  be  fhall  have  all  the  profit  of  them,  as  if  hemes,  &c.  breed 
in  them,  &c.     Anderson  faid,  as  to  what  was  faid,  that  Shelly  Co.  n.  ^^S.k. 
had  no  property  in  the  trees  by  the  common  law,  the  leflce  had 
intereft  in  the  trees,  and  the  ftatute  docs  not  take  it  away,  but 
prohibits  him  that  he  fhall  do  no  wafte,  and  makes  him  punifli- 
able  for  it:  and  as  to  the  objeftion,  that  they  can  recover  no  land. 
Vol.  I.  C  and 
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FoiT IE      and  fo  no  afi:ion        Taftc  licth  ;  if  a  man  lets  the  trees  of  his 

A  ""^^'"^fcc.  P*^'^'  ^^^^  ^^^^^  agamft  the  leflee  for  cutting  of  them ;  and  if  an 
roaD,  fcc  ^£^JQj^  Qf  ^-^^g  ^Q^j^  j^Q^  jjg^  y^^  jjg  jjj^    jjj^^^  j^jj  aftion  upon  hij 

cafe  ;  and  to  tliis  opinion  Wyndham  teemed  to  agree.  Periam 
held  ftrongly  the  contrary,  that  the  exception  was  void  by  a  leflee 
for  years,  for  he  hath  no  intcrcft  in  the  trees,  and  neither  at  com- 
mon law  or  fince  the  ftatute,  is  the  property  of  trees  in  tlie  leflee ; 
and  although  before  the  ftatute  there  was  no  law  to  puniih  him, 
yet  that  doth  not  prove  he  might  lawfully  cut  them :  and  at  this 
day,  if  the  leflbr  cuts  down  the  trees  and  takes  them  away,  the 
leflee  (hall  not  recover  according  to  the  value  of  the  trees,  but  for 
the  entry,  &c.  which  cafe  Meade  agreed  ;  and  becaufe  the  Court 
was  divided,  they  commanded  the  jury  to  find  the  fpecial  matter, 
and  to  leave  it  to  the  difcretion  of  the  Court.   In  this  cafe  it  was 
11.  Co*  <i.  a.   affirmed  by  them  all,  that^f  a  man  makcth  a  leafe,  rcferving  the 
wood,  &c.  he  may  juftify  the  entry  to  cut  them  and  carry  them 
On  defaoh  in  a  away. — Atxd  it  was  held  by  all  the  prothonotaries  in  this  cafe, 
writof  waftc,    that  if  the  defendant  in  a  writ  of  wafte  lofetli  by  default  at  the 
****^'^^*"  grand  diftrefs,  enquirv  ftiall  be  made  of  the  wafte,  and  lo  what 
w^la/JJama-  damages  ;  but  if  he  lofesby  confeflion  ox  ment  dcdircy  or  by  plead- 
^•rsibuton      itxg  non  fufft  informatusy  fcfc.  the  wafte  Ihall  not  be  enquired,  but 
judgment  after  only  the  damages  :  and  /o  jt  was  ^one  in  this  cafe;  for  as  to 
*PP"'*"^»  °'  5^M»^r,  they  were  commanded  to  enquire  of  the  w^fte  and  daniagcs ; 
tFwe  damages      ^^^  ^^  ^^  Aford^  of  the  damages  only.     Not  a,  5.  Co:  12.  cited 
it  to  be  adjudged,  that  the  exception  was  void,  and  that  wafte  lay 
CroJ'jM  19^?  agairift  the  affignee.  Fide  Coke's  Entries^  695.  the  whole  record  of 
F  N.  B.  55.     the  cafe,  but  no  judgment. 

Foph.  14.     3- Black.  Com.  a»S. 

Ca«  IT.  '  Higgins  ^^(aiw/ Grant. 

The  grant  of  a  1?  JECTIONE  FIRMiE.  Upon  evidence  to  the  jury  the  Juf- 
manorwuinct  -L<  jj^^  f^jj^  if  one  doth  demifc  a  manor  to  which  ah  advowfon  is 
foVap^idTm   ^PP^ndent,  and  faith  not  cum  pertinentiis^  the  advowfon  doth  not  pafs. 

without  faying  eum  pertimmtih,  Poft,  540.  Co.  Uu  77.  a.  J07.  a.  Plowd.  151.  1 .  Saund.  313.  ■yer,  j^^c. 
10.C0.64.    ja.  Co.  5. 

A  leafe  by  a  par-  I^  this  cafe  the  plaintiff  claimed  under  a  leafe  made  by 
fon  made  before  R.  Stake,  parfon  of  Shettiy,  1 1.  £//%.  and  that  Afi.  Poultney  being  pa- 
MA^l^  '°;  tron  in  reverfion  in  fee,  confirmed  the  leafe ;  and  after  the  13  Eli%. 
not Qo^^nMA* ^'  lo.  viz.  in  14.  Eiiz.  the  ordinary  confirmed  it;  and  23.  Ei'iz. 
till  after.  h^  who  had  the  patronage  in  right  of  his  wife,  together  with  his 

Co. Lie. 44.  wife,  confirmed  the  leafe;  and  all  thefe  confirmations  w*erc  fhewn; 
5* Co.  15.  and  it  was  averred,  that  the  patronefs  for  life  was  living. — The 
>.Co.65.  JuTicEs  held,  that  the  confirmation  by  the  ordinary  and  pa-r 
Cro*  Tac'sV  ^tons  Were  g9od  ;  for  the  ftatute  doth  fpeak  of  alienations,  &c.  by 
3.  Ba.  Ab.  3*75  incumbents  to  be  void  after  the  ftatute,  but  doth  not  make  void 
s8|.  393-        confirmations  made  of  a  leafe  before  the  ftatute. 

PieKlingin  The  plaintiff  did  declare  of  a  leafe  by  the  parfon,  but  doth 

ejeamentona  not    aver    his  lifet    and   bjr   his   death  the   leafe   is   void,    and 

church  leafe.     i^q   acceptance  can   make  it  good  ;    and   the   plaintiff   pleaded 

port  I  *  confirmation  by  the  patr^^  for  life,  and  (heweth  not  how  the 

Dottgi!  5^3.      patron  came  to  this  particular  eftatc. — The  Justices    held, 

that  he  needed  not  ftiew  what  eftate  the  patron  had,  but  when 

he  did  ftiew  he  hath  but  an  eftate  for  life,  he  ought  to  fbew  how 

he  came  to  it. 
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Harris  and  Hales  agatnji  Nicliols,  caie  t%. 

Z^UARE  IMPEDIT.  It  was  held  by  Mead,  Wvndh am,  and  if  co  parcencrt 

^^^^  Peri  AM,  Jujiices^  that  if  t^^'o  co-parceners  be  of  an  advow-'-flib^'f^^cirp-irti 

fon,  and  they  feverally  grant  their  parts  to  nx^o  fevcral  men,  the  ^^^^.^^^"^^"^^ 

advantage  that  was  between  the  parceners  doth  hold  place  between  goatees  maU 

the  grantees,  as  the  firft  prefentment  ihall  go  to  the  grantee  of  the  p  tu^ihy  tumu 

cldeft,  and  fo  of  the  others  ;  and  an  ufurpation  of  one  fhall  not  co.  UmSs.  b. 

pot  the  others  out  of  poflcffion.  22.  Edw.  4.  But  they  faid,  perad-  3.  Co.  n.  b. 

Ventmre  it  fhall  be  otherwife,   if  they  were  mere  tenants  in  com-  *•  *"'*•  3^5- 

mon j  and  did  not  derive  their  eftates  from  co-parceners ;  and  yet  the  ^^j'^^^^^'  '^^ 

book  in  22,EJ'u>.2.pi.().  that  be^vccn  ftrangers  in  blood,  or  where  /^' ^^^' ^*, 

two  make  compofition  to  prcfent  by  turn,  if  one  nfurp  upon  the  j,^^  raTc^.' 

turn  of  the  other,  this  fhall  not  put  him  out  of  poflcffion. — An-  Lit.  lisa-'b;  the 

DERsoW,  C.  J.  doubted,  but  he  agreed  that  tenant  by  the  courtcfy  ?•  Ann.  c.  18* 

Ihall  have  the  fame  advantage  that  his  wife  fhould  have  had.*         •"^  8.  and.  9. 

^  will,  and  Mar.  c  3 1. 

It  was  hdd  by  Meade  and  Wysvham^  Jujilces^  that  if  a  a  manor  may 
taan  hath  a  manor  which  doth  extend  into  two  towns,  and  he  ^  divided  .7 
grants  the  deracfnes  and  fervices  in  one  town,  the  grantee  hath  a  ^''^*  ^^  P*"*^ 
manor  in  that  town,  and  he  may  keep  court,  and  fo  hath  the  ^^^'  ^^'    . 
grantor  a  manor  in  the  other  town,  and  may  keep  court  there.        /^x. 

Owen,  238.  X.  Bulft.  54* 

Anonymous.  '         ca.,  ,3. 

A  CCOMPT*    The  defendant  was  idjudged  to  accompt,  and  a  Default  before 
'^^  capias  ad  computandum  iffued  againft  him  to  accompt,  before  auditors  U  a  ii/- 
auditors  at  a  certain  day,  at  which  day  he  appeared  and  entered  """"«'««'» ^^ 
into  accompt;  and  the  auditors  ifligned  them  to  appear 'before  ^^^^""^^^ 
them  at  another  day  certain,  at  which  day  the  plaintiff  did  not  ^^^mcm7buc 
t)rocoed.  Fenner  moved  what  (hall  be  done  in  this  cafe,  if  he  Ihall  be  thccaufcmay  b« 
bonfuited,  or  barred  of  accompt,  or  if  the  adion  be  difcontinued.  revived  by/fir# 
— ^The  Court  demanded  of  the  prothonotarics,  who  faid,  there  can-^*""*'' 
be  no  nonfuit,  becaufe  it  is  after  judgment,  but  that  a  difcon- co.  Lit.  ito.b 
tinuance  fhall  be  entered,  and  the  defendant  and  his  fureties  put  1x.C0.38.  '•/ 
without  day ;  and  if  the  plaintiff  will  after  proceed  upon  tliis  Andrews,  29. 
accompt,  he  fhall  have  2,  fcire  facias  upon  this  record  ad  computan^ 
dum  .:  and  fo  the  Juftices  did  award  in  this  cafe. 


Lutwich  agahijl  Hufley. 


Caix  14. 


A  SSUMPSIT.    The  plaintiff  declared,  that  whereas  the  defen-  Forbearance  for 
-^^  dant  was  indebted  to  the  plaintiff,  and  the  father  of  the  de-  afiortsime^  is 
fendant  being  alfo  indebted  to  the  plaintiff  in  another  fum,  he  did  ^""^  '*  >f^^  *^°°" 
afTumc,  that  if  the  plaintiff  paululum  cejjhrct  to  demand  the  debt  ''"*^'^\'''"- 
which  he  did  owe  to  him,  that  he  would  pay  both  the  debts;  and  ^^^'-^^S-  665, 
flicwcd  that  upon  this  promife  he  did  forbear  the  demand  of  his  [rRoJL  Abr. 
money  for  half-a-ycar,  and  for  not  payment  of  the  debt  of  the  23.27. 
father  the  aftion  was  brought,  and  it  was  upon  the  ifTue  found  <>  ro.  jac  250. 
for  the  plaintiff.     And  it  was  alledged  in  arrelt  of  judgment,  that  ^^''- ^»'"-  *4i' 
there  was  no  confideration  of  tlic  promife,  for  it  is  not  faid  for  ',•;  sX\s^' 

C  a  Low  cowp.  129. 


to  EafterTehn,  25.  Eliz.    In  C.  B^ 

LuTWTCK    how  long  he  fhould  forbear ;  for  if  he  did  forbear  for  aquarter  of'an 

siamjl       Ijq^j.  qp  J.fs^  he  hath  performed  tlie  word,  ^uod paullulum  cejfaret ;  and 

Hvssxr.     although  the  plaintiff  doth  alledge  he  did  forbear  for  half-a-year, 

this  will  not  help  the  cafe.  And  of  that  opinion  were  the  Juftices; 

and  commanded,  if  no  other  matter  be  fhewn  before  the  end  of  th# 

term,  quod  nihil  capiat  per  breve. 

Cai«  15.     •  Pollard  againji  Scholy. 

A  h^mfii4  con-  T^EBT-  The  cafe  was,  Pollard  fold  to  the  defendant  two  oxeri^ 
trad  {hall  nut  be  A-/  ^ad  June,  22.  Eliz.  for  fix  pounds  fix  (hillings  and  eight 
fubfc^mt  *  pciic^*  to  be  paid  at  All  Saints  next ;  and  at  tlie  fame  day  Scholy  rc- 
agrecmciit  to  quired  of  him  a  longer  day  for  payment,  &c.  and  Pollard  gave 
ulce  more  fee  him  till  the  firft  day  of  May  next,  paying  to  him  for  the  forbearance 
for  forbearance  of  his  money  three  quarters  of  wheat,  which  was  above  the 
than  legal  m-  yjijue  of  ten  pounds  per  annum  for  an  hundred  pounds,  according 
*^  to  the  13.  Elix.  c.  8.  i.  5.  {a) :  and  tlie  defendant  in  debt  for  the  fix 

Cro^ Vc^.  508  pow'^ds  nx  fhiUings  and  eight  pence  doth  jjlead  this,  and  would  avoid 
I.  saund.2941  thccontraft. — The  opinion  of  the  Juftrccswas,  that  the  ftatute 
t.Mod.«9.  doth  not  make  the  contrad  void,  which  was  dulv  made,  but 
•*  M«rf.  ioj.  doth  only  avoid  all  contrafts  for  ufury ;  and  this  lau  contraft  is 
S.Bac  Ab.4oS.^^jj^  being  againft  the  ftatute ;  but  the  firft  was  good,  being  made 
i"*ventr38.  bona  fide, — NoTA,  HilL  Tcrm^  20.  Elix.  B,  R.  in  an  information  by 
Ccvrf.  in.  Mallory  v.  Bird,  If  one  contrafts  to  have  twenty  pounds  for  the 
I.  Hawk.  5i8,  loan  of  an  hundred  pounds,  if  he  taketh  nothing  of  the  twenty 
Doujl.  135.      pounds,  he  is  not  punifhablc  by  the  ftatute ;  but  if  he  taketh  any 

thing,  if  but  one  milling,  this  is  an  affirmance  of  the  contraA^ 

and  he  ihall  render  for  the  whole  comrade 


Caib  i6« 


(a)  See  la.  Ann.  ft.  t^^e.  r^r 

Beauchamp  againft  Dale. 


If  a  diffeifor  (^tJO  MINUS.  It  was  adjudged,  after  argument  and  dfelibera- 
hafts  to  a  dif.  V^ tioj^^  thaft  where  a  diffeifor  Ictteth  the  land  to  the  diffeifee  for 
thedii^wfliall^^^^  ^^  indenture,  that  this  is  a  remitter  to  him,  for  by  this  he 
be  in  by  remit-  confefeth  the  deed  ;  but  by  his  entry  to  talce  livery,  the  law  hath 
ter.  its  operation,  and  doth  remit  him  againft  his  own  acceptance ; 

(eit  relatione  Johannis  Heale,  who  argued  this  cafe\)  and  it  was 
Co^Lit.363.b.^j^jg^    upon  Conference    between   the  Barons   and  all  thtf 

,.C.D.g.4«9.j^^ftick        ^ 


Trinity 


Trinity  Term, 

25.   Eliz.     In  the  Common  Pleas. 

Sir  Edmund  Anderfon,  Knt.  Chief  Jujiice. 

Sir  William  Periam,  Knt.     l 

Thomas  Meade,  Efq.  >     Jujiices. 

Hugh  Wyndham,  Efq.         J 

Sir  John  Popham,  Knt.  Attorney  General. 

Sir  Thomas  Egerton,  Knt.  Solicitor  General. 


.21 


Webb  agaittji  NefL  Cah  u 

Hillary  Term 9  24.  EUk.  Roll  ^10. 

THE  cafe  was,  Hugh  Bury^  fcifcd  of  divers  manors  in  the  Tcrvmt  In  fee 
county  of -D/i;ow,  by  his  deed  indented  and  enrolled  be- flmpi/,  cxpcc- 
tween  him  of  the  one  part,  Robert  Kemp  and  Nicholas  ^*  ^^,  «** 
Jdams  of  the  other  part,  in  confideration  of  twenty  pounds  paid  ba^Iins'^iild 
by  the  {z\A Robert  TLudNscholasj  bargained  and  fold  the  faid  manors  feiu  to  yt,  who 
to  the  faid  Robert  and  his  heirs,  to  the  intent  that  the   faid  Ro^  is  made  tenant 
bert  ihould  fufFer  the  faid  Nicholas  and  H.  Gifford  to  recover  tYit^^^P^'^ipf^ 
faid  manors  againft  him,  which  Ihould  be  to  the  ufe  of  the  faid  "^^^^^^^ 
Hu^h  Bury  for  life,  remainder  to  his  fon  in  tail,  with  divers  re-  fee.    This\«. 
mainders  over ;  which  recovery  was  accordingly  fufFered,  Howard  covcry  (to  the 
and  Brook  being  then  tenants  of  the  freehold  of  the  faid  manors,  «feof  thew^r- 
the  rcverfion  to  him  againft  whom  tlic  recovery  was  ;  afterwards •^rf^'^!*^'^!*- 
Haward  and  Brook  die,  Hugh  Bury  enters,  and  let  to  the  plain-  h  ^00^8^!!^ 
tiff,  &c.  Ai«r  byeftoppcL 

Two  points  were  moved,  Firft^  If  the  ufes  exprefled  in  the  in- 
denture of  bargain  and  fale  were  good  ?     Secondly^  If  the  recovery.  ^*^  '4»' 
fuffered  againft  him  in  the  reveriion  where  the  freehold  was  in  ^'  vvoaI*f  Om. 
aftranger,  ihall  bind  the  reverfioncr  and  his  heirs  ?  504. 

The  Court  held  clearly  as  to  the  firft  point,  that  the  limita-  PigotonRccoir, 
tion  to  the  ufes,  as  this  cafe  is,  was  good.     Secondly^  That  the  re-  3J-  »«^ 
covery  is  good  againft  him  in  the  reverfion  and  his  heirs :  and  they  ^^^^wm  ^ 
commanded  judgment  to  be  entered  accordingly  (a).  *^,^        ^ 

(a)  See  14.  Geo.  a.  c.  20.  ^^'  f  7©   C 

^  ^  Co.  36.  b. 

Anonymous.  Ck%%  %. 

'THE  cafe  was.  The  lord  granted  the  freehold  of  a  copyhold  A  rdeafe  by  a 
to  a  ftranger ;  the  copyholder  being  in  pofleflion  releafeth  to  ^^^^  ^^ 
the  grantee  all  his  right  in  the  land ;  the  queftion  was,  If  this  ^{^fr^jj* 
doth  cxtinguifli  the  copyhold  ?  'uantxtingujfli. 

Anderson,  C.  J.  held  it  did  ncJt,  and  faid,  it  was  adjudged  that  ment  of  tihe 
if  tenant  for  life  releafeth  to  him  in  the  reverfion,  this  is  void;  for  it  wpy- 
Wmot  inure  as  ^  rclcafb.  for  he  is  in  pofleiEon  \  nor  can  it  inure  Antc7.Hutt.J1. 

C  3  as  J<««4x. 
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ANojiTMouf.  s^s  a  funcndcr,  for  want  of  fit  words ;  fo  of  leffec  for  years,  Dyerp 

251.  and  it  is  fo  in  this  cafe. 
1'  Leon.  loz.        ^"^  Snagg,  fcrjeant,  faid,  he  knew  it  to  be  ruled  in  a  cafe  ot 
Cro.  jac.  169.  great  importance,  that  notwithftanding  the  words  will  not  amount 
I.  Lev.  145.      to  a  ifiirrender,  yet  the  confent  and  agreement  of  thp  Igffee,  whict^ 
J.  Bac  Ab.481.  is  proved  by  the  deed,  will  amount  to  a  fijrrend^r. 

a.  Bac.  Ab  451.       *•-••' 
Cilb.  Ten.  301. 

Ca8i  3.  Anonymous. 

Bail  are  dif-       A    ^AN  Condemned  in  debt  renders  himfelf  to  the  court,  and 
t^^^triitt  Pi-aveth  his  furcties  may  be  difcharged.     The  plaintiff  was 

principal  5  but  demanded,  tor  the  Court  faid  he  may  eic^  either  his  body,  or  to 
the  plain ciffmay  take  his  goods  in  execution  \   but  by  this  offer  the  fureties  were 

either  have  a    difcharged  (tf). 

fa.fa.  or  aj.fa. 

l.Crcmp  p.  70.    4.  Burr.  33Q.     4C9.  Comb  263.     a.  Term  Rep.  757. 

(a)  Sa^l  are  difcharged  if  tlie  defendant  becomet  a  fttr  pending  \he  aAioo.  Dougl.  45. 

'C^s*  4.         •  Sir  John  Souch's  Cafe. 

|Le  entry  for     TJE  madcalcafcforyearg,  rendering  rent,  and  a  re-entry  for  non 

nat^io'Tfuf^^         payment,  and  at  the  day  a  ftranger  came  to  defna^nd  the  rent. 

I>cacd*^ftranger,  ^^^  liffct  demanded  of  him  wl^it  authority  he  had  of  the  leflbr  to 

.  Without  w.  men  demand  it;  and  becaufe  he  was  a  cozening  fellow,  and  one  that 

^  f rthoiiry,  gcod.  was  notorioufly  infamous,  and  would  not  ftiew  any  authority,  the 

leflce  would  not  pav  the  rent ;  and  thereupon  the  Icffor  entered ; 

^joor^'         and  his  fen  try  adjudged  lawful,  for  a  cojninand  to  receive  rent  may 

li'co.  76.''       he  psrp^rqh. 

fe&K  J54.     Dyer,  xfta.    Cro.  Jac.  17S.    Owen,  18.    Dougl.  48 3. 


Cati  5.  Anoi^ymous, 

A  man  msy      A  UDITA  QJJERELA.    The  queftion  was,  if  the  contifor 
w  for  rctit    ^^  fhjii  be  a>mpelled  to  make  mention  of  all  the  : 
*?a!*!  ^*  *  xnents  of  the  conufee,  &c.     And  the  Court  doubted. 


tvow  for  rctit   ^^  f^^n  be  a>mpelled  to  make  mention  of  all  the  mean  affign- 

«r*.Aj!,  ^*  *  ^^^^  ^^^  ^^^  conufee,  &c.     And  the  Court  doubted. 

vTithout  rhtw-       Andersox,  C.  J.  faid,  that  in  the  time  of  LordDytr  the  cafe 


'in?  all  the  mean  was,  that  Icffcc  for  years  alfigned  ov<jr  his  term,  and  there  were 
fflignnrKnt*.  divcrs  iiwan  affignments.  In  debt  for  the  rent  he  ought  to  make 
Co.  Lit.  121.  a.  nicxition  of  all  the  mean  affignments ;  and  becaufe  die  plaintiff 
30 V  CQuid  not  do  it,  he  was  compelled  to  diftrain  and  avow  for  the 

f.  sid.i<j7.  rent,  for  he  cannot  fay  he  let  tlie  land  to  one  whofe  eftate  the  dc-r 
1.  saund.  ira.   fendant  hath  :  fo  it  is  in  wafte. 

Cro.  Car.  iro, 

s«  Salk.  562.      Dougl.  667.     3.  Term  Rep.  147. 

Caie  6.  Mere's  Cafe. 

Jvdpncntgtvcn  T\EBT.  The  plaintiff  declared,  that  the  defendant  had  bargained 
h  tiM  on  a  de.  -"^  with  him  to  give  him  for  the  pafturing  of  every  horfe  by  the 
t^^lhh*!!?  h  ^'^^^^^  two-pence,  and  of  every  ox  one  penny  half-pennv,and  Ihcweth 
1:*  i>':4imiff "de  ^^^^^  ^^  ^^^  paftiired  feventy  horfes  and  three  hundred  oxen  ;  et 
ciac^  for  more  i'^^o  aff'to  accrevit  to  demand,  he.  And  he  demanded  more  than  upon 
to  *}!  ffpy-f*-  his  own  Cievving  it  appeared  he  fhould  have,  for  the  number  of 
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the  horfes  and  oxen  did  not  amount  to  the  fum  of  which  he  had  Mo»r*iCASji. 
counted.    This  was  alledged  in  arreft  of  judgmicnt,  after  verdift  p  ^  - 
found  for  the  pJaintiff ;  and,  notwitbftanding,  judgment  was  given  s^;ide'con*ra 
for  the  plaintiflF.  Moor,  198. 

But  Fenner  faid,  that  in  Anjlow'%  Cafe^  who  brought  a  writ  of  Yciv.  5. 
annuity,  and  demanded  twenty  nobles ;  and  it  appeared  by  his  own  i-^^ch.  175. 
fliewing,  tliat  he  was  to  have  but  nineteen  nobles. — The  writ  was  5-  **^«  *'4* 
abated  by  award  of  the  Court.  ,^;  ^"^^  '*g;^ 

'  3.  Black.  Ccm.  154.    Cowp.  766.     DoiigL  377.    i.  Tenn  Rq>.  447.    a.  Term  Rep.  a9« 

Audley  againfi  "Suttrel.  Ca^i  ^. 

P  JECTIONE  FIRMuE.    The  defendant  challenged  the  array^  Animy  quaih- 
■■-'  becaufe  the  fherifF  was  coufin  to  the  plaintiff,  which  was  con-  ed  for  affinity, 
feflcd  ;  but  it  was  faid,  that  the  fherifF  is  as  near  of  kin  to  the  de-  Co-  Lit.  156.  a. 
fendant :  and  upon  this  it  was  demurred,  and  by  advice  the  array  ^^'  **3- 
was  quafhed. 

Anonymous.  CAta  i. 

r\EBT  againfi  an  executor,  who  pleaded  he  had  riens  in  fes  matms^  Goods  im- 
^^  but  certain  goods,  diflrained  and  impounded:  it  was  adjudged  poonded  arenot 
to  be  no  aflcti  to  charge  him.  *^** 

Co.  Lit.  47*    ft.  Bac.  Ahr.  4»7«     t.  WoqdCon.  139. 


C  4  EaftcT 


^t 
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Sir  Edmund  Anderfon,   Knt.  Chjef  Ju/Iice. 

Sir  William  Periam,  Knf. 

Thomas  Meade,  Efq. 

Eugh  Wyndham,  Efq, 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egerton,  Knt.    Solicitor  General, 


Juftices. 


ca»i  u  Chamberlaine's  Cafe. 

Repleader  A  VO WRY  for  rent,  and  made  title  to  it,  as  coufin  and  heir 

•warded.        \    /A      to  Robert  Chambnlaine^  that  is  to  fay,  fon  of  ^nw^,  daugh- 
^ougl.  196.747.  ^^^  ^^  Robert,  and  for  rent  arrcar  for  fixtcen  years  after 

the  de^th  of  j4nne  he  avowpd  :  an  J  becauft  he  made  title  to  it  im- 
mediately as  heir  of  Robert,  and  after  avoweth  for  rent  after  the 
death  of  Jnne^  which  cannot  be,  for  it  Ihall  be  intended  that  (he 
died  in  the  life  of  Robert,  and  iflue  being  joined  upori  another 
matter,  they  were  awarded  to  re-plead? 

Oah  ft.  Wharton  againji  Morley. 

O'-anttothe  /^OKE  fhcwcd  to  me  a  report,  whiqh  he  faid  he  had  from 
Kin?  good  V-i  ,£^fnund  Plowden,  of  a  judgment  in  the  exchequer,  7.  Eliz. 
'inroUed.  '^""^  between  the  faid  parties,  that  whereas  a  prebend  did  give  and  grant 

his  land  to  king  Edward  the  fixth,  and  this  deed  was  not  enroll- 
Dougiw  56.       cd,  yet  the  grant  was  good,  and  vefted  the  land  in  the  king,  by 

the  provlfo  in  the  end  ofi .  Edw,  6.  c.  14.  f.  42. ;  for  although  it  was  not 

good  at  commoalaw,  yet  the  ftatute  doth  make  it  good,  or  clfe  the 

ftatutc  were  in  vain. 

Case  3.  Scockbridge's  Cafe. 

'  If  a  copyhold  T^HE  cafe  was,  BaronTitxAfeme  co^yholdLtrs,  to  them  and  their 
•ftarc  be  cqn-  -I  heirs.  The  baron,  in  conCderation  of  money  paid  by  him  to 
fr-hoid"^^  *.  the  lord,  obtaineth  an  eftate  of  tlie  freehold  to  him  and  his  wife, 
Within  the*  pro-  ^'^^  ^^  ^^  hdis  of  their  bodies.  The  baron  dieth,  having  iflue. 
te:iicn  of  1 1  The  feme  enters,  and  fufFers  a  common  recovery,,  and  his  heir 
Hen.  7.  c.  20.  enters  by  the  ftatute  of  1 1.  Hen,  7.  c.  20.  {a):  and  agreed  the  entry 
An%e^  2.  ^y^s  lawful ;  for  the  copyhbid,  by  the  acceptance  of  the  new  eftate, 

303.     Hob.  176.     a.  Sid.  41.  73.    4.  Mod.  45.     2.  Bac.^br.93.  in  nocli.    x.  Salk.  185* 

(4)CoQ^rmed  by  32.  Hea.  8.  p.  34, 

Eafter 


as 
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26.  Eliz.     In  the  Common  Pleas^ 

$ir  Edmund  Anderfon,  Knt.  Chief  Juflice, 

Sir  William  Periam,  Knt.  "j 

Thomas  Meade,  Efq.  V     Jujlices, 

Hugh  Wyndham,  Efq.-  J 

^/r  John  Popham,  Knt*     Attorney  General. 

ISir  Thojuas  Egerton,  Knt,    Solicitor  General, 


Gibbon  againjl  Cordell.  Cah  1, 

EJECTIONE  FIRM-fi.  The  cafe,  upqn  fpccial  vardift,  was,  "o^  a  iiversr  m 
Heydon  was  fcifed  of  the  houfe  and  land  in  queftion,  ^'^^  ™|^^Jj3^ 
came  to  Cordell  to  borrow  20 1.  of  him,  and  for  affurance  j^  l^^^  ,g^ 
pf  the  money,  offered  him  the  houfe  and  land  in  queftion  ;  and  Moor,  144. 
thereupon  they  agreed,  and  went  to  the  houfe,  and  Heydon  called  i«6- 
flic  tenants   of  the  houfe,  who  were  tenants  at  will,  and  laid,  ^^^J^*,**** 
**  Sin,  I  have  fold  my  houfe  and  land  to  Cordell  for  twenty  pound,  l^   ^^ 
"  if  I  pay  him  not  the  money  at  fuch  a  day ;'  and  if  I  pay  him  the  ».  Term  R«p, 
"  money,  I  Ihall  have  the  land ;  and  if  I  pay  it  not,  then  I  clearly  739* 
**  bargam  and  fell  them  to  him  ;"  and  puts  Cordellinto  the  houfe, 
and  locks  the  doors,  and  delivereth  him  the  keys,  and  faid  to  the 
tenants,  •*  Take  him  for  your  ma/ier.'*  It  was  argued  by  Godfrey 
and  Snagg,  and  afterward  adjudged  it  was  a  good  livery,  and  an 
eftate  for  life,  at  the  leaft,  pailed :  but  if  a  fee  palled,  it  was  not 
^ueltioned,  becaufe  Cqrdell  was  alive. 

Dowfe's  Cafe,  ca%%  %. 

A  LEASE  was  made  to  J,  B.  and  C,  for  their  lives,  habendum  The  prmiftt  of 
^^  to  J.  for  life,  the  remainder  to  B.  for  life,  the  remainder  to  !i"/"?°T"^" 
C.  for  life.    It  was  adjudged  a  good  limitation,  and  they  Ihali  take  ^^JJ^  * 
according  to  the  habendum  \    for  in  the  premifes.  a  joint-6ftate  is  co.  Lit.  iSs.b. 
given  only  by  implication,  which  is  controlled  by  the  exprefs  li-  Poft.  S9. 
mitation  in  tlie  habendum, 

Fiflier  againjl  Banks.  Ca«  3. 

A  UDITA  QUERELA,  for  that  the  plaintiff  was  in  execution  An  mudita  fM- 

•*^  in  debt  upon  an  obligation,  and  alledgeth  it  was  made  for  ^*^  ^^^  "^^  ^** 

ufury-money,  contrary  to  13.  £11%.  c.  8.     An^  becaufe  it  did  ap-  h^^^^'^Sd! 

pear  to  tlie  Court,  that  he  was  condemned  upon  a  nihil  dicit  after  cd  before, 

he  had  made  an  attorney  and  appeared  ;  fo  that  he  might  have  Antc^  4. 

pleaded  this  plea  in  avoidance  bf  the  obligation,  and  then  did  not  »•  Ro*i.  Abr. 

plead  it.     The  audita  querela  was  difallowcd  by  the  whote  Court ;  ^^t^ 

for  an  audita  querela  doth  not  lie  after  judgment,   upon  a  thing  he  saik,  93.^* 

might  have  pleaded  before ;  but  when  he  is  condemned  by  default,  carth.  178. 

f  fmd  *•  ^"'-  *H3» 

1174. 

Cowp.  728. 
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rif mi       and  had  no  day  in  court  to  plead  it,  there  it  licth :  And  they  faid, 
-r^'V       upon  this  reafon  they  had  over-ruled  a  like  cale  this  term. 

Banks.  ^  ^ 

c^5,  ^.  Sir  William  More's  Cafe. 

An  0Jmimi/ira-  A  LEASE  is  iriode  for  years  upon  condition  that  die  leiiee,  his 
«*r  is  in  law  an  -Ta.  cxccutors,  or  ajfigns^  ihall  not  alien  without  aflent  of  the 
pfft*'6-  leflbr.     The  leflee  dicth  inteftate^  and  the  ordinary  grants  admini- 

Co.Ut.^2io.a.  ftration  to  J.  S.  who  affigneth  without  licence.    It  was  adjudged, 
1.  Wood'*        that  the  condition  was  broken,  for  he  is  an  ajji^me  in  law. 
Cjn.  280.   Dott^i.  184. 

^^,,  Lee  againft  Vincent. 

Eajter  Term,  26.  Elix,  Reil^ji, 

Ifadevifcbe  HTHE  cafc  was,  John  Lee  devifed  his  land  to  fVHUam  his  fon  in 
that  the  tefla-  tail,  and  if  he  depart  without  ilTue,  that  his  fons  in  law  ihall 

tort  font  in  fell  it  (having  then  five  fons  in  law)  and  dieth ;  and  after  one  of 
thT  land"  and*  his  fons  in  law  dicth,  then  fVilliam  dieth,  having  iflue  a  daughter, 
on3o*'them"die5**^^  ^f^^'^*''^  *^  ^^^8^^^^  ^^^*  ^^*®^^  ^^^^t  the  four  fons  in 
before  the  t.f.  law  tliat  furvive  fell  it.  The  queftion  was.  If  this  falc  were  good  ? 
tator,  a  faieby  — George  Wyat  argued  for  the  plaintiff,  and  Godfrey  for  tlie 
the  twofurvi-  defendant.  The  points  were  two.  Firft,  For  that  the  fon  died, 
Poft/L^wi.  ^^*v*"g  iff^c*  although  the  iffue  died  without  iffue,  if  the  fale  be 
S56.  good.     Secondly^  One  of  the  fons  in  law  was  dead,  and  being  an 

s.  c.  Dyer,  authority,  it  cannot  furvive.  But  it  was  adjudged  a  good  ikle,  be- 
176. 219.  caufe  he  named  them  not  by  their  proper  names.  Godfrey  faid, 
^  Lwa  aS^  *  ^^  ^^^  adjudged,  4.  Elix.  where  one  devifed  his  land  to  his  wife  for 
3.  Lcon.*io6.  ^^^^»  ^^^  remainder  to  his  fon  in  tail,  and  if  his  fon  dictfa  without 
I.  And.  145.  iifue,  that  his  executors  ihall  fell  the  land  by  the  advice  of  Jt.  and 
i.RoU.  Ah.318.  B.  and  J.  dieth  in  the  life  of  the  fon,  the  ude  after  the  death  of 
Moor,  147       J  is  j^Qj  gQ^j    jj^^  if  ^^  haj  aflented  in  his  life-time,  it  had  been 

Cro.  Car.  382.    ^^^  J  t>         * 

^     Case  6.  R^^  ^S^^^fi  Hartly. 

Writ  of  error  TT  was  held  by  all  the  Juftices,  that  a  writ  of  error  doth  not  lie 
does  not  lie  in  '*  in  the  common  pleas,  upon  an  erroneous  judgment  given  in 
c.  B.  upon     any  inferior  court  of  record.    And  this  was,  as  they  faid,  upon 

In&c^mu.  g'^*^**  ^'"^^'    f-  ^-  ^-  ^""'  20-  ^'  "•  8-  ■^*»-  -D^.  aso. 

1  RolI.Ab.745.    Mcor,  78.     i.Lcoo.  55.     j.  Leon.  159.     Dyer,  250.     And.  12.    Cart,  aas* 

^^»*  7-  Griffith  agaiifft  Morifoh. 

Words  aftion.  A  CTION  for  thefe  words,  "  Where  is  that  bankrupt  knave  f  where 
able.  x\  u  jj  that  pillory  knave ?*^   (innuendo  the  plaintiff)  and  averred 

f oa.  3T.  he  was  a  merchant;  and  the  words  were  adjudged  adionable. 

Cask  Mayor  a^ad  Burgeffes  oS  Windfor's  Cafe. 

A  flieriff  cannot  A  CAPIAS  AD  SATISFACIENDUM  was  awarded  to  theflieriff 
bti  fucd  for  the  rs.  ^f  2^1^^  ^Q  arrcft  %  5.  who  wa$  then  in  cuftody  of  the  Afayor 
fo^rwho*was'  ^"^  ^«^^#^  of  ff^irtdjor,  and  thereupon  the  flicriff  awarded  a  war- 
rcvcr  in  his  Tant  to  tlic  Mayw^  &c.  to  take  him,  arid  afterward  they  let  him 
cuflody.  efcape ;  and  it  was  held  clearly,  that  debt  upon  the  eicape  lieth 

agairift  them,  and  not  againft  the  iberiff',   8q  it  is  of  ;^  bailiff  of  ^ 
Port.  158  743.  franchifc.  ^^ov\^ 

pjc.  Shcr.  5C0.   Cowjp.  63.    t.  Term  I^^*  5*  24^« 


Eafter^crm,  ;i6.  Eliz.    In  B.  K.  97 

Efton  a^ainft  Wood.  CAtg  9. 

T  HE  cafe  was,  The  defendant  covenanted  by  indfenture  with  If  «  man  ^^mti 
the  plaintiff,  that  whereas  he  intended  to  marry  EHuLabeth  ^^*^  *>^«  ^'fe 
W«;<//,  a  widow,  that  he  would  pay  all  the  legacies  which  Ihe  **"  J"**"'  ■ 
by  her  laft  will  in  writing,   bearing  date  ill  May,   aoth  Elizabeth,  lUi'  of^?^?' 
Old  give  and  bequeath,  and  was  bound  by  obligation  to  perform  power  will  be 
the  covenants  in  the  indenture.    In  debt  ujpon  3ic  obligation,  the  %^^  •«  *n  ap^ 
defendant  pleaded,  that  after  the  making  of  the  will  and  the  obli-fr'**"'*  ^»»' 
ption,  he  intermarried  with  the  faid  Elizabeth  Smaiwell,  which  c*ib"fif ''* 
mam:^c  continued  till  her  death,  fo  the  will  and  devife  of  Eliza-  Cro/car.  V,?. 
Mb  was  void;  and  demanded  judgment,  &c.  And  it  was  adjudged,  376. 597. 
that  the  plaintiff  Ihall  recover;  tor  notwithftanding  it  was  not  a  ^*^^*  3'3- 
wiU  to  all  intents  and  purpofes,  yet  the  indenture  rcferrcth  to  that '"  I^^'  *"' 
which  did  bear  the  name  of  a  will ;  and  although  it  was  not  a  wiU  p^T  cii  'IT 
m  deed,  it  is  not  material.  1.  Mod.  ini 

I.  Burr.  431. 
u.  Mod.  iir      I.  Vcm.  044.  40S.    %,  Vern.  529.    Prcc.  Ch.  44.  S4.  455.  j.  Peer  Wmi.  8*.  144, 
1143.116.341.  364.  496.   I.  Peer  Wmi.  1x6.  ».  Stra.  S91.  im.  Eq.Caf.  Ab.  66.  171.    Ld.  Ray.exr. 
i^ufl.  7^^.     Cowp.  a6o.    A.  Term  JUp.  685.     a.  Brown  U  C.  377.  313. 

The  Bi(hop  of  Hereford's  Cafe.  Cai»  i©.^ 

QUARE  IMPEDIT.  The  cafe  was.  The  patron  prcfented  J.  A  dcrk  refufed 
S.  to  the  bilhop,  who  gave  noti(;e  to  the  patron  that  the  ^***' '"'"^*^*^*3^ 
ckrk  was  iiifufficicnt ;  and  thereupon  the  patron  prefentcd  ano-  w^T^^ia 
thcr  clerk,  and  the  bifliop  admits  the  firft  that  was  prefcDted  by  to  the  ftmc  Utt 
the  patron,  and  within  the  fix  months.  The  Court  held  clearly,  >««• 
ihat  the  bifhop  was  a  difturbcr ;  for  he  having  once  rcfufcd  him 
for  i^fiifficiengy,  cannot  afterwards  accept  him. 

Tanfield  againft  Finch.  '  Cah  n. 

INFORMATION  upon  the  1 3.  Eliz.  c.  8.  f.  5.  [a) ,  for  ufury.  It  u  ?•  noc  ufuiy 
*  was  held  by  all  the  Juftices,  upon  evidence  to  the  jury,  Finch  gave  ^""^h^fc  *^« 
to  Tanfielil  ^661.  for  an  annuity  of  120I.  during  twenty-three  years. {^^JJ^VJI^ 
This  is  clearly  no  ufury  when  there  was  no  communication  oefore  value,  althougii 
between  tliem,  to  have  any  confideration  for  the  loan  of  the  566I.  the  payment  u 
for  this  annuity  was  purchafed  bona  ^  without  any  corrupt  in-  fcc«red    by 
tent  or  bargain :  and  if  it  had  been  4QI.  fer  annum  for  forty  years,  J^^'jlfb^  ^^ 
for  lool.  it  had  been  no  ufury,  no  more  than  if  one  for  tool,  pur-  was  coioufabL 
chafe  lands  worth  40I.  per  annum,  and  to  elude  the 

Another  matter  was  in  this  cafe  That  after  the  grant  of  the  faid  <»atute. 
annuity  of  120I.  for  twenty-three  years  for  the  faid  566I.  in  hand  W  See  i a.  Ann. 
paid,  Tanfield,  for  the  alfu ranee  of  the  faid  annuity,  infeofFed  Finch  ..'co.^^io.  b. 
of  land  worth  lOol.  per  anmm  to  the  ufe  of  Tanfield  and  his  heirs,  2.  Lev.  s. 
upon  condition,  that  if  the  money  were  not  paid,  it  Ihould  be  to  3.  wiif.  393. 
the  ufe  of  Finch  in  fee.   And  all  the  Juftices  held  it  was  no  ufury;  *•  ^i.  R«p.86x. 
for  the  mortgage  was  only  for  the  aflurance  of  the  annuity.  ^°^P*  "*' 

Not  A,  In  Do^or  Goads  cafe,  Trin.  19,  Eliz.  in  the  exchequer  Jowp.  793. 

in  an  information  for  ufury,  Fopham  and  Plowden  held.  That 

if  a  man  giveth  lOol.  for  an  annuity  of  20I.  per  annum,  this  is  not 

ufury,  for  he  ihall  never  have  his  ftock  of  looi.  again.    But  Bell, 

^  Chief 


^  Eafter  Term,  25.  Eliz.    In  B.  R. 

TAwri£iD    Chief  Buron^  held  clearly,  if  two  men  fpeak  together,  and  one  of 
f^wcm!       them  defireth  the  other  to  lend  him  lool.  and  for  the  loan  of  it 
(«}Seei«.Ann.  h®  wj^^  give  him  above  io\.  per  annum  {a)\  and  for  an  evafion 
ft.  X.  c.  16.      out  of  the  ftatute,  they  invent  this  pradice,  that  he  fliall  grant  to 
the  other  30I.  per  annum y  out  of  his  land  for  ten  years ;  or  he  fliall 
make  a  leafe  for  one  hundred  years  to  him,  and  the  leilee  fliall  re- 
grant  it  to  him,  upon  condition  he  fliall  pay  30I.  yearly,  and  every 
year  during  the  ten  years  :    in  this  cafe,   the  firft  contract  being 
corrupt  in  fraud  of  the  ftatute,  this  is  ufury,  although  he  never 
hath  his  lOol.  again.     But  if  bona  fide  one  buyeth  an  annuity  of 
40I.  for  ten  years  for  lOol.  this  is  no  ufury,  it  the  firft  coQimuiu- 
cation  was  not  corrupt.    Ex  relatione  Edward.  Coke* 

Camx  uu  Thomas  Mantell  againji  Matthew  Mantel!* 

In  the  Exchequer  Chamber • 

£2^Sbn*^    T"HE  cafe  was  long  debated  'in  the  common  bench,. and  after- 
^^    ^      '  wards  brought  into  the  exchequer  chamber  by  Englifli  bill. 

Oliver  Wood  being  cejluy  que  vfe  in  fee  of  the  manors  oi  Milton  and 
Collingtree^  in  the  county  of  Northampton^  13.  Hen.  8.  by  his  laft 
will  devifed,  that  his  feoffees  after  his  death  fliould  ftand  feifed 
of  the  manors  to  the  ufe  of  Sir  Walter  Mantell  and  Margaret  his 
wife,  the  daughter  and  heir  apparent  of  the  faid  Oliver^  for  term 
of  their  lives ;  and  after^their  deceafe,  to  the  ufe  of  John  Mantell^ 
their  fon,  and  of  the  heirs  of  his  body;  and  for  w^ant  of  fuch  iflue, 
to  the  ufe  of  the  beirs-malcs  of  the  body  of  the  faid  Sir  Walter  and 
Margaret^  which  they  Ihall  afterwards  lawfully  have,  with  divers 
remainders  over.  Oliver  dieth  13.  Hen,  8.  and  afterwards  Sir 
Walter  and  Margaret  have  iffiie  Walter  and  Thomas.  Sir  Walter 
dieth  21.  Hen,  8.  Afterward  John  Mantell  dieth  without  iflue, 
Margaret  \i\^  mother  living;  and  afterward  the  UcA Walter^  the 
fecond  fon  of  Sir  Walter  and  Margaret  (having  ifliie  the  defendant 
Matthew)  was  attainted  of  high  trcafon,  and  executed  1.  Mariee^ 
The  9.  Eli%.  Dame  Margaret  Mantell  dieth,  having  no  other  iflue ; 
and  the  plaintiff  fuppofing  the  land  was  forfeited  by  the  attainder 
of  Walter  the  fon,  obtaineth  a  grant  of  the  fame  from  the  queen 
'  by  her  letters  patents,  and  fued  the  faid  Matthew  for  entering  and 
claiming  the  manors  as  to  him  defcended,  as  coufin  and  heir  of  the 
faid  Sir  Walter  and  Mar  gar  et^  that  is  to  fay,  fon  of  the  (ixd  Walter  ^ 
fon*  of  the  faid  Sir  Walter  and  Margaret.  And  upon  the  whole 
matter  difclofed,  it  was,  27th  May^  in  the  faid  term,  decreed  by 
the  Lord  Treafurer  and  all  the  Barons,  that  the  title  of  the  faid 
Matthew  was  good,  and  the  land  was  not  forfeited  by  the  attain- 
der of  Walter  yhc  being  executed  in  the  life  of  Margaret  y  who  only, 
as  long  as  ihe  lived,  was  tenant  in  tail ;  and  this  land  did  defcend 
Cp»  Lit.  s?»-a«  ^^  Matthew^  as  coufin  and  heir  of  tlie  body  of  Margaret ^kc^  Vide 
3.  Co,  J  p.  the  Lord  Lumlefs  cafe. 


Trinity 


Trinity  Term, 

a6.  Eliz.     In  the  Queen's  Bench. 

iS/rChriftopherWray,  Kui.  Chief  Jujiice, 

Sir  Thomas  Gawdy,  Knt. 

John  Clinch,  Efq.  i     Juftices» 


I  w 


Sir  John  Popham^  Knt^    Attorney  General. 
Sir  Thomas  Egerton,  Knt*    Solicitor  General. 


R 


Rice  Clampe  ag^inji  Edmund  Clampe.  Caii  i. 

EPLE  VIN.    The  defendant  avowed  for  damagc-fcafantin  To  an  arowiy 
the  land,  which  is  parcel  of  the  manor  of  C  ;  and  that  for  copyhold 
this  land  was  copyhold,  parcel  of  the  faid  manor,  and  of '*"^*  ^^r'*^!/* 
the  nature  of  borough  Englilh,  and  demifcd  to  John  Borentan  and  ^/.  \  repUca- 
Margaret  his  wife,  and  their  heirs,  by  copy  of  court  rolls  by  the  tion  that  ^.  and 
name  of  a  meff^  containing  twelve  acres  of  land  ;  and  thzt  John  B.  furrenderod 
Boreman  died,  and  Margaret  him  furvived,  and  took  to  hufband  ^^^  ^^^  ^  '^ 
John  Clampi.md  had  iffue,  the  plaintiff,  their  eldeft  fon,  and  the  T.'I^J^^^^*!?* 
avowant,  their  youngeft  fon ;  and  afterward  Margaret  died  feifed,  after  the  death 
and  the  land  descended  to  the  avowant,  as  youngeft  fon  and  heir,  of  the  raid  a. 
by  the  cuftom,  lie,  who  entered  and  took  the  cattle  damage -feafant.  «*><*  ^*  ">  **»^ 
The  plaintiff,  by  replication,  confeffea  the  grant  to  John  ^<?'*'«^«  J|ff "t^^btd  ^to 
and  Margaret^  and  ^TXjohn  Boreman  died,  zwA  Margaret  furvived,  jj^had  nothing, 
tf r.  and  took  to  hufband  the  faid  John  Clampe^  and  had  ilTue  the  and  it  leaves  a 
plaintiff  and  defendant ;  but  faid,  that  the  faid  John  Clampe'  and  particular  eftate 
Margaret  furrcndered  the  faid  land  per  nor^en  of  the  reverfion,  after  J."  jf^*  */"**,)*^ 
the  death  of  tlie  faid  J^hn  Clampe  and  Margaret y  to  the  ufe  of  the  have  b^  wa- 
plaintiff  and  his  heirs,  who  was  admitted  accordingly;  and  afterwards  verfcd. 
the  faid  Margaret  died,  and  John  Clampe  did  furvive  j  and  after-  Port.  %z^. 
Wards  the   wid   John  Clampe  died,  the  plaintiff  entered  absque  Hob.  i^u 
HOC  ;  that  the  faid  land  did  defcend  to  the  defendant,  as  puifne  ^"'-  J^*^«  37€* 
fon,  He.     And  upon  this  replication,  it  was  demurred  in  law. —  ^'  ^"'  *^ 
Coke,  for  the  avowant,  prayed  judgment.  Ftrji^  For  the  matter  in  roU.  Rep.  io> 
law,  the  plaintiff's  ple^  is  not  fufhcient ;  for  he  pleaded  a  furren-  Godb.  264. 
der  of  the  land  by  the  name  of  a  reverfioq,  after  the  death  of  the  4-  L««>n-  8. 
haron  and  feme ;  and  by  that  pretence,  tliere  fhali  be  a  particular  ^^^y^^b  ^J\ 
eftate  left  m  ihi^feme  and  alfo  m  the  baron ;  whereas  tlic  baron  had  q-^  ^^ 
nothing  before,  which  cannot  be ;  for  the  furrender  is  void.     For  a6o. 
when  one  is  feifed  in  fee,  he  cannot  by  any  matter  in  fan  give 
away  the  inheritance  after  his  death,  and  fo  leave  a  particular  eftate 
in  himfelf ;  but  peradventure  it  may  be  done  by  matter  of  record ; . 
and  of  that  opinion  was  the  Court,  38.  Hen.  6.    8.  Hen.  7.  and 
it  is  abfurd,  that  by  a  mere  grant  the  baron  fhould  have  an  eftate  "'       '^*** 
for  life,  who  had  nothing  before.     Secondly ^  He  faid  there  was  an 
•RttTcat  jEuilt  in  the  pleading ;  for  the  avowant  pleads,  that  Mar- 
garet 
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Clamt«     ^aret  died  feifcd,  and  the  land  defcendcd  to  him  ;  and  the  pl^ntitf 

a^ainft       ^^  jjjg  replication  travcrfcd  the  defccnt,  and  not  the  dying  fcifed. 

LUMPE.      j^^  ^^^^  g^  ^^^  ^^^     ^^j  ^j^^  avowant  had  judgment  at  the  end  of 

P^^  g_  the  term. — Not  a,  It  was  moved,  that  the  twelve  acres  could  not 

pafs  by  the  name  of  a  mefe  j  but  the  Court  gave  no  regard  to  it. 

casi  %.  Herring  againjl  Blacklow. 

Eafter  Term,  26.  £//«.  RoUj^i. 

If  the  defendant  Tl  EPLEVIN.    The  defendant  avows  taking  th6  cattle  damage- 

ailcdget  /*!>«,    IV  fcafant  in  a  certain  parcel  of  land,  parcel  of  the  manor  of  S* 

Sni^t  l"kfgc  a  *"^  fheWeth  that  Dame  Frances  Jerningham  and  Henry  yet^ngham 

prior/*»>wifh-  Were  feifed  oL  the  fame  manor  in  fee,  and  let  the  land  in  which« 

out  travcrfmg    i^c.  to  him  for  one-and-twcHty  years,  and  fo  avowed  the  takingf 

the  feifin  of  the  {^^.     The  plaintifF,  in  bar  to  the  avowry  faitli,  that  long  time 

dtfaadanc.        before  the  laid  Frances  and  Henry  were  feiled  of  the  fame  manor, 

king  Henry  the  eighth  was  thereof  feifed  in  fee,   and  that  tliis  land 

was  demifed  and  demi&ble  by  copy  of  court  roll,  i^c.     and  that 

king  Henry   the  eighth  did  denjile  this  land  to  the  plaintifF  by 

1.  Leon.  78.     copy  of  court  roll  in  fee  ;  which  matter  he  was  ready  to  aver,  tfSe. 

Lnt.  I343,        And  upon  this  it  was  demurred. — Godfrey  alledged  the  caufe  of 

the  demurrer,  for  that  the  plaintifF  in  his  replication  faid,  that 

king  Henry  the  eighth  was  feifed,  tic.  and  demifed  to  him,  life. 

and  doth  not  traverfc  the  feifin  in  fee  in  Frances  Jerningham  and 

5.  Com.  Dig.    Henry  Jerningham  :  and  it  may  be  they  came  to  the  lana  by  good 

112.  title  01  pulfne  tempSf  as  the  land  might  be  forfeited  into  the  king's 

5.  Bac.  Ab.      hands,  fafr.     And  in  Carew's  cafe^  5.  Hen.  7.  one  pleaded  in  bar  a 

***'  feoffment  of  J.  5.  and  gave  colour  to  the  plaintiff;  the  plaintiff 

replieth,  that  long  time  before  J.  5.  infeofred  the  defendant,  hd 

infcoffed  him  ;  fo  he  was  feifed  until  difleifed  by  the  defendant. 

This  is  ruled  no  good  plea,  without  a  traverfeor  confefEon  ho^J. 

Co.  Lit.  303.  a,  5.  came  to  the  land  afterward.-*-CoKt  contra  :  The  replication  ii 

jof.  good  enough  ;  for  he  hath  by  nient  dedire  confcfTed,  that  Frances 

and  Henry  were  feifed ;  and  he  had  a  good  title  by  the  copy,  before 

their  title :  and  fuch  a  confeiSon  by  nlent  dedire  is  good,  ^.Edw,  ^t 

Replication  accordingly. — But  the  Juflkres  faid,  that  in  the  time 

of  Edward  the  third  the  Judges  had  no  great  regard  to  pleading. 

Wray,    C.  J.   faid,  that  fince  that  book  the  law  hath  been 

taken  othcrwife  ;  and  there  is  no  qu^ftion,  but  w^hcre  the  defen- 

Poft.  27S.  359.  dantdoth  alledge  feifin  in  one  from  whom  he  claimeth,  the  plaintiff 

384.651.754.  cannot  alledge  feifin  in  another  from  whom  he  claimeth,  before 

the  feifin  of,  iic.  without  traverfing,  confeffing,  or  avoiding  the 

feifin  alledged  by  the  defendant ;  and  judgment  was  ^mmandcd 

to  be  entered  for  the  avowant. 

Case  3.  Morton's  Cafc, 

judgrtent  reco-  'T'RESPASS  a^infl  Aforton  for  entering  into  hii  houfe,  and  tak- 
Tcrcd  againft  ■*■  ing  away  his  goods.  The  defendant  pleadeth  the  trefoafs  was 
Snf  in'tt"*"^  *u  ^^^  ^y  ^^^^  ^^^  y'  ^'  ^^^  ^^^  plaintiff  had  brought  trefpafs  againil 
a  g<^"pleTi"  7'  ^'  ^^^  recovered  againft  him,  and  had  execution,  and  is  fatif- 
bar  10  trefpafs.  Sed,  and  demands  judgment  if  he  might  impeach  him,  £sV.  And 
upon  this  it  was  demurred. — Plowden  moved,  that  this  was  a 
lih^t  ?^^  ^^^  ^  ^^  when  a  trefpafs  is  done  by  two,  this  is  joint,  and  it 
Dyer*  '3^  ^  ^^^  fcvcral :  fb  that  if  tl^e  party  be  fatisfied  by  one,  this  is  a  d\U 
i.TtfmlUp.  charge  againft  th«*ottxer>  and  the  trefpafs  is  fo  joint,  that  if  the 
6^0.  ''       .  plaintiff 
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plaintiff  doth  confefs  diat  the  defendant  and  another  did  the  tref-    Moitok's 
pals,  the  writifaall  abate;  for  it  oughr  to  be  brought agai nil  both.       ^^"• 
i.  Hm.   5.  fL   9,     2.  Hen.  7.  pL  i6.    Fe/ier*s  cajfi^  21.  EJw.  4. 
22.  EJw.  4.    In  2.  Rich,  3.  a  difference  is  taken  between  a  trefpafs 
by  two,  and  a  felony  bv  two  :  for  a  felony  by  two,  is  always  fe- 
Tcral ;  and  a  pardon  of  one,  is  no  difcharge  of  the  other. 

Wray,  C  J.  conceived  it  reafonable,  that  the  execution  and  a.  Hawk,  547. 
fatis&ftion  by  one  ihould  difcharee  the  other. — Gawdy  centra: 
For  the  trefpafe'is  always  in  itfelf  fcveral ;  and  when  the  plaintiff 
liath  recovered  againft  one,  and  is  fatisfied  for  the  damages  he  has 
done  to  him,  this  is  nothing  to  the  trefpafs  done  by  the  other  : 
but  a  releafe  to  one  is  available  to  the  other ;  for  by  the  releafc  he  ^^  ^^ 
acknowledges  himfelf  fatisfied. — Clench.  If  one  command  three  Lu.s«a.  37*. 
to  do  a  trefpafs,  and  they  do  it,  and  a  recovery  is  had  againft  him, 
and  he  being  in  execution  doth  fatisfy  the  plamtiff,  this  is  a  good 
difcharge  of  the  others ;  for  the  commander  was  the  principal 
trefpafler,  and   the   others   did   it  but  as   his    fervants ;   which 
Gawdy  feemed  to  agree,  et  adjournatur. 

Finner*s  Cafe.  casi  4. 

IJE  was  indifted,  that  being  coroner  of  i»rf/Mi;  only,  ccplt  ;»- Coroner's  inqui- 
^^  qu'tjitionem  fuper  vlfum  exports  infra  metas  et  hundrelias  comitat'  "1^"^"  "J^'^^ji^^* 
Hereford,  And  becaufe  it  was  not  alledged  where  the  inquifition  was  juro^rs^n^nlw^ 
taken,  nor  by  what  perfons,  nor  their  names,  nor  that  they  v/ere  and  u.at  ri.cy 
fworn,  the  inquifition  was  held  to  be  void,  and  the  party  difcharged.  were  fwom. 

X.  Hawk.  p.  C.  77.    Fitz.  Cor.  107.      S.  P.  C.  51, 

Anonymous.  Casf  5. 

T.  S.  was  indifted  for  entering  upon  a  copyholder  with  force^  ^^!}^^^^'°"  ^ 
J  againft  the  8.  Hen.  6.  c.  9.     The  force  was  removed,  and  he  ^^dbte  emiy. 
was  reftorcd  to  the  pofleffion  by  the  juftices  of  the  peace;  and  (h^u  be  prefer- 
afterwards  this  indiftment  was  removed  into  the  queen's  bench  red  to  an  inrer- 
^J  certiorari.     The  party  traverfed  it,  and  it  was  found  for  him  ;  "wJincpoflef- 
but  in  the  mean  time  a  ftrangcr  recovered  the  land  by  a  claim  in  |JJ*"'J^|^J"^ 
nature  of  a  writ  of  droit  chfe^  in  the  court  of  the  lord  of  thej^ou^f '^' 
roanor,   and  was  put  in  pofleffion.     The  qucftion  was.    If  the 
party  for  whom  the  traverfe  of  the  indiflincnt  was  found  fhall  be  Savil.  6S,  141. 
fcftorcd  to  his  poffeffion,  againft  him  that  had  recovered  in  tRe  Jj-^-^-  "4«>- 
lord's  court  ?     And  it  was  adjudged,  that  he  fhall  be  reftored,  for  yl^^^^^^' 
othcrwife  he  Ihall  not  have  tlie  cffcft  of  his  fuit ;  and  this  Court  cro.  jac.'i4S. 
fliall  take  no  regard  of  the  recovery  in  the  lord's  court, ' de  puifne 
^ps,  of  which  they  have  no  matter  of  record  before  tliem. 

Smith's  Cafe.  ^^»  «• 

A  CTION  FOR  WORDS.    For  that  whereas  R.  Smith  was  at-  Words  of  un. 
^  tainted  of  felony,  and  fhewed  that  the  defendant  faid, ''  You,"  ^^"^^/"^^^ 
"mejido  the  flaintijff]  "  have  done  as  ill,  and  worfc ;  and  it  will^j^j^"^  ^  '°* 
"  coftyou  as  much  to  be  quit  as  it  coft  him." — -Gawdy  faid,  the  ^        ^^^ 
action  lieth  not,  for  the  words  are  uncertain  ;  for  it  may  be  when         *    ' 
he  faid,  *«  you  have  done  as  ill,  or  worfe,"  he  intended  he  had 
^one  feme  great  offence  before  God  ;  and  for  uncertain  words,  an 
aSion  lieth  not.     But  the  other  Juftices  doubted,   et  adjournatur. 
•^And  in  this  term,  Rhodes,  ferjeant^  moved  if  thefe  words, 
'*  Thou  art  a  knave,  and  a  pillory  knave,"  arc  aSionabk ;  and  g'^^^/jj^^'j^, 
4ft  Cottrt  conceived  they  were  not  {a) .  ^^^,  x.'cowua! 


pt  l^rinity  Term,  26.  Eliz.    in  6.  IL, 

CA«i  7»  Wcncoxnb's  Cafe. 

GoAir^anciiig.  A  maketh  a  feoffment  to  £.  of  lands^  and  it  was  covenanted 
•^^*  by  indenture  betvireen  them,*  that  if  A:  doth  pay  to  B.  at  the 
fcaft  of  5/.  John  Baptift  fortv-fcven  pounds^  that  the  feoffment 
ihall  be  to  the  ufe  of  J.  and  hi^  heir$;  and  if  he  faileth  of  payment, 
and  B.  doth  not  pay  twenty  pounds  at  AdtchaetmAs^  that  dien  alfo 
the  feoffment  fhall  .tc  to  the  ufe  of  J.  and  his  heirs,  and  covenanted 
to  make  further  affurance.  Afterwards  both  ^.  and  A  fail  of  pay- 
ment at  the  dap;  And  in  Hilary  Term  next  following  both  the 
feafts,  a  fine  is  levied  to  the  feoffee^  and  no  ufe  expr^ilU:  All  this 
was  found  by  fpecial  verdi£l,  and  that  the  fine  was  only  to  the  ufes 
of  the  indenture.  The  queftion  wasi  Whether  the  conufec  of  the 
fine,  or  the  heirs  of  the  feoffor,-  >«r6uld  have  the  land  ?  And  it  was 
adjudged  for  the  heir  of  (he  feoffor; 

CAit  8.  Sir  John  Peter  agatnji  Itnoil. 

Trefpaifsinaybe  npRESl^ASS,  for  taking  an  ox.  May  the  firft,  and  felling  it, 
hid  it  any  day  X  and  converting  the  money  to  his  own  ufe.  Upon  not  guilty 
mittcd  "  ^^'  pleaded,  the  jury  found  that  the  plaintiff  fei zed  the  ox  as  a  heriot- 

5.  Mod*  186.  lervice,  long  time  before  the  trefpafs  ;  and  afterward,  and  before 
Strange,  1095.  the  trefpafs  fuppofed,  the  defendant  as  executor  of  J.  S*  (whofe 
Ld.  Ray.  240.  the  OX  was)  took  it,  and  fold  it,  &c.  and  aS  to  that,  it  wis  found 
Ctowp^^^  828  ^^^^  *^^  trefpafs  was  done  before  the  day  which  the  plaintiff  fup- 
cowp.454.  2  -p^j-gj — ^The  Court  held  it  not  material,  for  being  once  St  trefpafs,  it  is 

Hcriot  fervicc  always  a  trefpafs. — ^To  the  other  matter,  vizi  Whether  the  lord 
may  be  feizcd  may  feize  a  heriot-fervice  ?  Wr ay,  C.  J.  faid  he  might,  for  this 
forjordiftraincd.  jg  ^  fervice  which  lieth  not  in  remler^  but  in  prender ;  and  the  lord 
Br^HCT.6.  ^^  ^^  ^^^^  *^  ^^  htsi&y  ^nd  it  is  at  his  eleSion  which  he  will 
C0.Lit.83. 162.  take  for  thebeft;  and  it  is  inconvenient  to  ptit  him  to  diftraiui 
Cn>.  Car.  260.  when  he  may  feize  \  and  faid  it  hath  been  fo  adjudged^ 

Case  9,  Harris'  Cafe. 

Indiamcnt  TTE  was  indiaed  upon  the  8.  Hen.  6.  c.  9.  The  mdiflbicnt 
Jwn^otaddi-  ^^^  removed  by  certiorari-,  and  bccaufe  the"  indiftment  was, 

tion.  °  *  *"  that  he  made  entry  with  force,  and  doth  not  alledge  of  what  vill 
Port.  148.  Cro.  or  county  the  party  was,  the  indictment  Was  abated ;  for  pto- 
Jac.  cjx.         cefs  of  outlawry  lieth  upon  it. 

a.  Hawk.  32S. 

Ca$i  io.  Hill's  Cafe. 

Pleading.  1?  JECTIONE  FIRM^.  And  declared  of  a  leafe  made  to  him  by 
•*^  7.  S.  The  defendant  conveycth  to  himfelf  a  title  by  leafe,  before 
that  leafe  5  and  it  was  held  no  plea,for  it  mounts  but  to  a  general  iff^c* 

Case  ii.  Anonymous, 

The  return  of  T7RR0R  Upon  a  judgment  given  againft  the  father.  The  de- 
"nofuchviu-  Hi  fendant  aUcdged,  that  the  plaintiff  had  an  elder  brother  in 

muft^b^a{com.  ^  ^^^  ^}  ^^^^  *  Pl^^«»  ^'^-  '^^  ^'  in  the  county  of  Staforl 
pjtoicdbyapancl  Upon  this  they  were  at  iffpe.  The  venire  facias  was  of  vieitutf 
fr6m  the  hdjf  of  de  M.  and  the  Iheriff  returned  there  was  no  fuch  vill.  The  court 
tktamnty.  jjeld  clearly  it  was  no  good  return,  for  he  ought  to  make  the  pan- 
Poft.  aox.  266.  nel  decorpore  conAtatus.  37.  Hen.  6.  pi.  x'l.  Accord,  (a). 

6.  Co.  14.    .  ^^j  ^^^  ^y  ^  jjpj  ^    ^^   g   jg    .^    ^  ^^^^  the  My  of  tb*  county  In  which  tht 

dvil  fulca,  and  24.  Geo.  2.  c.  18.  in  penal    action  is  triable.    Seei^fr,  Hariraw'*'^^' 
aaioBs,  every  vinirtfaaas  (baU  bo  award*    Co.  tit.  125.  a» 
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Grave  againjl  Grave.  c^"  »*• 

PER  CURIAM,  abfente  Wray,  chief  jujiice.  If  an  infant  brings  An  inftnt  Aall 
^  trcfpafs  by  guardian,  and  afterwards  he  was  nonfuit,  he  Ihall  J^^^^J^,' ^ig. 
fender  no  cofts.  '  ^^^^     '      * 

I.  Bac.  Ab.  517.     I.  Stn.  708.     1.  Strange,  1117.     Sed  vide  i.Earnes,  105.  and  Saycr'sCofls,  93. 

Long's  Cafe.  case  13. 

A  NISI  PRIUS  was  grantcfl  after  iffue,  and  afterward  ^fuperfe-  ^J^^^*"'-^ 
deas  was  awarded  ;  and,  notwithftanding,  the  party  proceeds  ^J^J^^' ?^*^"^^^^^ 
with  the  nifi prius^  the  Juftices  not  knowing  of  th^  J uperfedeas^  and  wi:h  a  caution  * 
the  iflue  was  tried  for  the  defendant ;  and  now  this  term  the  plain-  not  toimpanncl 
tiff  prayeth  a  new  mji  prius^  and  upon  the  fame  vemre  facias  that  *"y  ^f  «'^«  **^''* 
the  former  w^s,  for  the  trial  upon  the  firft  was  void,  and  coram  mn  ^^  ^"'^^' 
judice^  for  the  Juftices  had  not  power  to  proceed  by  reafon  of  the  c^,  jjc.  4^, 
fuperfcdeas.     And  a  mfiprius  de  novo  was  granted  ;  but  die  Juftices  \ 

faid,  that  the  plaintiff  is  to  take  good  heed,  that  he  hatli  none  of 
the  principal  pannel  which  palTed  in  the  iirft  trial,  for  it  is  a  prin- 
cipal challenge  that  he  was  in  ilie  firft  trial. 

Anonymous.  Cah  14. 

pERIAM,  Jufiice^  faid,  be  had  feen  a  precedent  in  the  time  of  KmafidmmMtYit% 
■*•  king  i/n«ry  the  eighth,  that  where  a  citizen  of  London  fued  to  rcftore  a  citl- 
another  citizen  in  the  common  bench,  and  tlie  mayor  and  alder-  ""  **^  ^y!^  f" 
men  of  London  would  have  him  put  the  matter  to  compromife,  {^(n^z  citxi^l 
which  he  rcfafed;  whereupon  they  did  disfranchife  him,  and  he  ,1.  Co.  98.a/ 
Ihewed  tliis  matter  to  the  Court ;  and  thereupon  tliey  dircfted  their  3.  c.  Dig.  409. 
writ  to  the  mayor,  i^c.  to  reftore  him  to  his  fianchife,  they  affefled  ^""''  5i7»  7a3* 
a  fine  of  an  hundred  marks  upon  every  of  them  that  were  parties  ^^^P-  378' 
to  the  disfranchifement,  which  they  payed,  as  appearetli  by  the  i.t^Kc^.^-^, 
record,  and  the  citizen  was  reilored  to  his  franchilc.  a.  T.  Rep.  177, 

Anonym  xis.  ^^"  's* 

^^OTA.    The  laft  dav  of  this  term  a  precedent  was  (hewn  to  the  in  audita  fuenU 
^^   Court,  which  wzsAftcb,  5.  Hen.  5.  roil^S^.   An  audita  querela  was  thf^ccord  muft 
brought  in  this  court;  and  becaufe  the  record  was  not  brought  into  court^"^  ^  "^^^ 
court,  fo  astheparty  might  have  execution  if  the  matterwas  found  for 
him,  forthis  caufe  the  judgment  w^as,  that  querens  nihil  capiat  per  breve.. 

Sym's  Cafe.  ^  c^"  16. 

"VrOTAr  It  was  held  by  the  Juftices,  that  if  two  joint -tenants  be  A  grant  of  par- 
•"■^   of  a  term,  and  the  one  grants  parcel  of  the  term  to  a  ftranger,  eel  by  one ioint- 
by  this  the  jointure  of  all  is  fevered. — Yet  M anwood  agreed,  that  l^bot*notif a 
it  a  nian  be  poflefled  of  a  term  in  the  right  of  his  wife,  and  grants  hufl/and  grant 
parcel  of  it  to  another,  that,  after  the  death  of  the  baron^  the  feme  part  of  a  term 
ftiall  have  the  refidue  of  the  tern:  that  was  not  granted,  and  it  *»e  has  in  right 
Ihall  be  only  an  alteration  of  what  was  granted.  ^  ^*  ^*^^- 

Poft.  279.    Co.  Lit.  46.  b.     Moor,   522.     I.  Vtltt.  39€«    3.  Atk.  20.      i.  Salk.  158. 

Maiden's  Cafe. 
J^OTA.     If  one  faitli  to  me,  "  You  fliall  have  a  leafc  of  my     *-'''"  ''^' 
'**^  "  lands  in  D.  for  twenty-one  years,  paying  therefor  ten  ftiil-  By  what  wordt 
"  lings  ^fl/i«a«;  make  a  leafc  in  writing,  and  I  will  feal  iti'^^ay'be^nSTdc. 
this  was  agreed  to  be  a  good  Icafe  hyparoi^  although  no  writing  port.  486. 
be  made  of  it,  for  the  intent  of  the  leffor  is  fufficieatly  expreffed,  Moor,  8.  861. 
and  the  makijig  of  it  in  writing  is  but  for  further  affurance  (a).  ^^*  ^'l*  *^^^- 
Ex  relati,n^  LEViis.  ^  ^tkIVI 

(«)  By  »9.  Car..!,  c.  3.  leaflsi  of  lands  wife  they  will  operate  only  as  leafes  at  will,  ^.b.'a.i  19.421. 
muft  be  in  writing,  and  0gned  by  the  except  icfifck  not  cxcctding  three  years.  .  Cowp  4.71.  * 
fMtietonhciragenu  duly  authorifed;  other-  .  T  Rro  TAt. 


^^  Michaelmas  Term, 

26.  and  27.  Eliz.      In  the  Queen's  Bench. 

5/r  Chriftopher  Wray,  Knf.  Chief  Jufiice. 

Sir  Thomas  Gawdy,  Knt.  -j 

John  Clench,  Efq.  [  JuJOces. 

Robert  Schute,  Efq.  J 

Sr  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egerten,  Knt.     Solicitor  Genera/. 

Casi  I.  Anthony  Mildmay  and  Grace  his  Wife  a^ainft  Standifli. 
A  provifo  in  «  ACTION  SUR  LE  CASE.  The  plaintiffs  declared  that 
dctd  of  fettle-  A\  thcy  wcrc  feifed  of  the  manor  of  Sacoke^  and  had  fpcech 
mcntauthori-  ^  ^  with  L  S.  concerning  the  making  of  a  Icafc  to  him  for 
fmgthacove-  |^rgnty-onc  ycars,  for  which  he  was  to  give  100 1.  for  a  fine: 
r!!rp«r7onbe  that  the  defendant  knov/ing  of  it,  laid  to  /.  5.  "  That  one  Jo. 
fettled  cftatc  for  "  Talbot  and  Oliffe  his  wife  had  a  icafc  of  it,  not  expired,  for  one 
lives  or  years,  "  thoufand  years ;"  and  thefe  words  were  fpoken  by  the  defendant, 
WiJi  not  enable  ^^  ^^  intent  to  take  from  the  plaintiff  the  fine  agreed  upon ;  and 
uill^forbk  "  *at  by  reafon  of  thefe  words  /.  S.  would  not  accept  of  the  Icafe, 
Icafe,  in  prefer-  — The  defendant  pleads  in  bar,  that  Sir  Henry  Sherrington  was 
ence  of  one  of  feifed  of  the  land  in  fee,  and  by  indenture  covenanted  with,  &c.  Fide 
his  children.  j  ^o,  1 75.  and  Cote's  Entries  JO.  the  whole  pleading  of  the  cafe  {a). 
«*^C  M^r  — ^^  ^^^  argued P^/r.  26.  Eliz.  t)y  Fenner  ^ndQAyfDY^/erjeants^ 
144. 371!°^'  for  the  plaintiff,  arid  by  Walmsley  and  Puckering,  ferjeants^ 
s.c.  i.Co.r7$.for  the  defcndnnts  ;  and  afterwards,  Trin.  26.  Eliz.  Gawdy  pray- 
5.c.jcnk.Ccai.  ^j  judgment  for  the  plaintiff. — Anderson,  C.  J.  faid,  they  were 
i*^\  all  agreed  that  judgment  (hall  be  given  for  the  plaintiff;  and  fliew- 

i%h^cJ!^$u  ^  briefly  that  the  caufe  of  their  judgment  was,  that  this  is  an  un- 
^^4. 146.'  rcafonabjie  leafc,  and  not  warranted  by  the  provi/o;  and  it  was 
S.Ch.Caf.  91.  adjudged  accordingly. — Ahcivfzrds  ATicb.  26.  (^  2T .  Eliz.  a  writ 
Powcl  on  Pow-  Qf  error  was  brought  in  the  queen's  bench,  and  after  argument  by 
c^!<(i«6<i.  *^  «?ounfeI,  Wray,  C.  J.  faid,  that  tliey  were  agreed  to  affirm 
^srr'Z  '  ^^^  judgment ;  and  that  the  reafons  that  moved  them  were  princi- 
ii.  Term  Rep.  pally  three. — ^Fii*ft,  By  the  indenture  there  are  equality  of  eflatcs 
441. 380.  781,  j^  |.]|e  land,  and  equal  parts  conveyed  to  the  three  daugnters,  with 
?°Brown  c*c  *  prpvifo  by  his  will  in  writing,  to  limit  any  part  for  payment  of 

CJk  450*  (o)  SirHtnryShirrirf^toiiwitkxfed  anoon^  **  limit  any  part  of  the  faid  lands,  for  any 

other  eflatet,  of  1  he  manor  in  qtieftion  in  **  life,  lives,  or  jv«r/,  for  the  payment  of 

fee,  an<i  had  i/Tue  three  daughters  t  Gract^  *<  his  debts,  performing  of  his  kgacies, 

married  to^tubemyMiUmmri  Oiifft^  manied  **  preferment  of  his  fcrvants,  or  any  other 

to  John  Talhpt  j  and   Urfula^  married   to  *'  rtafmaili  conHderations  as  to  him  (hall 

TUmat  Snd/tr,     Sir  tj^nry  covenanted  pr%  **  bt  thought  good.^*   Vrftilm  died  without 

patemoamore  n  metiert  manuttHtiont  of  his  iflue,whereby  her  portion  Came  to  ^rtfrf  and 

faid  dacghters,  to  iland  feifed  of  his  e/Htcs  OUfft,     Sir  IJnty  by  his  will,  for  the  ad- 

to  the  ufe  of  himfelf  for  life,  the  remainder  vancement  of  his  daughter  Oli^t  and  itr 

to  his  three  daughters  fevcrally  in  tail }  the  bmjhmmd^  limited  a  great  part  of  Grmct't 

m^trAoa  to  hi&  own  right  heirs  in  fee;  and  poition  of  his  eftates^  including  tlie  manor, 

it  any  of  his  faid  three  daughters  ihoold  die  to  Olifft  and  htr  hufifafut^  in  uU  malc^  for 

without  iflbe,  then  her  portion  to  be  by  1000  years,  without  the  refenration  of  any 

moieties    to    the   furvivors  :    paoviDko  rent.   And  whether  this /iwi/tfliM  was  goiMl 

ALWAYS,  **  That  it  /hall  be  lawful  for  the  in  law,  by  force  of  the  promifif  was  the 

«•  faid  Sir  Uenry^  by  his  will  in  writing,  to  q^ieflioa,    Moofy  144*     i.Co.  175* 
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his  debts  and  legaci^,  preferment  of  his  fervants,  or  other  reafon-    Mil»mat 

Able  coniideradons  is  to  him  Ihall  ieem  good  ;  and  this  demife  for       ^f^"!fi 

a  thoufand  years  w  not  reafonable ;  for  the  intent  of  the  indenture    *'^^'*»'""' 

was  the  advancement  of  his  bloody  &c.  and  for  the  advancement 

of  Graci  and  Oliffi  his  daughters.  And  this  leafe  for  one  thoufand 

years  can  be  no  advancemeat  to  the  blood  of  Sir  Htnry  Sherrington^ 

for  it  (hall  go  to  the  hufband  of  Oliffe  if  he  furvive  ;  and  if  he 

doth  not,  it  (hall  go  to  the  executor,  &c.  of  Oiiffe  after  her  death, 

and  by  no  poffibility  can  this  chattel  go  to  the  heirs  or  blood  of 

Sir  H.  Sberrington^  but  ihall  go  to  ftrangers  (i). — Secondly,  Grace^  (4)  Moor,  145. 

the  wife  of  the  plaintiflF,  is  to  have  a  thira  part,  by  the  firft  part  Cro.  Car.  rSt. 

of  the  indenture ;  and  by  this  Icafe  all  her  intercft  in  effeft  is  taken  *•  *-«»"  M*- 

away,  which  is  againft  the  intent  of  the  indenture;  and  the  con-  ^^^  ^^ 

iideration  was  the  preferment  of  Grace^  that  was  married  to  the  *      '  '**' 

plaintiff,   which  was  a  great  advancement  to  her,  and  for  the 

preferment  of  the  heirs  males,  and  heirs  generals,  and  by  this  leafe 

It  is  wholly  taken  away;  as  if  one  giveth  land  in  tail,  provided  he 

ih\il  take  the  profits  of  parcel  of  the  land  for  a  thoufand  years, 

this  is  a  void  provifo,  for  by  common  prefumption  it  taketh  away 

the  benefit  and  intereft  of  the  grantee  in  that  parcel  (r), — ^And  (^ )  cm.  Car. 

Thirdly,  This  word  "  rea/$naMe**  is  greatly  to  be  confidered,  and  400. 

ihall  be  expounded  flriftly,  efpecially  in  a  provifo.  For  if  by  this  ^^  ]■«•  *7S^  - 

provifo  SirH.  Sherrington  hzdgwtn  to  a  fervant,  being  his  yeoman,  ^'  *59* 

ten  pounds  per  annum  for  life,  this  had  been  reafonable ;  yet  if  uuL^Ab.Att» 

he  had  given  him  an  hundred  pounds  per  annum^  it  had  been  Fitig.  299. 

unreafonable :  for  in  the  firft  cafe,  although  ten  pounds  per  annum  *•  Vtiey,  (44. 

be  a  great  fum,  yet  it  may  be  the  fervant  was  fo  faithful  and^^*^^* 

honeft  as  he  might  deferve  it;   Alfo  every  giant  fhall  be  expound-  l{^^  ^Jl\  ** 

ed  as  the  intent  was  at  the  time  of  the  grant ;  as  if  I  grant  an  an-  siiq».'ioQct4t 

nuity  to  J,  S*  until  he  be  promoted  to  a  competent  benefice,  and  *$%. 

at  the  time  of  the  grant  he  was  but  a  mean  pei-fon,  and  afterward 

is  made  an  arch-deacon,  yet  if  I  offer  him  a  competent  benefice, 

according  to  his  eflate  at  the  time  of  the  grant,  the  annuity  doth 

ceafe.    And  for  thefe  reafons  and  others  known  to   them  the 

judgment  was  affirmed. 

Croker  againjl  Trevithin.  Cah  u 

'T'HE  cafe  was,  Lands  were  ^ven  in  tail,  upon  condition  if  the  On  brcKh  of 
■*    donee  or  his  heirs  difcontmue  the  land,  the  donor  fhall  re-  con<iitianbyone 
enter.    The  donee  hath  iffue  two  daughters,  and  dieth.    The  2Je*S^.7imieb 
daughters  have  iflue  two  fons,  and  die.    One  of  the  fons  difcon-  the  donor 'ftuoi 
tinues  the  hnd  to  another  ;  and  it  was  held  by  the  Court  to  be  a  re-enter. 
breach  of  the  condition.  Poit  163. 

Litt-Sec.  3(i.  to.  Co.  39.  Co.  Lit.  113.  Moor,  39.  Voit.  321.  t.  Leon.  t^%,  Feime*sCoii.  Rem.  187* 

The  Aldermen  of  Chcflcrficld's  Cafe.  Cai«  3. 

n^HE  aueen  maketh  a  leafe  for  years  of  land  to  the  men  of  The  grantee  of 
-*-    ChefterfUld^  rendering  rent.    The  grant  was  to  them  by  the  the  crown  can- 
name  of  the  "  Aldermen  of  Cbefterfield  \'^  and  they  by  the  namen<>*K™"*<>^- 
of  "  Aldermen  oiCbefterfieW  graAt  all  their  interefl  to  Clarke  in  co^ijf^*  ^ 
die  faid  land.    It  was  agreed  by  the  Court,  that  the  grant  by  x^^koui  Ah! 
them  was  void  ;    for  they,  by  the  grant  of  the  queen,    have  5x3, 
capacity  to  take,  but  not  to  grant  the  land  to  another. 

Da  Eafler 


Hilary  Term, 

27.  Eliz.     In. the  Common  Pleas. 

5/>  Edmund  Ariderfon,  Knt.     Chief  JufticCn 

Hugh  Wyndham,  Efq.  1 

Thomas  Meade,  Efq.  V     Juftkes. 

Sir  William  Periam,  Knt.  J 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egerton,  Knt.    Solicitor  General. 


Cais  f. 


Thomas  James  againjl  Landon, 

Triiitj  Term,  £4.  Eiix.  Roll  1232. 


ittoppciifhait  r^tECOND  DELIVERANCE.  The  parties  were  at  iffuc,  if 
endure  no  long- V^  j^  ^^^g  the  freehold  of  the  plaintift  or  of  the  defendant, — 
b   wWcMh^^'  The  jury  found  a  fpeci^l  verdift,  that  J.  S.  was  fcifcd  of  the 

•recreated.  ^^  land  and JnfeofFed  G^^rf^  ^«m^j  in  fee,  who  died  feifed,  and  the 
fame  defended  to  the  plaintiff ;  and  diat  afterward  the  defendant 
Co.  Lit.  47.  let  the  land  to  the  plaintiff  by  indenture,  for  twenty-one 
4.  Co.  54.  years/  and  that  the  twenty-one  years  are  expired,  and  prayed  tlic 
a.Zi^\'st  ^ifcretion  of  the  Court,  «cc. 
J.  Co.  44.  The  Jufticcs  fhcwed  their  opinion  briefly, 

3.  Ba.  Ab. ifj.     Periam,  puifne  Jufttce,     This  cftoppcl  fhall  endure  no  longer 

1!  Vent.  358.    than  the  leafe;  for  after  the  term  is  expired,  the  indenture  is  but 

Carth.  047.      an  efcrow,  and  a  piece  of  parchment  or  paper  (quare  di  hoc^  for 

^^  T  *^h'        covenant  or  debt  may  be  brought  upon  the  indenture  alter  the 

Vcn^\'tV^  term  expi  red,  &c)  And  he  faid  the  difference  hath  always  been  between 

a.  T.  Rep.  X71.  an  cftoppel  by  record  and  by  indenture ;  for  if  one  brings  an  aflion  of 

wafte  againft  a  tenant  in  fee-fimple,  and  fuppofeth  he  held  of  him 

for  years,  &c.  and  the  tenant  pleads  nul  '^aftt  fatty  tiiis  efioppel 

rcmaineth  after  the  years  expirca. 

Wyndham  accorded,  for  it  i3  not  reafonable  that  by  this  negli- 
gence another  fhould  have  hfs  land  for  ever. 

Meade  accordant,  and  faid  it  was  ruled  in  Brtghfz  cafe,  that 
the  jury  are  not  bound  to  find  an  efioppel. 

Anderson,  C.  J.  After  the  term  expired  the  plaintiflFmay* 
confefs  and  avoid  the  leafe.— And  afterwards  the  plaintiff  had  judg- 
ment.    Vid^  4.  Co.  54. 

Nota.    Micb.  9.  fef  10.  £//2.  PledaVs  caftj  in  B.  J?.    The  cafe 
was,  A  leafe  was  made  to  father  and  fon  for  eighty  years,  ^nd 
^  afterward  the  father  let  the  land  to  the  fon  for  fifty  years  by  in- 

denture, upon  condition  that  if  the  father  paid  twenty  pounds  at 
fuch  a  day,  &c.  the  leafe  Ihould  be  void,  as  if  it  were  never  made. 
The  condition  was  performed,  the  fetber  enters,  and  devifeth  the 
land  to  two  others  of  his  fons,  and  dicth :  they  enter  upon  the 

fon 
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Ton  who  took  the  Icafc,  and  he  rc-oufteth  them,  and  they  bring  an       Jam  it 
tjeeiione firm^\     This  matter  was  given  in  evidence  at  mfipr'itu     ^i**''^ 
in  the  county,  and   the  jury  found  againft  the  plaintiff ;  upon        ^»"'*"'» 
which  they  hroiight  an  attaint,  and  amgned  thtfauxferement  in 
thi$,  that  they  found  againll  them,  whereas  they  ought  to  find  for 
them.     The  opinion  of  the  Jullices  was,  tfiat  the  fon  who  took  ^ 
the  leafc  was  eftopped  to  claim  any  other  eftate  than  for  fifty  years,  p^^  ^40!*^*  ** 
and  the  eftoppel  continued  after  the  fifty  years  expired  ;  and  there- 
upon the  grand  jury  found  for  the  plaintiffs,  and  they  recovered 
their  term  ai)d  damages «     Ex  relatione  hEW is. 

Not  A.    If  one  taketh  a  leafe  of  his  own  land  of  an  infant  or 
feme  covert  by  indenture,  this  is  no  eftoppel ;  for  in  cftoppcls  both    ^ Bac^Ab lill 
parties  arc  to  be  eftopped,  which  the  mfant  znd  feme  covert  are  liwoodC«i 
not,  «3|. 


D  3  fvifte^ 


3®  Eafter  Term, 

2^.  Eliz.     In  the  Common  Pleas. 

Sir  Edmund  Andcrfbn,  Knt.  Chief  Juiftce. 

HughWyndham,  Efq*  1 

Thomas  Meade,  Efq^  V     Jujlices, 

Sir  William  Periam,  Knt.  J 

Sir  John  Popham,  Knt.    Jlttorney  General. 

Sir  Thomas  Egerton,  Knt.    Solicitor  General. 


c^,^  ,^  Morris  againft  Smith  and  Paget, 

Trinity  Tirm,  25.  Eliz.  Roll  731. 

Amtnorciimot  T  INCOLN.  In  Replevin.  A  fpccial  verdiS  was  given  that 
begin  acthitdsf}  I  j  ^'^  Francis  Afcwgh  was  fcifcd  in  fee  of  the  manor  of  Caftor^ 
but  if  a  lord,  *  ^  which  did  cxtciw  into  the  towns  of  Nortb-Ktlfey^  Souths 
^"J^^  *"  ATr/yiy,  HoUoH,  and  Grijhy^  and  that  in  every  of  the  faid  towns  he 
Sl?whiS*2^  had  demcfnc  land,  and  feveral  freeholders  which  held  of  him,  as 
»«nds  to  5.  and  of  the*  faid  manor;  and  that  Morris  the plaintijf  ytt^  feifed  of 
feyeral  other  the  lands  in  which,  &c*  and  they  did  lie  only  in  the  town  of 
towns,  and  he  Uorth-Keljeyy  and  held  them  of  the  faid  Sir  Francis^  as  of  his 
S^Sir!in  n^^^^'^  6t  Nsrth'Kelfeyt  by  fealty,  &c.  and  fuit  at  comtI  Je  tritus 
the  town  of ^9.  fiptimanis  in  ires  ftptimanas  yearly :  that  Sir  Francis  being  fo  feifed, 
with  all  hiif^rf.  &c.  by  his  deed  indented  and  enrolled,  &c.  bargained  and  fold  to 
Miamtfits  in  S.  Ralph  Bard^  efquire,  in  fee,  ^^totum  illudfuum  manerium  Jive  domini* 
U^^S^Tiid'  "  "^  ^  JViTT/A-iii/y^'  in  l^orth-Kelfey,  and  all  his  lands,  tenements, 
jmd  the  grantee  "  rents  j  revcrfions,  fervices,  warSs,  cfcheats,  &(;.  et  omnia  alia 
may  hold  a  '*  fua  regaliiatesj  confuetudines^  et  hareditamenta  quacunque  Jituai* 
court  lectin^.  ♦<  et' exiJtenC  in  North-Kelfey  ,"  and  that  Jo.  Morris  being  the  te- 
Ante,  19.  nant  ot  the  lind  in  whicn,  &c.  Tho.  Smith  and  othei-s,  freeholders 
r?o' III 44T  *"  *^  ^^^^  ^°^^  ®^  North^Kclfey,  attorned  to  the  faid  Ralth  Bard-, 
511.'  a*^   ii  Ralph  Aard  had  a  manor  in  North-Kelfey  to  hold  a  court, 

C0.Lit.58.3a4,  *^^y  prayed  the  difcrction  of  tlie  Court. — Not  a.  The  diftrefs  was 
a.  R.  Ab.'iia.  for  not  doing  fuit  at  court — Peri  am,  Jujiice^  held  that  Bard  had 
Owen.  4. 138.  no  manor  in  North-Kclfey^  for  Sir  Franas  jffcough  had  no  fuch  ma- 
1 .  BuM".  $4*      jjQj.^  but  his  manor  was  tlic  manor  of  Cajtor,  And  if  I  have  a  manor  in 
Cro  *Car*  08    ^^  counties,  and  have  demefnes  and  fervices  in  both,  and  I  ?rant  mj 
4.  c^.  a6.  b.  *  manor  in  one  county,  the  grantee  hath  no  manor,  for  I  had  no  fucn 
5  Co.  1 1.       manor;  and  in  conveyances  things  muft  pafs  by  their  proper  names, 
Ptowd.  K*4.     and  a  manor  cannot  be  made  at  this  day;  neither  by  a  common  perfon 
**^*?*3*       nor  by  the  queen.   And  he  faid  a  cale  was  adjudged  in  the  time  of 
Cilb.  Trauaio*  Queen  Mary  to  this  purpofc.    The  ftatutc  of  1 1 .  Edw,  3.  c,  4.  or- 
4.  t1r(^,4I5.  Gained  that  the  kinr*t  eldeft  fon  fhall  be  Duke  of  Cornwall :  after* 
wards  the  king  by  his  letters  patents  did  annex  the  manor  of  Af. 
in  the  county  of  fFtlts  to  the  faid  dutchy.    IGng  Hen.  8.  (there 
f  beine  then  no  prince)   had  the  dutchy  in  his  own  hand,  and  let 
the  laid  manor  ofAf.  to  7.  S.  for  twenty-one  years,  and  after- 
ward Prince  Edivard  was  Dorn,  and  Duke  of  Cornwall  by  birth  :  it 
was  adjudged  the  leafe  was  good  s  for  king  Edward  could  not  by 
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his  letters  patents  make  the  manor  parcel  of  the  dutchy,  for  that     Mmi 
muft  be  by  prefcription.     And  if  the  queen  granteth  land  to  hold       y*^nfi 
of  tlie  manor  of  Greenwich  by  certain  fcrvices,  thefe  fervices  are  not       ^and  * 
parcel  of  the  manor  but  by  reputation  ;   and  a  manor  is  a  thing      Pa«it. 
entire,;  which  cannot  be  divided  but  bv  a£l  in  law,  as  between 
partners,   26.  Hen.  8.  pi  4.    But  if  two  loint-tenants  make  parti- 
tion at  this  day  of  k  manor,  and  each  of  them  hath  demefne  and 
fervices,  yet  each  of  them  hath  not  a  manor^  nor  can  keep  feveral 
courts,  but  muft  both  keep  one  court.     In  the  cafe  at  bar,  there 
never  was  a  court  kept  for  the  manor  of  Nortb-Kelfey ;  and  if  I 
have  a  manor  which  dotli  extend  into  A.  B*  and  C.  and  demefnes 
and  fervices  in  all  the  towns,  and  I  grant  all  the  manor  in  A.  the 
grantee  hath  a  manor^  but  I  have  none  in  the  other  towns,  but 
have  the  fervices  in  grofs,  9.  Edw.  4.*  But  if  the  manor  of  D.  ex- 
tend into  jf.  B.  and  C.  and  in  each  of  tlicm  there  be  demefnes  and 
fervices,  and  1  grant  all  my  manor  in  B.  the  feoffee  hath  no 
manor,  but  the  manor  rcmaineth  with  me. 

Wyndham,  contra.  Though  a  manor  cannot  be  made  at  this  Ca  Lit.  jS. 
day,  yet  a  manor  may  be  divided  ;  and  although  it  was  objeded  >•  ^^^on-  5^ 
that  the  grant  is  "  totumfuum  manerium  de  North- Kelfey,^*  and  fo  '••^-Cwa-jT^ 
the  fentcnce  is  falfe,  for  he  had  no  fuch  manor ;  yet  he  faid  the 
grant  was  good,  for  the  word  ^^  fuuni*  was  fuperfluous  :  as  if  an 
executor  hath  power  to  fell  the  manor  of -D.  and  he  fells  it  by  the 
name  of  all  his  manor  of  D.  yet  the  falc  is  good  ;  fo  \f  ceffy  que  ufe 
before  the  ftatute  had  fold  "  totumfuum  manerium  de  D.  zxiA  here 
is  no  creation  of  a  manor,  but  a  dividing  of  it.  And  although  a 
fcigniory  or  appcndancy  cannot  be  made  at  this  day,  yet  if  an  ad- 
vowfon  be  appendant  to  a  manor,  and  the  lord  grants  part  of  the 
manor  with  tiie  advowfon  to  J.  S.  it  is  now  appendant  to  that 
part,  43.  Edw.  3.  pi.  12.  And  the  cafe  of  9.  Edw.  4.  is,  that  by  the 
grant  or  recovery  of  a  manor  in  one  town,  the  feoffee  or  recoverer 
of  the  manor  in  one  town,  hath  a  manor  there,  and  the  grantor, 
&c.  hath  a  manor  in  the  other;  and  the  grant  of  the  manor  op 
Korth'Keifcy  and  of  the  manor  in  North- Kelfey  is  all  of  one  effeft; 
and  a  court  baron  is  not  tied  to  any  particular  place,  but  may  be 
held  fometimes  in  one  place,  and  fometimes  in  another.  As  to  the 
objeftion,  tliat  if  I  may  make  of  one  manor  two  manors,  by  the 
fame  reafon  I  may  make  twenty.  He  faid,  So  I  may,  and  it  is  no 
mifchief,  and  it  is  better  for  the  tenants  and  fuitors  the  nearer  the 
court  is  to  them. 

Anderson,  C  J.  accords.  He  conceived  the  conveyance 
in  fubftance  was  good  enough,  yet  the  form  of  it  might  have 
been  better  and  more  confonant  to  the  law.  If  the  grant  had  been 
"  totum  manerium  fuum  de  Cajior  IN  North-Kelfey^^  the  manor  had 
more  aptly  paflcd :  here  the  grant  is  of  the  manor,  and  of  all  his 
hereditaments  in  North- Kelfey^  and  by  this  word  "  hereditament^* 
die  manor  will  pad.  He  agreed  that  a  manor  cannot  be  made  at 
this  day,  and  that  the  queen  cannot  make  a  jthine  parcel  of  a  ma- 
nor at  this  day ;  as  if  Ihe  grants  lands  to  bold  of  ner  as  of  her  ma- 
nor oi  Greenwich  by  a  certain  rent,  this  rent  is  not  parcel  of  the 
manor. — Not  a.  Afr.BarJWidi  his  conveyance  was  made  hyPVray 
and  Manwood^  and  that  their  opinion,  and  the  opinion  of  Carcll  of 
the  Iimer-Temple,  was  clear  that  tlie  gra^it  was  good  to  convey  a 
manor  in  North-Ktlfey\  and  that  Carell  held,  that  by  force  of  tfiis 
grant  he  might  keep  a  court-leet  in  North-Ke/fey,  for  there  was  a 
Icet  witliin  3xe  manor  of  Cajior^  and  tliis  might  be  well  divided. 
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27.  Eliz.     In  the  Common  Pleas. 

Sir  Edmund  Anderfon,  Knt.  Chhf  ^ufiice,. 

Hugh  Wyndham,  Efq*  1 

Sir  William  Periam,  Knt.  V     Jujiicts. 

Francis  Rhodes,  Efq.  j   * 

Sir  John  Popham,  Knt.     Attorney  General. 

iS/r  Thomas  Egerton,  Knt.    Solicitor  General^ 


Cais  I. 


Lovelace  jfj/«^  Lxjvelace. 


Adevife  to  one  T  X  TASTE.  The  cafe  was,  J.  S,  being  fcifed  in  fee  of  land, 
and  his  tiJtji  VV  ^^^^^^^  '^  ^^  7'  ^'  *"^  ^®  ^^^  ^^^J^  ^^^  "\*'^  (hc  having 
iiTuc-malcpaflc*     ▼    ▼      no  fon  at  that  time).  It  was  adjudged  no  eftate  tail,  but 

to  owlld  his*  ^^^  ^^^^  ^^^y  '  ^^^  ^^  ^^  ^^'^  ^'^^  *  ^^"»  *^  ^'^  ^^  °"®  •  ^^^  *  ^^* 
iffuc'^alc,  pif.  vife  to  one  and  his  iffue  male,  is  an  eftate  tail ;  but  here  the  word 

fes  an  ciUtc  tail,  eldiji  will  iiot  permit  that  conftrudion.  * 

Poft.  478. 

Moor,  371.    2.  Leon.  35.   i.Ander.  131.    Co.  Lit.37.  b.   7*00.41.  b.   Savtl.75.    Caf.  temp.  Hard. f6d. 

Ld.  Ray.  203.      Stra.  73x.     3. Com. Dig.  26.    Powelon  Dev.  359.  361.     i.  Bur.  46.     DougL4i7. 

^^•«  *•  Edward  Hyde  againft  Morley. 

Michaelmat  Term,  26.  amiij.  Eltz.  Roll  |6C2. 

ftatJ^mt'"'^*  A  UDITA  QUERELA  a^inft  the  defendant  for  fuing  execu- 
chantlnTiSffj,  ^^^^  againft  the  plaintiff,  of  the  manor  of  PFakeley  in  the 

and  before  cxc-  county  of  Hertford^  Upon  a  ftatute  merchant  of  a  thoufand  pounds, 
cutioncheconu-  which  one  Edward  Halfide  did  acknowledge  to  him  ;  and  fhews 
fee  reinfes  aU  ^hat  the  faid  Halfide  was  at  the  time  of  the  ftatute  fcifed  of  the 
lb^fftf,hecaJnot  ^^*^  manor,  and  afterwards  fold  it  to  the  plaintiff;  ^A  theplaintiflF 
afterw'ards  ex-  being  thereof  feifed,  the  defendant  by  his  deed,  &c.  *'  remifit  tt  r^- 
tend  upon  the.  "  laxavtt^*  (to  the  plaintiff  J  •*  totum  et  ^odlibet  jus,  titulum,  interitffi^ 
feoffee.  «  gf  demanda  quacunque  the  faid  Morley^  habuit,  babet,  vel  habere  de- 

Cro.  Jari4*.  "  *"'?»  vel  debet,  de  et  in  manerium  pradiaum,  f^c.  necnon  amnes  et 
%.  60,  154.  '  **  omnimodas  aHimes,  fefiasy  executiones,  et  demanda  quit  ipfe,  vel  ha- 
%,  R.  Ab.  470.  "  redes,  executores,  (ffc.  tunc  habuere^  vel  habere  poffint,  ae  aut  verfus 
i.  And.  133.  <«  pramiffa,  vel  verfus  pnediH.  Ed.  Hyde,  i^c.  pro  vel  concement'  ali^ 
i.R.  Ab.  313.  «c      ^^  materiam  ratione pr^^miffoi,**    fffc.     And  upon  this  it  was 

Co.  Lilt.  20C.  ,      ••  1  *  -fcf  A 

^  ,,         ^      deniurred. 

10.  Co.  47.  •  The  cafe  was  argued  by  FhUVEKfor  the  plaintiff,  and  Walms- 
LEY/or  the  defendant ;  and  it  was  adjudged  that  this  releafe  was  a 
good  bar  of  the  execution  upon  tlic  ftatute.  Ude  Paf  39.  B.  R. 
plac.  2.  contra  adjudged. 

Clare 
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Clare  againft  Pepys.  Cas»  3. 

TirASTE.  And. declared  that  P.  was  feifcd  in  fee  of  the  land,  AverdiftwKdi 
^^    and  made  a  fcofFmcnt  to  the  ufe  of  himfclf  for  life,  the  re-  fi«»» "»««» 
maindcr  to  the  ufe  of  ^.  the  mother  of  the  plaintiff  in  fee ;  that  J.  ^^^J^\XJl 
dicd^and  the  remainder  defcended  to  the  plaintiff;  and  for  wafte  done 
after  her  death  the  a£tion  vas  brought. — ^The  defendant  pjeaded  s.  R-  Ab.  69s. 
that  he  was  feifed  in  fee  ab/que  boc^  that  he  made  a  feoffment,   &c.  5j^^-  ^ 
The  jury  found  that  he  made  a  feoffinent,  and  that  it  was  to  the  ctoI't"]  , 
nfc  of  himfclf  for  life,  without  impeachment  of  wafte,  the  remain-  co^.  816. 
dcr  utfupra.  Dougi.  377.730. 

It  was  moved,  that  this  vcrdi£k  was  for  the  defendant ;  and  al-  «•  Term  Ref>. 
though  it  was  not  found  that  he  Was  feifed  in  fee,  yet  it  being  *^7-  659. 
found  that  he  held  for  life  without  impeachment  of  wafte,  it  ap-  c©,  uu  xSs  «. 
pcared  to  the  Court  that  the  plaintiff  hath  no  caufc  of  aftion.  And 
of  that  opinion  was  Wyndham;  but  the  other  Jullices  contra:  for 
they  faid,  the  jury  have  found  more  than  they  needed,  and  com- 
pared It  to  the  cafe  of  12.  Hen.  i.  pi.  i.  where  the  defendant  hath  Poft.  6^,79, 
matter  of  ju^ification,  and  doth  not  plead  it :  and  the  plaintiff  had  140.  ^^3*  43^ 
judgment,  48».5o^<^34- 

Fox's  Cafe.  cai«4. 

'M'OTA.    yti^ice  Rhodes  faid,  that  in  that  cafe  it  was  adjudged,  A  ftatine  par- 
'*'      where  a  minifter  was  deprived  for  an  offence  tempore  parliamentiy  f^m^wfi^^ 
and  the  offence  was  afterwards  pardoned  by  parliament,  and  then  the  day  of  the  fcf- 
parliament  ended,  the  deprivation  was  utterly  void ;  for  the  pardon  fion. 
rciateth  to  tJie  firflday;  and  the  party  need  not  fue  to  reverfe  the  Poft.7»9. 7M. 
deprivation.  778- 

•fi'Co.  14.    Latch*  a».    Cro.  Car.  67,  f  14.    a*  Hawk.  55s* 


Anonymous.  Caib 


DEI 


iBT  was  brought  againft   7.  5.  as  executor,  and  pending  An  m«f/»rcan- 

this  aaion  J.  D.  brought  debt  againft  him  as  adminiftrator  "?*»7*^^^*'™'"^ 

for  a  true  debt  (whereas  in  truth  he  was  executor).  J.  S.  confeffid  which^hTbat* 

the  latter  adion,  and  pleads  this  recovery  in  bar  of  the  firft  adion.  confeflfed  in  an 

It  was  refolved  to  be  no  good  plea  :  Firjij  Becaufe  the  recovery  «^ion  againft 

was  had  againft  him  as  adminiftrator,  and  fo  is  void,  althougn  ^^ "  mdminij;- 

this  had  bccn^only  a  plea  to  the  writ ;  and  a  ftranger  (hall  not  j;;';^'.^'^^**''*^^ 

falfify  that  which  is  only  to  the  writ.    Secondlyf  He  that  firft  fucth  which  he  pleads 

Avail  firft  be  ferved,  and  the  executor  might  have  pleaded  the  iirft  it. 

adion  againft  him  that  brought  the  fccond.  ^^^'  47»- 

^  Dr.*.  St.  77.1. 


Michaelmas 


♦*  Michaelmas  Term, 

2j.  and  28.  Eliz.     In  the  Common  Pleas. 

iS/>  Edmund  Anderfon,  KnL    Chief  Jufticc. 

Hugh  Wyndham,  Efq.  T 

5/>  William  Periam,  Knt.  \    Juftkes. 

Francis  Rhodes,  Efq.  j 

Sir  John  Popham,  Knt.     Attormy  General. 

Sir  Thomas  Egcrton,  KnL    Solicitor  General. 


Case  1.  Sidiiam  againft  Worthington. 

Aflbmpat  wiU  \  SSUMPSIT.  And  declares,  that  whereas  one  HuUcJge  was 
lie  on  a  fubfc-  /^  fued  in  the  qtiecn*s  bench  by  Ckeeke^  and  the  plaintiff,  tt 
qaent  promlft^  X  A.  ^he  inftancc  of  the  defendant,  became  furety  for  him ;  that 
^i^^^L"  Cheeke  recovered,  and  had  execution  againft  the  plaintiff ;  die  dc- 
feqiienccof  a  fendant  afterwards  promifed  the  plaintiff,  that  it  HuUedge  did  not 
precedent  le-  pay  the  money  which  the  plaintiff  had  paid  to  Cheeke^  that  the  de- 
queft, although  fendant  would  pay  it  (a);  and  avers  that  Hulkdge  did  not  pay  it, 
U^^r""  nor  the  defendant  upon  requcft,  &c. 

Poft^M-s^-         Upon  the  firft  motion,  Wyndham  and  Anderson  held  the 

194.  138.  a8s.  aftion  did  not  lie,  becaufe  the  promife  was  nbt  made  at  the  time 

ydv.  41.         of  the  rcqueft.  Anderson  faid,  that  if  I  promife  one  that  hatli 

Cro.  Jac.  19.     ferved  me,  I  will  give  him  ten  pounds,  it  is  nudum  paSium. 

DycTtiyx.  Peri AM  and  RHODES  r6»/rff.    'Rhodes  (aid,  in  the  cafe  put 

i.Ro»  Ab.  !!•  jjy  Anderson,  if  I  require  one  to  ferve  me,  and  he  doth  fo  for 

one  year,  and  after  the  year  I  promife  him,  in  coniidcration  he 

hath  ferved  me,  to  give  him  ten  pounds,  an  a£tion  lieth.    But  if 

one  agrecth  to  ferve  me  for  a  year  ifbr  twenty  {hillings  for  his 

wages,   and  after  the  year  I  pay  him  the  twenty  fhillings,   and 

in  confideration  of  his  fervice  do  promife  to  give  him  twenty 

ihillings  more,  this  is  no  confideration. 

The  principal  cafe  bein^  moved  again,  at  another  day,  all  the 
Court  held  it  a  good  confideration,  by  reafon  of  the  requeft  prece« 
dei\t ;  and  the  plaintiff  had  judgment. 

{a)  By  19.  Car.  «.  c.  3.  where  a  man    ibmenoteorinefnoranduiaofitihatlbemade 
nnderukes  to  anfwer  for  the  debt,  defauh,    in  writins,  and  figned  by  tlie  party  to  be 
or  mircarrlage  of  another,  no  vtrbal  promifi    charged  with  iL 
(hall  be  fufficienc  to  ground  an  adion  on,  but 

c^4»  ^.  Green  agaittjl  Ardene, 

Tbevafidityof  "T^ECEIT  for  non  fummons  in  ayS^rm^^/i^ff  in  remainder.    The 

mfummont  OuQ  -*^  fummoners  and  veyors  were  examined  by  the  Court,  as  it  was 

be  tried  by  the  held  thev  ought  to  be,  and  not  by  the  clerks,  whfcthcr  they  fpake 

^^iS*^  ^*'"  the  wor^s  or  the  bailiff,  and  at  what  time ;   and  it  appeared  they 

"*    '  did  it  after  fun-fet ;   and  by  all  tlie  Court  the  fummons  was  not 

Piowd  ^^  ^'  ^^^  made.    But  they  faid,  that  an  arbitrement  made  in  the  night 

'       *  **  was  good. 

NOTA. 


Miclueknas  Tenn,  ^7.  and  it.  £liz.    In  C.  K  43 

NoTA.    It  was  ib  adjudged  between  Franklin  and  DmntSj  In-      Ctttw 
trttwr  Afich.  la.  bt  13.  EUz.  Rcu  1330.  in  this  court,  where  in       u^'A 
debt  upon  an  obligation  conditioned  to  ftand  to  the  award  of       ■■>«*«- 
(trjedni  LoveUce  uxiS  AfanwooJ^   fo  as  the  faid  award  be  made  be-  Livery  of  rdfin, 
fore  the  ninth  day  of  OAober,  &c.  and  it  was  made  the  eighth  day  *nd  an  award 
of  O&ober,  at  ten  of  the  clock  in  the  night,  and  ruled  good  ;  for  "^^  *"  *** 
£es  natmralis  comprehends  the  day  and  night.  And  Pafch.  26.  Eli%.  c!.U^!'^i 
in  this  court,  between  Samms  and  others,  where  the  condition  of  poit.  676. 
the  obligation  was  to  ftand  to  the  award  of  Mr.  Lewknor^  fo   as 
the  faid  award  be  made  before  the  aift  day  of  July,  &c.   ready  to  Braa.64.  p,2«4. 
be  delivered  to  the  parties  requiring  the  fame  ;  and  he  made  the  nrimm,  Z09. 
award  upon  the  20th  of  July,  at  ten  of  the  clock  in  the  night:  and  r-  Saundert, 
the  making  of  the  award  in  die  night  was  ruled  good  ;  but  tlie  ^^^' 
doubt  was,  becanfe  the  condition  was  **  ready  to  be  delivered  to  the 
"  forties  requiring  the  fame  ;"  and  it  was  not  a  feafonable  time  to 
require  it  in  the  night.     And  Fleetwood  faid  in  the  principal^ 
cafe,  that  it  hath  been  adjudged,  that  a  letter  of  attorney  being  to  * 
deliver  feifin,  and  he  doth  it  in  the  night,  that  it  was  good. 

Brightman  againft  Kcighley.  <^aii  3. 

r\EBT  againft  the  defendant  as  executor  to  7.  S.    He  pleaded  i^  »»  executor 
^  "  fully  adminiftred,"  &c.  '^«»^*  f  *^-  ^ 

Upon  a  fpecial  verdia,  it  was  found  that  J.  S.  made  the  dcfcn-  ""  p^^J^ 
dant  his  executor,   bein^  then  within  age ;  and  thereupon  the  chereoo  ihall  be 
ordinary  committed  admmiilration  to  jJ.  and  B,  who  adminiftred ;  aflecs. 
ii\d  that  they  had  in  their  hands,  when  the  drfendant  came  to  his  ^®^-  *^4-  ^7** 
foil  age,  of  the  goods  of  the  teftator,  5x  hundred  pounds  ;  and  the  G^j,f  j' 
defendant  at  his  age  proved  the  will,  and  Aen  released  to  j/.  and  B.  , .  And.  13s,    • 
ill  anions.     And  it  was  adjudged  it  was  aiTets.  4.  Leon.  loi, 

Anderson,  C.  J.  The  doubt  was,  becaufe  it  was  uncertain  s-^'^7*^ 
what  he  releafed,  and  for  that  only  an  account  licth  :  but  here  the  '•  ^^"'*  ^^S' 
certainty  appeareth  by  the  verdid  T^I!a^I%. 

TEK^iAM  faid.  If  an  executor  doth  releafe  an  account,  and  it  is  ».  ycm.399. 
tvot  certain  what  he  fhall  recover,  it  is  not  ailets ;  but  if  it  can  x«  Wood's  Con. 
appear,  or  be  proved  that  fo  much  was  due,  it  is  aflets.     For  the  "39« 
I^^  prefumeth  he  hath  received  fo  much  as  he  doth  releafe ;  and 
*c  plaintiff  had  judgment. 

^OTA.  Rhodes,  Jufllce^  faid,  that  in  17.  EU%.  it  was  ruled,  What  worda 
that  where  one  made  his  laft  will,  and  by  it  did  will,  that  none  ^^^  conftituu 
fliall  have  any  dealing  with  his  goods  until  his  fon  came  to  the  ^^^^^' 
*S«  of  eighteen  years  except  %  5.  that  by  this  J.  S.  was  executor  wen^  li^it, 
during  th€  minority  of  the  Ton:  and  tliat  it  hath  been  adjudged,  19,  20.       *  • 
thut  whereas  one  upon  his  death-bed  faid  to  his  wifc^  that  (heBro.  Ex  9S. 
fliall  pay  all  and  take  aU,  by  this  flic  was  executrix.  Dycr,4.  ««ar^. 

•   '  '      '       .'  Moor,  la. 

}•  Loo,  3.     t.  RoU.  Abr.  889.    i«  Lea  »t9» 

Lady  Rich  againji  Lord  Rich.  Cxt*  4. 

POVENANT.    The  cafe  was.  Lord  Rich  covenanted,  that  cer-  What  Oiali  be 

tain  lands  conveyed  to  the  plaintiff  for  her  jointure,  are  of  ?^*^*!!'  * 
the  value  of  one  thouland  pounds  per  amumj  and  fo  (hall  continue,  ^^       *'**'■' 
Aotwitbitaadiog  any  aifit  done,  or  to  bq  done  by  him. 

The 
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Kicii  The  a£k:ion  was  brought,  for  that  the  lands  were  not  of  die 

y *^       yearly  value  of  one  thoimiid  pounds :  and  it  was  adjudged  againft 

the  plaintiff;  for  the  words,  **  notwithftanding  any  aft/'   extend 

as  well  to  the  time  of  the  covenant  made,  as  to  the  time  future : 

Mt6i$.76i.  and  though  they  were  not  then  of  that  value,  the  covenant  was 

^T  ^^'  ^^^'  ^^^  broken,  except  fome  aft  done  by  him  were  the  caiife  of  it. 

'Cro.  Jac.  644.      Lit.  Rep.  So.      i.  Wood's  Coo.  404,  405.     i.  Ld.  Ray.  365.     t.  Cb.  Rep.  i40« 
Shcp.  Touch,  166.    Cowp.  115.    1.  Term  Rep.  671. 

Cais  5.  Dale's  Cafe. 

in^tfWfforfcU-  T^ECEIT.  For  that  the  defendant  fold  to  the  plainti^^  certain 
ing  goods  attn  xJ  goods  as  his  own  goods,  ubi  revera  they  were  the  goods  of  a 
•J^"?^^^ftranger.  It  was  alledged  that  the  adion  did  not  lie,  becaufe  it 
defendant  Lw  ^"^  ^^^  alledged'  that  the  dcfcndant7f/V«j  that  they  were  the  goods 
thefadtobe  of  a  flranger.  And  for  that  reafon  Peri  am  and  Wyndham 
ialTe-  held  the  adion  did  not  lie ;  but  if  it  had  been  fo  alledged,  the 

^"^  J^4-74-   aAion  did  lie  ;  for  it  may  be,  the  defendant  did  know  no  otlier- 

il^il.  Rep.  ^^^  ^^^  **^  *^y  ^^^  ^*^  ^^^  goods  ;  out  if  he  had  affirmed 

j^j.    '  they  were  his  own  goods,  then  the  aftion  would  lie. 

z.  s'alk.  210.  AnD£Rsok  cot^a^  for  it  fhall  be  intended,  that  he  that  fold  had 

Doiigl.158.  knowledge  whether  they  were  his  goods  or  not,  42.  Jff  .8.    And 

3.  TcrmRcp.  j^  ^^^^  afterwards  adjudged  againil  the  plaintiff. 

51. 

Cjm  6.  Reynolds*  Cafe. 

tii  what  cafe  an  A  UDITA  QUERELA.  For  that  he  being  in  execution,  was 
muiitm  v^*^  -^^  fuffered  to  go  at  large,  and  was  afterwards  taken  again ;  and 
Poll  «9 .  *^  ^^^^^  ^^"^^  "®^  *^^^  ^  •  ^^^  ^^^  Puckering  alledged,  that 
3.  Co.  sft.'b.  *c  plaintiff  had  witnefles  to  prove  that  he  paid  the  money  when 
he  was  at  large.  And  the  witnefles  being  fwom,  and  the  truth 
appearing  to  be  fo,  the  audita  querela  was  allowed. 

^^"  7-  Beverley  againft  Comewall, 

After  airddance|^UAREIMPEDIT.  Upon  demurrer,  the  cafe  was,  Slmn 
S^^'Jr^^  Xw-^^/*«»»  l>cing  parfon  of  the  rcftory  of  Somerley,  of  the  value 
fcnts,  the  king's  ®/  ^^  pounds,  took  thc  church  of  Bjitpejly  without  any  difpcnfa- 
prerogative  dies  tion,  and  was  inflituted  and  induaedf,  and  fo  continued  for 
wjththcincum.  twelve  years.  Afterwards,  by  reafon  of  this  plurality,  Beverley 
^en,  4  prefented  Berry^  who  was  inflituted  and  indutted,  and  fo  con- 

1.  And.*i4l.  ^^^^^  ^®r  divers  years,  and  died.  The  queen  afterwards  prcfents 
Moor,  224,  the  defendant  ratiom  lapfus  in  the  time  oi  Kelhamy  who  was  infti- 
a69.24i.  tuted  and  induced.  The  plaintiff  brought  the  quare  impeJi^ 
^"'**^-  44-  againfl  the  archbifhop  of  Canterbury^  and  ComewalL  It  was  ad- 
£o.*jacr  116.  J^^te^*  **^  *<^  ^^^^^  impedit  did  lie  ;  for  in  this  cafe,  tempus 
4.Bac.A*br.io2.  ^ceurrit  regina  {a) ;  and  judgment  was  given,  that  the  defchdant 
a.  ^tra.  S42.    (hould  be  removed. 

Sav.  89. 

I.  Leon.  63.  (f )  Sec  9.  Ceo.  3.  c  i6» 

NOTI. 
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NoTA.    Afterwards  Afick  30.  W  31.  Elkn.  which  was  entered^  Beveiht 
Trimty  30.  Roll.  1306.  another  qucftion  arofc  between  the  fame      *r*'V 
parties :  Beverley^  pending  the  quare  imfedit^  was  otitlawed  at  the  i^^*^*''*^^^* 
luit  of  Bawdis:  he  being  fo  outlawed,  and  judgment  given  ^or^^J^^g™^^^ 
him  in  the  quare  impedit^  tlie  defendant  Ccmewall  refigned,  andinga^«4rr#j'». 
took  a  new  prefen^ation  from  the  queen,  by  reafon  of  this  ovx-ptdiu  the  kin^ 
jawry  in  Beverley^  and  he  was  inftituted  and  induAcd,    Afterward  ^hailprefcnt 
Bruerky  rcverfeth  the  outlawry,  and  hxmg^fclre facias  to  have  exe-^^^^^^^lJ^^^V 
cution  of  the  judgment.     C^rnevxill  ^Ic^ds  this  prcfentation,  by  butonreverfinc 
nafon  of  the  outlawry,  and  demands  judgment:  for  the  prefen- the  outlawry  he 
ation  was  vefted  in  the  queen,  and  executed  before  the  outlawry  ^*^^^^ccxe» 
was  revcrfed  ;  and  by  the  revcrfal  it  IhaU  Jiot  be  di vefted:  butf^^^^^J*^ 
afterward  it  was  adjudged  that  the  plaintiflF  Ihall  have  execution ;  ihc  Wi^^s  in. 
for  upon  a  recovery  in  a  quare  Impedit^  any  incumbent  that  cometh  cumbent  Ml 
in  pendente  placito,  fhall  be  removed,  7.  Co.  28.  bcremoYcd. 

*  Poft,  119.79a. 

Moor,  270.    I.  And.  179.    7,Co.f«.    Crp.  Jac.  54,  ^|6.    a.  B|.  Com.  a;;,    4.  Bac  Abr.  4109 
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Eafler  Term, 

24.  Eliz.      In  the  Common  Picas* 

Sir  Eidmund  Anderiba,  Knt  Chtef  Juftice. 

Hugh  Wyndham,  Efq.  '\ 

Sir  William  Pcriam,  Knt.  >     Jufticts. 

Francis  Rhodes,  Efq.  J 

Sir  John  Popham,  Knt.    Attorney  General. 

Sir  Thomas  Egerton,  Knt.    Softcitor  General. 


Ciiti  f.  Dame  Killigrew's  Cafe* 

i^urr«,  Againft  TT^OWER.  Thc  tenant  vouched  the  heir,  and  pzayed  he 
^*^^"***'!i!^^'  I  J  ro^ght  be  fumxnoned  in  the  fame  county,  and  he  was 
SSU^g^r  ""^"^  fummoned  and  entered  into  the  warranty,  and  confefled 
where  the  td    the  dower. 

oant  voaches  It  was  moved,  againft  whom  the  judgment  fhould  be.  And 
fiw  heir,  who  the  Court  was  in  great  doubt ;  for  it  did  not  appear  that  the  heir 
w**^ntv*  had  fufficicnt  to  render  dower :  for  it  would  be  m  vain,  and  a  great 
P«J*3io.  mifchief  to  the  demandant,  if  they  give  judgment  for  her,  when 
Cm.Uuix.      peradventure  the  heir  had  nothing,  or  not  fufficient  to  render 

dower  ;    and  they  commanded  precedents  in  this  cafe   to  be 

fearched. 


CAffB   S. 


Anonymous. 


Acceptance  of  YAEBT  Upon  an  obligation  to  pay  forty  pounds  at  Aftcbaelmas 
^h^'^T^^^  ^^^*  ^^^  defendant  pleaded  a  concord  between  thc  plaintiff 
fa^wUinot  ^"^  ^'"^  )  ^^^  ^^  ^^  S*^^  ^'"*  *  hawk,  and  twenty  pounds  at 
Aftharge  the  Michaelmas,  day,  the  obligation  Ihould  be  void ;  and  iaid,  that  he 
sMisatton.  gave  the  hawk  and  twenty  pounds  at  the  day ;  and  the  plaintiff 
Port.  304.        accepted  it. 

\  Co!  IIJ'  **  ^^^  ^^^  ^^^  ^^'^  "®  P'^* »  ^^^  ^  appeareth,  that  for  not  pay- 
Bro.Dett.174.  Hicntat  the  dav  the  bond  was  forfeited,  and  fo  became  fingic; 
Cro.  jac254.  which  Cannot  oe  difcharged  by  fuch  a  naked  averment  iflya/V  of 
^50-  fuch  an  acceptance,  although  the  agreement  was  befow  thc  day  i 

but  acceptance  before  the  day  vn&  a  good  difcharge. 


cas«  3.  Anonymous. . 

TheAatmeof  XjOTA.  T\iZt  cefivy  me  ufe,  at  this  day,  is  immediately  and 
Xr<^^T^t^ C^  ^^"^"7  ^^*^"^  ^""^'^  poffeffion  of  thc  land;  fo  as  he  may 
rM*^^  to  the   '^^^^  *^  *^"f«  or  trcfpafs  before  entry  againft  anyftrangcr  who 

ij/V.    ».  El.  Com.  33a.  336.     D0115I.  774,  \ 

enters 
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inters  without  title;  and  this  by  the  words  of  the  27.  Hint.  8,  Akowtmowi. 

c.  10.  viz.  **  that  ce^uy  que  ufe  fhall  ftsuid  and  be  feifed,"  &c. 
And  this  was  the  opinion  of  divers  Juftices. 


Playne's  Cafe.  caii  4. 

A  LESSEE  for  vears  was  obliged  to  pay  his  rent  In  debt  upon  R«nt  <*«;«  *«• 
^  it,  he  pleaded,  that  the  leflor  was  bound  in  a  ftatAtc;  *wd*^*|^!?i- 
upon  that  an  exundi  facias  was  awarded  to  feizc  the  lands  and  te-  S^^jJIJj!;  t«iaj 
nemcnt$  of  the  ielTor  into  the  queen's  hands,  which  was  execut-  excendod  by  tte 
ed  accordingly ;  and  upon  that  a  liberate  was  awarded,  and  mean  queen,  tho*k 
between  the  extendi  facias  returned ;  and  the  literau  awarded,  the  ^^^^  '^^TT* 
r:nt  was  incurred ;  for  which  he  is  chargeable  to  the  queen,  and  ^  S«!Irf« 
demands  judgment.  ^.  r^  Abr. 

The  opinion  of  the  >rhoIe  Court  was  clear  to  the  contrary ;  429. 
for  before  the  liberat:  awarded,  nihil  operatttr^  for  he  remains  al-  Hob.  8*. 
ways  tenant  to  the  leflor,  and  chargeable  to  him  for  the  rtpt :  and  ^'  ^^  '^* 
the  writ  before  is  but  of  form,  when  it  fpeaks  of  the  feizitig  into  ^)co.  laS.- 
the  queen's   hands ;  for  it  was  never  feen  that  lands  were  feized  cro.Cjir.  149. 
KpoQ  that  writ*  Cowp.  14^ 

4.Burr.  »44J. 
Wadham  v.  Mariow,  Cook*t  B,.  t.  ]4i6.  died  i.  Term  Rep.  91 


Trinity 


Trinity  Term, 

28.  Eliz.    In  the  Queen's  Bench. 

Sir  Chriftopher  Wray,  Knt.  Chief  Jujicc. 

Sir  Thomas  (yawdy,  Knt.  ^ 

John  Clinch,  Efy.  i  Jujiicei. 
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Case  i. 


Cropp  agaltift  Hambleton. 


R«!nt  tcnderwl  rTT^RESPASS.  Upon  fpccial  verdift,  the  cafe  was,  Cropp  let 
off  the  premifa  I  to  the  defendant  land  for  years,  rendering  rent  at  Michael- 
fon* at amyame  ^^^'  ^^^h  a  rc-cntryjFor  defeult  of  payment  zx.  Michael- 


before  the  con-  mas^  or  twenty  days  after.  The  leflcc  for  two  years  ufcd  to  pay 
ditjon  is  broken,  the  rent  to  Mary  Briggs^  fcrvant  of  the  leiTor,  and  he  accepted  it 
ravet  the  re-cn-  ^t  her  hands  r and  in  the  third  year  he  paid  the  rent  tp  the  leflbr, 
JJJ^j^  and  in  the  fourth  year  paid  it  within  the  twenty  days  to  the  faid 

Gwib!  38.  Mary  Brtggs^  and  prayed  her  to  pay  it  to  the  leffor ;  who  within 
Moor,  223.  the  twenty  days  tendered  it  to  Croppy  who  refufed  to  receive  it, 
5.  Bac.  Ab.  3-  and  blamed  her  for  taking  it ;  and  at  the  laft  day  of  the  twenty 

days  Cropp  demanded  the  cent,  and  it  was  not  paid :  and  thereupon 

he  entered. 

The  queftion  was.  If  his  entry  were  lawful  ?     And  after  argu- 
«,    J  L  ment,  it  was  'adjudged  for  die  defendant,  for  the  condition  was 

f  lowd.  70.  a.  b.       ^  r  *    ,  ^  -^      °  ' 

10.  Co.  120.  a  notbrdken. 

?ee  Hargrave's  The  Court  held,  that  the  tender  of  the  rent  to  the  leflbr 
note  [3]  on  himfelf  at  any  day  within  the  twenty  days,  although  it  be  out  of 
Co.  Lit.  201.  a.  tj^g  land,  is  good,  and  he  ought  to  receive  it :  and  ^vhen  he  paid 
D^l'  *t^'  ^^  ^^  "^^^y  ^^^SP^  ^^^  ^^  tendered  it  to  the  leflbi",  this  fhc  did  as 
2.°TcrinRcp.  fervant  to  the  leflee  for  that  time,  and  is  as  good  as  if  tlic 
425,  IciTec  had  tendered  it.    Ex  relatione  Coventry. 

Caix  !•  Burdet's  Cafe. 

Iftheftewardof  npHE  cafe  was.  The  dean  and  chapter  of  Ely  were  feifed  of  a 
adi*"uT  u)takc  Jnanor,  in  which  the  cuftom  was,  that  the  copyholders  may 
a  furrendcr  in  ^  f^rrender  out  of  court  to  the  ufe  of  a  ftranger  in  fee :  they  make 
fee,  and  he  takes  y.  5.  their  fteward  ad  exequendum  per  fe  vel  fufficientem  deputatum 
zcondUitMliW'fuum,  J.  S.  makctli  ^,  his  deputy  hae  vice^  to  take  a  furrender  of 
render,  yet  it !• ' laron  znd  feme  to  the  ufe  of  tljie  l^aron  ^nd  feme  for  their  lives, 
Mcor  112.  remainder  over  in  fee ;  and  the  words  were  further  in  the  deputa- 
I.Leon.  2F^  tion,  "  r/  ulterius  ad  f (Sciendum  et  exequendum  quantum  in  me  ejV 
Com.  Rep.  S^^  The 
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The  Taid  J,  by  force  of  that  deputation,  takes  a  furrender  from    BusciT't 
the  baron  TLwAfemCy  upon  coiidition,  that  the  lord  Ihall  grant  it  to        ^*'*** 
thfin  for  their  lives,  remainder  over  in  fee.     The  furrender  was  ^^  j.to*.  465?. 
executed  accordingly  ;  the  barott  ^nd/emt  die  ;  he  in  the  remainder  1.  Bac.  Ab. 
enters  ;  the  heir  of  iht  feme  oufts  him ;  and  be  brings  trefpafs.      4^- 
Firjij  It  was  agreed,  that  this  deputation  hac  vice  was  good.      ^owp.  x6!^*^ 
Secondly^  That  although  the  authority  to  take  the  furpnder  was 
abfolnte,  and  J.  took  the  furrender  upon  condition,  yet  it  was 
good,  by  reafon  of  thofe  words^  et  uherius  ad  faciendum^  btc. 

Anonymous.  *  Case  3. 

I7RROR.   The  error  afligned  was,  that  the  defendant,'  in  the  Variance. 
■*-'  original  aftion  of  debt,  was  uaflicdL  **  nuper  de  LondoUy^  and     ^ 
in  the  exigent,  "  de  London:'     And  all  The  Court  held  it  to  ^    ^'^^ 
be  an  error,  for  the  original  was  tlie  foundation  of  the  fuit,  and 
the  exigent  is  to  purfufc  it  without  variance,  ahd  the  word  "  nuper'*      '     •  •  • 
being  omitted  out  of  the  exigent ^  it  is  erroneous  (n).-     *-^->   ^ 

{a)  By  5*  Goo.  i.  c.  13.  all  writs  of  fuch  record,  by  the  rafpeAlve  Courts  where 

error  wherein  there  ftali  be  any  variance  fuch  writs  are  returnable.-^But  this  (ball  * 

from  the  original  record)  «r  other  defc^,  not  extend  to  writs  of  error,  or  criminal"  "*   ' 

fliall  be  amended,  and  made  a»;recablc  to  proceedings. — See  Dougl.  114.  -          '' 


Sir  Thomas  Cockainc  and  his  Wife  againfi  Witnam. 


CAtB4. 


ACTION   FOR  WORDS.     At  the  niji  prius  the  defendant  Con  cot  d  to  an 
*^  pleaded,  concord  puis  le  darraine  continuance^  judgment Ji al  ^a-a^ionforword» 
qucji,  ^c.     And  by  all  the  Juftices  it  was  no  plea,  but  he  ought »'^^''*^"^^*'* 
to  conclude,  judgment  fi  a^r^i  Isc.  and  lo  in  all  pleas  pleaded  fince  niui>  conclude 
the  lad  continuance.  to  the  aaion  and 

nottothecotfff/r)r( 
and,'  if  not  tnic^  conlbflb  the  matter  in  iHue.    Poll.  747, 

Then  it  was  moved,  if  judgment  fluU  be  given  upon  this,  or 
a  new  niji  prius  be  granted  ;  and  upon  good  advice  judgment  was 
given  for  the  plaintiff,  for  it  was  a  confeffion  of  the  matter  in 
iflue. 

The  words  were,  •«  My  Lady  Cockaine  did  offer  two  fhilllngs  to  Wordi  *aioiv- 
*'  a  woman  with  child,  to  get  her  a  drink  to  kill  her  diild,  bo-  *^^*" 
;*  caufe  it  was  gotten  by  7.  .S\  Sir  Thomas  Cockaine\  butler.''  And  7^[;;  f^\\ 
It  was  moved  the  aftion  did  not  lie  for  thefe  words;  but  it  was  3.  lcy.  120. 
adjudged  for  the  plaintiff,  for  by  them  the  lady's  credit  is  impair-  Freeman,  251. 
cd ;  and  if  true,  there  was  catife  to  bipd  her  to  her  good  beha-  *'*• 
viour,  although  it  was  not  faid  (he  did  give  money,  or  ^v\j  ^^^  Alien  66^^* . 
was  done,  but  that  Ihe  offered,    &c.      This  cafe  Was*  adjudg^^d  Bull.  n.p.  309. 
Hill,  19.  EH%,  Infratur,^  Jlfich.  17.  et'iZ,  Eliz,  Rot.  183.     £x  rc/ft-  Gilb..C.  P.^ 

/fWCHAMBERLAI^TE.  *    f^idc  A,  Co.  l6,    b.  Lutw.  114$. 

^  '  a.  W.lf.  1S7.  • 

.  >       V  fil.jCom.  If  7* 

Vol.  I.  £  -     • 


so 
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Robert  Schutc,  Efq. 

Sir  John  Popham,  J^t.    Attorney  Generai. 

Sir  Thomas  Egerton,  Knt.    Solicitor  General, 


I  Jufiices. 


Caib  u 


Crifpc  againft  Golding. 


With  what  oef-     A  SSUMPSIT.    Upon  ifluc  joined  thatwu  ajfumpjit^  it  was 
tBintjr  the  con-     ZA     found  for  the  plaintiff. 

fidcratio0  in«/-  X     J^ 

>|2^iniiftbe      Walmsley,  yfr;>tf«/,  moved  in  aiTcft  of  judgment,  that  die 
^^^*  eoniideration  upon  which  the    a£tion   was    brought,    was   not 

well  alledgcd ;  for  the  plaintiff  declared  that  J.  S.  was  feifed  in 
fee,  and  made  a  leafc  to  him  for  years,  24.  Eiiz.  by  virtue  where- 
of he  entered  and  was  poilefled ;  and  being  fo  poflefled,  the  defen- 
dant»  upon  communication  between  him  and  the  plaintiff,  aflum- 
ed,  that  if  the  plaintiff  would  fcal  and  deliver  to  him  a  deed  of 
alignment  of  his  leafe  and  intcreft  in  the  land,  that  he  would  pay 
to  him  a  hundred  pounds,  and  alledged  that  he  did  feal  and  deli- 
ver a  deed  of  grant,  &c.  but  doth  not  fay  he  was  then  poffcffcd; 
and  if  he  were  not,  the  grant  was  void ;  and  fo  no  confideration. 

Kay.  9. 400.         Secondly,  he  doth  not  alledge,  that  he  did  grant  his  leafe^d  in- 

Ydv.  17.         tereft,  but  that  he  fcaled  and  delivered  a  deed  of  grant,' whidi  is 

5.  Com.  Dig.   not  a  grant. 

^Wl*  7a7»  Curia,  cMtra  ;  for  when  it  was  alledged  that  the  plaintiff  was 

once  in  pofleilion,  it  ihall  be  intended  he  did  fo  continue  till  the 
^rant,  and  it  fhall  be  intended  a  good  grant,  and  the  leafe  and 
,  mtereil  pafled  by  it  :  and  it  wa^  fo  adjudged. 

Caib  9.  Lancelot  againfi  Johns. 

An  o«iiawi7  !a  tf  RROR,  upon  a  recovCTy  in  debt,  and  outhiwry  upon  it. 
ttf^mon.  Firft  Error.    The  defendant  brought  debt  zejuinR  Lancelot 

'    and  y.  5.  and  the  Iheriff  returned,  quiil  nen  babcnt  bona  aut  catalla 
^^^^^    *fk0d  Jkmmomri  fofftht-,    whereas  it  ought  to   be,  per  ^uod  fum- 
Fi>ft.  10^  Hi.  moniri,  Wr. 
•**•  59«»  Second  Error.    It  ought  to  be,  wque  eorum  aliquis^haiet. 

Third  Error.  It  is  returhed,  quinto  exa£lifutre  per  quod  utlagatl 
exj/hifit  ;  whereas  it  ought  to  be,  per  judicium  coronatorum  uttagati^ 
for  they  are  judges,  and  the  certificate  is  to  be  by  them. 

'Fourth 
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FbuftH  Error.    In  the  original  he  Wis  named  Lamueht^  and  In    Lawcilot 
the  exigent  Zaitcr/f/.  *l'*"s^ 

Fifth  Error.     He  wai  Outlawed  in  Hif^ingh,  and  doth  hot  fay 
in  HufltAgis  de  cmmunibus  placiusJ\  i«  <^^««  Dij, 

And  fbr  thufc  errori  the  jttdgnient  was  revtrfed.  FtJ9  a*  Richk  3*  j.  com.  Dlf, 

Allen  ^^j/»^  Yorke*  cah  j. 

^HE  (iafe  was,  -<////«  wa«  condcnined  at  the  fnit  of  Torke  in  the  ^-^.  if  «a 
*    queen's  bench  in  an  a£tion  upon  the  cafe,  and  dama^  ^'^^  ^^ovcr"by  «!• 
afleflal  to4CXX>h     iVif  dieth,  being  fatisfied  of  lOOoh  p4rCeIy;„J,,he,^, 
of  the  4000I.  and  his  wife  being  executrix,  beings  a  fcire facias  ^w  or  ajuds- 
for  the  3000 1.  reliduc. — ^ThEt  Court  doubted*  Fitie  4.  {2f  5.  Mar.  mcntdebt  du€ 
-P/'T,  165.  19.  Rich.  a.     "  £*^r«fip».^*  '"'SL'^n."''' 

t.  Will.  5oa»    Cartlii  69*    Strmfe,  1198.    8ee  17.  Car* ».  c.  S. 


Anonymous.  CAn4» 


pRROR, 


upon  a  judgment  riveh  in  ^finnedon.    The  error  ^5*71  if  Jo^f- 
■■^  afligned  was,  that  the  aftion  was  brought  s^inft  three,  ^^*JJ-^"^" 
whcFcof  one  was  within  age,  and  judgment  was  given  by  default;  given  againft  aa 
whereas  judgment  is  not  to  be  ^iven  againft  an  infant  by  default ;  infant  by  de- 
and  upon  this  it  was  demurred  m  law.  f>uit. 

The  infknt  wis  brought  into  cSourt  to  be  leert,  and  he  was  of  c^  j^/^jj, 
the  age  of  feven  years. 

The  Court  doubted  aftet  argument  by  Andrewsi  and  would 
advife*     Vide  Djtry  164. 


£2 


Hillary  Term, 

29.  Eliz.      In  the  Queen's  Bench. 

.     5/>ChriftopherWray,  Knt.  Chief  Juf tee. 
Str  Thomas  Gawdy,  Knt.  "1 

John  Clench,  Efq.  I     Jullces. 

Robert  Schute,  Efq.  J 

Sir  John  Popham,  Knt.    Attorney  General 
5/r  Thomas  EgertoD,  A«/.     Solicitor  General. 


Case  u 


Morgan  againfi  KifTe. 


^'  «e  mtimain.  A  CTION  FOR  WORDS,  that  the  plaintiff  "  maintained, 
•*  ^  p»r*t«/*  A\  **  viftualled,  and  helped  to  let  go  certain  pirates,  contrary 
mfiftno/be •-  -^  **  to  the  law  of  the  realm,  and  the  proclaraations^made.*' 


vcrrcd  that  he'  Upon  not  guilty  pleaded  it  was  found  for  the  plaintiff,    widi 

^new  them  to    damages  iixty  pounds. 

be  pirate*?  It  was  moved  in  arreft  of  judgment,  that  the  wards  were  not 

Port.  251. 4^7' aftionable ;  for  it  is  not  alledgcd  that  he  knew  them  to  be  pirates, 

Qo.  jac.  59.    ^^  maintained  them  in  their  piracy. 

Coke,  contra  ;  for  when  it  was  alledged  "  he  maintained 
**  pirates,'*  &c,  it  fhall  be  intendcdf»  malam  partem^  and  that  he 
fpoke  tliem  maliciouily,  and  that  he  maintained  them,  knowing 
them  to  be  pirates.  And  it  was  adjudged  in  Sir  Henry  Lea's  calc 
againil  Pennlftony  where  Penmfton  faid  to  Sir  Henrys  "  he  maintained 
**  thieves,"  that  an  aftion  did  lie ;  and  afterwards  the  plaintiff  had 
judgment :  for  when  it  is  faid  "  he  maintained  them  againil  tlic 
***  law  and  proclamations,"  it  flia|l  be  intended  in  the  worfe  fcnfc. 
And  although  piracy  is  triabjjfc  by  the  civil  law,  yet  by  the 
28.  Hen.  8.  c.  15.  our  law  takejn  notice  of  it. 


Casi  *. 


Petty  wood  agatnji  Cook. 

EafterTerm,  2%.  Elite.   Roll  ^j^^ 


^.  ckvifcs  three  pJECTIONE  FIRM-ffi.  The  cafe  was,  Hawkins  was  feifed 
houfcstohis  XL  jj^  fjg  Qf  three  houfes  iwBuryy  and  devifcd  them  to  his  wife 
^i^J^'^o^fox  life  ;  the  remainder  of  one  of  the  meffuages  to  Robert  his  fon, 
bottfetoeachof  and  his  heirs  ;  the  remainder  of  one  other  of  .the  meffuages  to 
hii  three  chii-  Chriftian  his  daughter,  and  her  heirs  ;  and  of  the  third  melfuagc 
Arcninfni*^htd^  jff^n  his  daughter,  and  her  heirs;  having  only  thefe  three 
«  dic*^itto^  children.  And  did  further  will,  that  if  any  of  them  died  without 
•*  ifrue,therur-  i^ue,  that  then  the  furvivors  (hall  enjoy  totam  illam  partem  cqual- 
«•  vivors  (h-iil  Iv  divided  between  them.  Chrlftian  taketh  hulband,  and  hath 
**  enj  >y  utsm    iftue  the  leflor  of  the  plaintiff,  and  dietli ;  after,  Robert  dietli  with- 

«  equally  between  them."— Thefe  words  convey  to  the  furvlfori  an  eftate/or  Uft  only.    Poit,  695.  745* 

out 
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out  iflue  ;  then  the  feme  of  the  tcftator  dieth.  Joan^  being  the  fur-  Pitttwooh 
i-ivor,  enters  into  all  the  part  o( Robert ,  and  taketli  hulband,  and       ^^-fV 
hath  iflue  the  defendant,  and  dieth.  Cooki. 

The  queftion  was,  If  the  ifliic  of  Joan  fhall  have  all  the  part  1. 1-eon.  119, 
of  Robert^  as  a  devife  to  his  mother  and  her  heirs  ;  or  if  the  iflue  '93' 
of  Chnjllan  (hall  have  a  moiety  with  her  as  co-partner  r  show  ao% 

The  cafe  was  argued  hy  Go Liii^c  for  the  plaintiff y  and  Coke  a.  Mod!  253! 
for  the  defendant ;  and' all  the  Juftices  held,  that  by  the  devife  only  261.383. 
an  eftate  for  life  is  limited  to  the  furvivor,  and  the  fee  doth  de-  i.Roli.Abr.836. 
fcend  by  courfe  of  law,  as  well  to  the  iflTue  of  Chrifiian,  which  firft  \^^^^l'^^' 
died,  as  to  the  furvivor;  and  though  the  words  are,  "  ^*^  the Ld*Ra^' 1561. 
'*  furvivor  fhall  enjoy  totam  illam  partem^^  that  is,  all  the  mefltl-  a.  Vern.  3S8,  ' 
age,  and  not  according  to  all  the  eftate  the  party  dying  had  in  the  3.Cora.Dig.3i. 
nieffuage;  for  no  eftate  being  limited,  it  fhall  Se  intended  but  an*  g**^*'^^*  5^* 
dlate  for  life.     And  the  plaintiff  had  judgment.  cc^^'k!;? 

DougL  ^7.  759.     z.  Tain  Rep.  596. 

The  ShcriflTs  of  Norwich  agaiafl  Bradfliaw.  Caii  %. 

ACTION  upon  the  cafe  for  an  efcape.      The  plaintiffs  dedar-The  iheriff  may 
ed,  that  whereas  J.  S.  recovered  againft  tlie  defendant  in  debt  J^'|°S^*J}.^^^^ 
nine  pounds  and  ten  fliillings^  and  a  capias  was  awarded  to  take  agli^ftVpriron- 
him    in  execution,  by  force  whereof  they  made  their  warrant  to  cr  before  he  hat 
the  three  ferjearits,  &c.  there  to  arrel"     m,  who  did  arreft  him  25.  Ft:b.  p*Jd  thcmoncy, 
and  he  efcapcd  from  them,  and  afterwards  was  not  found  in  the  faid  *|}V"?"/? 
county,    per  auod  they  were  bound  by  reafon  of  the  efcape  to  J ^,^,^^1^  j^^^. 
aufwer  the  debt,  necnon  to  expend  money  for  the  fearch  of  hini*,  the  warrant  wai 
to  their  damages  twenty  pounds.  Upon  not  guilty,  the  jury  found  under  feai,  nor 
he  was  arrefted  circa  the  26.  of  Feb,  and  then  and  xhtrtfeipfum^^^^^^^^^'y 
r4cuffit.     And  it  was  alledged  in  arreft  of  judgment,  that  tlicde-^^^^^^^^^^PJ 
claratioii  was  not  good,  for  two  caufcs.     i.  That  they  ailcdge  thai  it  be  before  A»« 
they  made  a  certain  warrant,  and  fay  wox  fuh fgtllo  figillat\  and.  a  fuit  wa$  com. 
warrant   without  feal  is   not  fufficient.     2.  They  alledge  that  menced. 
they  were  chargeable   with  the  debt,    but  fay   not  tlaey  weife  ^^^  *37« 
charged,  nor  fhew  not  that  they  were  otherwife  damnified  :  and  if  J*  ^^Xli^ 
they  be  not  damnified  they  have  no  caufe  of  a£tion,  for  it  may  be  Lut.  64. 
the  party  will  never  fuc  them,  or  they  may  die  before  fuit,  and  Codb.  \%^. 
then  the    fuit  is    gone :    and    an   exception  was  taken  to   the  Shower,  174. 
verdift;  for  the  arreft  and  refcue  \%  fuppofed  to  be  26.  Feb.  *nd  J  gfj^*^^ 
the  jury  find  it  was  circa  26.  Feb.  which  is  uncertain  whether  it  Moor, 660. 404, 
were  before  or  after  that  day ;  and  if  it  were  after  the  day,  it  will  597. 
not  maintain  the  declaration,  for  then  it  cannot  be  a  refcue  the  i.l^n.  237, 
26th  day  ;  but  if  it  were  before  the  day,  tlien  it  continueth  a  ref-  '•  ^*!^  ^^• 
cue  at  that  day.      .  ^'         *^' 

Curia,  contra  in  omnibus.    As  to  tlie  firft,  it  is  ufual  form,  when  ^^'  "4-  *37- 
the  fherifF's   warrant  is  pleaded  to  arreft  one,  to  fay  that  they  *^*'  *^3-  349- 
made  a  warrant,  &c.  but  do  not  izyfub  figillo^  t^c.  Secondly,  An 
adion  lieth  by  the  fhcriffs  upon  this  efcape  before  the  jparty  fuc  5.  Co.  14.  •. 
them,  for  the  party  arrefted  did  wrong  to  them  by  the  efcape  and 
refcous,  and  they  are  always  chargeable  to  the  other  party ;  and  if 
they  ftay  till  they  arc  fued,  perhaps  the  party  that  efcapcd  may 
die  in  the  interim,  or  will  fly  the  country,  that  they  cannot  hear 
of  him ;  and  in  Holt  v.  Hills  in  this  court,  it  hath  been  adjudged 
^at  an  aftion  licth  for  this  efcape,  and  tlie  party  fhall  not  take 

£  3  advantage 
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SHxtirvi  PT  advantngjB  of  his  own  tort,    And  ^  to  the  exception  to  the  ver* 

^^"^ffjj"     ^^*   *^  is  good  enough,  be  the  refcous  before  the  day  of  after  the 

"BkaIiuaw^  day  fuppofed  in  the  declaration,  fo  as  it  be  before  the  fuit  com-. 

menccd. — And  fo  Clench  faid  it  h^th  been  adjudged  upon  great 

f'  n%^*'  ***  b  *^^^^®>  where  a  trcfpafs  was  found  to  be  done  after  the  day  alledg- 
■   '  ''  '^^'  '^d,  for  the  day  is  npt  material.    And  the  plaintiff  had  judgment. 


Cais  4* 


Alford  againft  Lee, 


•Arelcafcdc,  T\EBT  upon  an  obligation.  The  cafe  upon  demurrer  was,  The 
liveicd  to  a  XJ  plaintiff  and  defendant  fubmittcd  thcmfelves  to  the  award  of 
■good  perfor.  Certain  perfons,  of  all  matters,  &c.  and  were  obliged  each  to  the  other 
mancc  of  an  to  Hand  to  the  award.  They  made  an  award,  that  they  (hould  re- 
award,  if  no  ieafe  each  to  the  other  all  aftions  before  the  feaft  of  5/,  Peter  then 
particular  pla<ic  ftext  enfuing.  The  defendant  in  the  eve  of  the  faid  feaft  makes  a 
forThrJdiit  ^^^^^^  ^^  ^9  plaintiff,  and  delivers  it  to  one  Pr'mme  to  the  ufe  of  the 
PoA  ^4^ '  cl*^.'  plaintiff,  without  his  aflent  or  knowledge,  and  when  the  plaintiff 
5.  Co.  119.  bl  heard  of  it,  he  difagreed  to  it  \  and  if  this  w'^r^  a  performance  of 
Woor,  3.         the  award  was  the  queftion. 

J^^xtfi^^liy  Cooper  argued  it  was  not,  for  it  takcth  no  cffeft  as  a  relCafo 
till  the  agreement  of  the  party :  s^nd  it  is  delivered  to  a  ftranger, 
who  will  peradventure  not  aclivcr  it  without  fuit,  and  perhaps 
will  never  deliver  it ;  and  relied  upon  20.  Edw.  «.  ♦*  Account^^^  yp. 

Atkinson  contra ;  for  it  is  immediately  a  relpafe,  and  he  can- 
not plead  Wftinft  it,  nan  eflfa(fum  \  nor  can  countermand  it,  and 
tfac  plaiati^  may  agree  to  jt  when  he  plcafetb ;  and  cited  Taw'% 
^afif  2.  Eliz.  JOy$r* 

Afterwards,  in  Triniiy  Term^  291.  £/rz.  it  was  adjudged  a  good  per- 
/orcn^nceof  the  condition,  bccaufe  no  p|ace  was  appointed  by  the 
lurbitrators  where  the  releafe  ihould  ht  delivered ;  and  it  may  bo 
the  iplaintiff  will  abfent  himfelf  out  of  the  county,  tha^  the  d^<^ 
l^nd^t  cannot  $|id  hif^;  ^nd  diey  ^eli^  upon  X^^  f^* 


(lailer 
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Sir  Chriftopher  Wray,  Knt.  Chief  Jujlice. 

Sir  Thomas  Gawdy,  Knt.  1 

John  Clench,  Efq.  ?  Jujlices. 

Robert  Schute,  Efq.  3 

Sir  John  Popham,  Knt.    Attorney  General. 

Sir  Thomas  Egerton,  Knt.    Solicitor  General. 
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Gray  iigainjl  JefFcries. 


Caii  i. 


TRESPASS  upon  the  cafe.   And  fuppofeth  that  he  in  24  The  father  of  an 
jE//s;.put7%.Gr<7yhis  Ton  and  heir  apparent  to  the  defendant^  heir  cannot  haira 
to  be  his  apprentice  in  the  art  of  a  ttyior  for  fevcn  years ;  *»  *^»«  «^ 
and  that  the  plaintiff  was  fcifed  of  lands  in  the  county  bf  B,  m^^^^^ 
fee  of  the  value  of  twenty  pounds,  which  lands  after  his  deceafe^,"^*^^ 
are  to  defcend  to  tlie  faid  7%.  Gray :  the  defendant  the  iirll  of  May  fon  of  a  maim 
28,  Ellx.  vi  y  armis  did  affault  the  faid  Tb.  and  ftruck  him  with»a  recdfed  from 
fpadc  upon  his  back,  by  which  he  became  lame  and  decrq>it,  by  **!^f*f  ^ 
reafon  whereof  he  loft  his  marriage,  and  could  not  marry  him  as  rLpren^j  JJIT 
before,  to  his  damages  two  hundred  pounds  fa).  Poft.  770. 

Upon  this  declaration  the  defendant  did  demur  in  law ;  and  it  1.  in(t  90.* 
was  argued  by  Tanfield  of  the  one  part,  and  HmUoh  of  the  other :  3*  Co.  38-  b. 
and  the  fame  day  without  any  further  argument  it  -was  adjudged  J^^«  7^3^- 
for  the  defendant;  for  the  Juftices  faid,  it  doth  not  appear  by  anjr  3, bi. com!"^4o, 
book  that  the  father  fhould  have  an  adion  for  the  lo»  of  the  maiv  3,  Burr.  1879. 
riage  of  his  fon  and  heir,  except  when  a  ftranger  takes  him  b^  a.  Term  Rep. 
force  and  marrietli  him :   but  if  the  Ion  marry  himfelf,  or  a  ♦•  **^- 
ftranger  procureth  him  to  marry  one,  the  father  bath  no  remedy  : 
and  trefpafs  for  beating  or  battery  of  the  fon  lieth  not  for  the  hi- 
ther, but  the  fon  only  fliall  have  the  a£tion.  Alfo  iix  this  cafe  he 
is  bound  apprentice  for  feven  years ;  and  fo  till  the  fevcn  years  are 
paft,  the  father  hath  nothing  to  do  with  him,  and  cannot  marry 
hin^  daring  thattime;  and  lo  cannot  have  ana£tion  for  lofs  of  his 
marriage,  which  perhaps  will  never  come  to  him. 

(«}  Sec  II.  Car*  ».  14.  by  which  the  makr  mMritapi  it  aboBihed. 

Anonymous,  Cai«  u 

T^OTA,  It  was  held  by  Wray  and  Clench,  that  if  one  cut  Nb  tythc  due 
■'-^  trees  which  are  or  may  be  timber-trees,  as  oaks,  elms,  &c.  al-  for  timber  neei. 
though  they  be  under  the  age  of  twenty  years,  no  tithes  are  due ;  ^"  '* 
and  10  if  trees*  of  that  age  be  cut,  and  new  germins  grow,  no  tithe  n.  co.  48.  b. 
is  due,  though  .they  be  cut  under  that  age. 

£  4  Love 
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Caie  3.  Love  a^ainjl  Pigott.  •    , 

/h  u^*^'^"^^  TT  was  faid  there  arc  divers  precedents,  that  if  a  lellee  for  years 
Mbitior^  ^*°"  ^^  ^"^^  ^"  Coiirt-Chii/iiaH  for  tythes,  he  in  the  reverlion  may 
Moor,  915.       have  a  probibitiou. 

3.  Lev,  209. 

Ca8£  4.  Trevilian  jg-^/Vj/?  Lane. 

Alcafefor  INJECT  ION  E  FIRM-^.  The  cafe' was,  Jvice  Trevilian, 
three  lives  made  -t-'  tenant  for  life,  remainder  in  tail  to  Thomas  her  fon,  remainder 
by  tmant  for  \^  f^^  ^^  ^j^^  hc\x%  of  Jv'ice,  Avice  and  Thomas  make  a  leafe  for 
dcr  man  in* uil  ^^^ee  lives  bv  indenture ;  Avke  dietii ;  Thomas  ^cdXi\%  the'revcrfioi> 
isnodifcoDiinu- to  B.  in  fee  to  the  ufe  of  iiis  laft  will ;  and  afterwards  dcvifcth  the 
ance.  reveHion  for  years  and  dieth.     The  three. lefl'ees  for  life  die.    The 

Poit.  z5».         devifee  for  years  enters ;  the  heir   of  tlie  body  of  Thomas   oulls 

him  ;  and  he  brings  fjeilione  jirmre, 
I.  Co.  77.  a.        The  queftion  was,  If  the  leafe  for  three  lives  be  a  difcontinu- 
*"•  ance  to  toll  the  entry  of  the  iffue  ? 

Cowp.  702-  Drew  argued  that  the  entry  of  the  iflue  was  lawful ;  for  the  leafe 

for  three  lives  being  made  by  deed,  was  the  leafe  of  the  tenant  for 
life,  and  the  confirmation  of  Thomas^  and  fp  no  dil'continuance, 
l^.  Jrlen.  7.  14.  Comment.  140.  13.  Edv:.  4.  4.  But  if  it  had  been 
without  deed,  then  it  had  been  the  furrender  of  the  tenant  for  life, 
4nd  the  leafe  of  hiijiin  the  remainder,  forotherwife  nothing  would 
pafs  from  him. 

Coke  contra^  that  it  was  a  difcontinuance ;  for  a  leafe  for  three 
lives  was  more  than  they  both  could  make ;  and  fo  it  is  a  tort^  and 
the  rcvcrfion  was  gained  by  tort^  but  in  whom  the  reverfion  was,  it 
xnaay  be  doubted. 

But  it  was  adjudged  that  it  was  no  difcontinuance.  Ex  relatione 
JoHANNis  Walter. 

Ca«i  5^  Eaft  Skidmore  ancFFoame  againji  Vaudftevan, 

A  mifnomer  of  •-^  0  V  E  N  A  N  T.   For  not  performing  certain  covenants  in  an 
the  chriiUan  ^^  \^  indenture  beUvccn  the  plaintiffs,  mailer  of  the  good  fhip  of  J. 
^h^lw^\if^      of  which  Eobert  Pitman  wzs  owner  of  the  one  part,  and  the  de- 
in  t\K  dtien-      fcndant  of  the  other  part ;  and  the  conclufion  of  the  indenture 
cjantsplcaof a^yas,  '*  /«  cujus  vci  tejiimonium^  the  parties  aforefaid  to  thefe  pre- 
i,cUnjt  toan^     44  fents  have  fct  their  hands  and  feals.'*   And  all  the  plaintiffs  and 
nllirirfaur'  ^^^  ^^  jRobert  Pitman  fct  their  feals  to  one  part,  and  the  defendant 
to  the  other  part ;  and  in  the*  indenture  there  were  divers  covc- 
td.  Raym.  aS.  ^ants  to  bc  performed  by  the  plaintiffs  and  by  the  faid  Robert  Pitman 
to  the  defendant ;  and  e  converfo  :  and  there  was  a  claufe  in  the  in- 
denture, that  the  plaintiffs  ancf  the  faid  Robert  Pitman  bound  them- 
felvcs  to  the  defendant  to  perform  the  covenant.     The  defendant 
pleads,  that  the  indenture  was  delivered,  to  the  plaintiffs,  and  to  the 
faid  Thomas  Pitman  (and  fo  miftakcs  Thomas  for  Robert)  ;  pleads  the 
lelcafe  of  the  faid  Thomas  of  all  covenants ;  and  thereupon  the 
plaintiffs  demurred,  for  two  caufcs :  i.'  The  refcafe  was  pleaded  by 
Thomas  Pitman^  whereas  no  fuch  man  was  named  in  the  inden- 
ture.  And  this  was  hfeld  a  great  miftake,  and  without  defence ;  and 
the  roll  was  commanded  to  be  fearched. 

The 
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The  chief  matter  was,  admitting  the  nnme  had  been  right  plead-  Eait  Ski». 
ed,  and  tliat  Robett  Pitman  had  releafed,  if  this  releafc  was  good.    *««***?  ^^' 
Coke  argued,  that  forafmuch  that  only  the  plaintiffs  in  the  pre-  „    ''^'"'^ 
miles  of  the  indenture  were  parties  ot  the  one  part,  and  tlie  de-  a     -r       u^ 
fendant  of  the  other,  although  Robert  Pitman  is  afterwards  named  ^^^  jj  ^^ 
in  the  deed,  it  is  a  void  deed  as  to  him  ;  and  no  covenant  made  to  mentioned  in 
him  or  by  him  is  good,  for  he  is  a  ftranger  to  it,  and  his  fealing  and  the  f>rtm!fts  of  a 
delivery  is  not  material:  as  if/.  5.  by  indenture  between  him  of  the  ^^^* "  1^  ■ 
one  part,  and  /.  D.  of  the  other,  dcmifeth  lands  to  /.  D.  and  J.  B.  poft^ls.'Vic, 
it  is  void  to  J.  B.     And  he  anfwered  the  cafes  put  by  Godfrey  of  j.  inii.  673. 
tl^e  other  fide,  4.  Edw»  2.  Obligation^  where  an  obligation  was  made  1.  Rol.  %%. 
by  /.  S.  (*)'  ad  majorem  rei  fecuritatem  invent  J,  D,    Fide-Jufforcm^  Qo'fi^*  600, 
and  /.  D,  put  his  feal  to  it ;  tliis  was  his  deed :    which  cafe  he 
agreed  ;  for  it  is  not  mentioned  whofe  deed  it  is  j  and  fo  is  the  deed 
of  both  which  are  named,  and  put  their  feals,  &c.     So  when  an 
incumbent  grants  a  rent,  by  the  atfent  of  patrt)n  and  ordinary,  and 
they  put  their  feals  to  it,  this  is  not  their  deed,  but  only  their 
a^rreement  to  itj  and  the  cafe  of  39.  Edw.  3.  pL  9.  is  upon  the 
fame  rcafon  of  4.  Edw.  a. — In  Ahch.  29.  ii  30.  E^%.  it  was  ad- 
judged for  the  plaintiffs,  and  the  principal  caufe  was  the  mifnof- 
mety  which  the  Court  held  could  not  be  amended.     Wr ay  faid, 
they  conceived  the  matter  in  law  to  be  alfo  for  the  plaintiffs. 

Sir  Walter  Afton  againft  AVhitenall.  CAt«  6, 

T\rASTE.    Error  was  brought  of  a  judgment,  in  an  aftion  of  ^«  ^^"*  ^^ 
^^    waftc,  and  the  error  affigned,  that  the  plaintiff  in  the  aftion  ^V""^^*^*!!!.^ 
did  count,  quhd  cum  fuiffit  fn/itus  of  the  land,  he  did  demife  the  ^ii^\Qlx^ 
fame  to  the  defendant  for  years,  and  he  had  done  wafte.     The  de-  piaintif  cx- 
fcndant  pleaded  "  tiul  wafte  fa'tt^^^  and  found  againft  him,  and  pr«f'ly  to  plead 
iudgment  given.     The  error  affigned  was,  that  he  faith  "  qufid^^^!'^^^^ 
"  feifitus,  ^cr  but  faid  not  of  what  eftate  ;  and  fo  may  be  in-  ^^^^  ^"^ " 
tended  but  an  eftate  for  life.  Antc,'aa* 

Godfrey  and  Beaumont  faid,  that  the  declaration  ought  to  Poft.  65.  R7. 
comprehend  certainty,  and  fliall  not  be  good  by  intendment:  and  9-  Co. a;,  a, 
although  the  declaration  had  been  good,  if  he  had  not  mentioned 
any  feifin  ;  yet  when  he  alledges  feifin,  and  that  infufficiently,  the 
declaration  is  not  good  ;  as  Panridge\  Cafe  in  Phwdtn  reciting  a 
ftatute,  &c.  (a).  f4i)Pliinke» 

But  ScHUTE  and  ChZJ^cn^Juftices^  held  tlie  declaration  to  be  v.  Griffith 
good ;  for  the  allegation  of  feifin  is  not  material,  when  it  might  ^o^-  »36. 
have  been  left  out ;  and  it  is  helped  by  tiie  words  fubfecjuent,  viz.  f  ^XCTirfR** 
"  ad  exhareditatiomnij^   which  explain  how  he  was  feifed ;  and  it  \^^^ 
being  but  matter  of  form,  it  is  helped   by  the  ftatute  of  jeofails 
after  vcrdift.— Gawdy  doubted  ;  et  adjournatur. 

Difply  againft  Sprat.  ^^"  ^ 

pJECTIONE  FIRMjE.     They  were  at  iffue,  and  in  the  t^^-  A  man  can 
"^  nhe  facias  one  of  the  pannel  was  named  Thomas  Barker  of  D.  ^^''^  *>"*  ^^ 
and  in  the  diftringas  jurat'  he  w»s  left  out,  and  Thomas  Carter  ^^  SJ^^  ^ Jj^jJ^^ 
■O.  put  in  his  place.     At  the  ni/i prius  Thomas  Carter  was  fworn,  may  have  twt 
and,  witli  others,  tried  the  iifuc. — Coke  allcdged  this  in  arreft  of  firnamci, 

judg- 
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PisPLY  judgment;  for  now  there  were  but  eleven  of  the  pannci,  Thomas 

again/l  Carter  being  miftaken,  and  falfly  named  for  Thomas  Baker  ;  as  in  a 

SyRAT.  vemre  facias y  a  juror  was  returned  by  the  name  of  George  Tompfon^ 
Port.  319.  laa-  jtnd  in  the  diftringas  jurat*  he  was  named  Gregory  Tomffon^    and 

»5».  32S.866.  fyyQj.jj  at  the  jM/f /jritti  ;   and  this  was  held  a  void  verdl£t. — But 

s.Co.42,4V  *^"^  Court  faid,  tliere  is  a  great  difference  between  a  miftake  in 

Co,  Lit.  3.  a,  the  name  of  baptifm,  and  in  the  lirname ;  for  a  man  can  havor 

J.  Bac.  Abr.  but  onc  name  of  baptifm,  but  may  have  two  firnames. 
Z76.  622-    ^  • 

^'*"  ^  Windfmore  againft  Hubbard. 

Trinity  Term,  27.  EUx.  Roll  850. 

A  teaft  to  one  Tj^  JECTIONE  FIRM^.  The  cafe  was,  Lerd  Sturtonhj  indcn- 
ioi  Ute  baben.  Hi  turebctwccn  him  and  7.  5.  let  certain  land  to  J.  S.  for  life,  ia^ 
tZ'l!'cl^lt^'"^'''^  to  him  and  J.  B.  and  C.  his  three  {ons/uccejivi'.  The  firft 
ly,  but  omit-  queftion  was,  If  they  all  took  an  eftatc,  because  the  fons  were  not 
ting  to  mention  named  in  the  premifes  of  the  deed?  Secondly,  the  queftion  was, 
them  In  the  pre-  jf  ^h^y  ^^ke,  whether  they  take  jointly,  or  not?  And  thirdly.  If 
di^r  mJfbe  *^y  ^^^  "^  ^^y*  whether  there  ihaU  be  an  occupant  for^'the  life 
for  the  itfe  of  ^^  ^^^  thKt  Others,  fo  as  it  (hall  be  a  Icafe  to  J*  S.  for  his  own  life, 
the  father  onJy,  ahd  for  the  life  of  the  three  fons  ?  And  after  argument  by  C§ie 
and  the  fons  and  Others,  the  clear  opinion  of  tlie  Court  was.  That  the  fons  Ihall 
^mo  'no^r*°  ^^^  ^^^^  ^"  poflfiflion,  becaufe  they  are  ntt  named  in  the  premifes 
by  way  of"rc-  ^^  ^^^  dttd^  nor  fliall  they  take  by  way  of  remainder ;  for  the  iu- 
inainder;nor  tent  was,- to  give  the  lana  to  them  in  pofleflion,  18.  Eefw.  3.//. 
«iin  there  bean  59.  Broke  **  Leafes^*  54.  The  only  doubt  was,  if  there  Ihall  be  an 
Becafant  to  fuch  occupant  ? — But  Wr  AY,  C/J.  faid,  there  can  be  no  occupant ;  for 
Ante  c6.  it  being  limited  to  the  father  for  his  life,  tltis,  is  a  greater  eftate 

Port  L  *^^^  ^^^        ^^^^  ^^  others  (vide  5.  Co.  RoffPs  Cafe)  and  the  three 

491.  '*''  ^^^^  *'^  named  as  perfons  to  have  an  eftate,  and  not  to  make  a 
Owen,  138.  limitation  of  an  eftate.  And  3r/w,  29.  it  was  adjudged,  that  there 
CcWb.  51.  was  no  remainder,  and  that  there  (hall  be  no  occupant  (a)  » 
Co.  Lit.  6.        £^  relatione  Walter. 

^Roi'i.'^Ibr.ec.  Not  A.  Delayer's  Cafe,  17.  £iix.(i).  Tenant  by  the  cour- 
Hob.  275  313. tefy  grants  over  his  eftate;  the  grantee  devifeth  it,  and 
Hutt.  87.  dieth  :  this  was  held  a  void  devife,  and  out  of  the  ftatute  of  wills : 
Cart.  5.  and  it  was  held,  that  although  the  devifee  doth  firft  enter  after  the 

Cro.^jac.  564.  j^^jj^  ^f  ^j^^  devifor  ;  yet  he  fliall  not  have  the  land  as  an  occu- 
i'cph.^i2^6.  pant,  for  there  (hall  be  no  occupant  of  an  eftate  of  tenant  by 
I.  Wood  Con.    courtefy,   or  tenant  in  dower,  which  are  eftates  created  by  law. 

»7.  J?*  relatione  Edward  CoKE. 

I.  Saik.  188. 

(a)  By  29.  Car.  2.  c.  3.  where  there  is  bat  in  cafe  the  tenant  dies  infdlatei  in  tbt 

no  fpccial  occupant  in  whom  the  eilate  adminiftrators  alfo,  and  ^  in  a  coarfe  of 

may  vef\,   the  tenant  ffur  autrt  vU  may  diftribution   like  a  chatwl  incerelt.— See 

devife  it  by  will,  or  it  ihall  go  to  theexecu-  1.  Bl.  Com,  259, 26c. 
tors,  and  be  aflets  in  their  hands  for  pay-        {b)  Vide  Harg.  Co.  Lit.  41.  b.  note  [i] 

ment  of  debts. — And  by  14.  Geo.  2.  c.  where  this  fubjea  is  explained*    Sec  alio 

ZQ.  it  ihall  veil  not  only  in  the  uceoutorsi  Pov/eU  on  Devifts,  p.  37. 


Trinity 


Trinity  Term,  .    ^^ 

29.  Eliz.  In  the  Queen's  Bench. 
Sir  Chriftopher  Wray,  KnL  Chief  Jujiice. 
Sir  Thomas  Gawdy,  Knt.  -j 

John  Clench,  Efq.  i  Jujiices. 

Robert  Schute,  EJq.  J 

Sir  John  Popham,  Knt.     Attorney  General. 
Sir  Thomas  Egerton,  Knt.     Solicitor  General. 

Marih  agahji  Kavenford.  Cai«  i. 

y%  SSUMPSIT.     And  counts,  that  whereas,  at  the  requeft  of  promifc  by  a  fa- 
A^   the  defendant,  there  was  a  communication  of  a  marriage  ther  to  his 
^    -^^  between  the  plaintiff  and  the  daughter  of  tlic  defendant ;  fon-in-Uwtf//er 
that  he^  married  her,  and  tliat  afterwards  the  defendant  proraifed  to  'J^iZVcon^dc^ 
pay  him  one  hundred  pounds. — ^Egerton  and  Foster  argued,  ration. 
tiiat  this  was  no  confideration;  for  it  is  paft,  and  had  no  reference  Ante,  4.2. 
to  any  aft  before:  but  if  the  marriage  had  been  at  the  requeft  of  Po<*-7i5- 
the  defendant,  and  after  the  marriage  he  promifed,  &c.  this  had  c^-  Car.  409. 
been  good. — Popham,  Daniel,  and  Coke  contra.    For  the  fa-  h^^'^^'^,^'**  '** 
thcr's  natural  affe£tion  doth  continue,  and  her  advancement  is  ^^^^  ^°^* 
fuflicicnt  caufe  of  the  promife.    And  they  faid,  it  was  adjudged  in  3.  uv.  366. 
the  exchequer,  that  a  promife  of  ten  pounds  in  coniidcration  of  a.  Leon.  an. 
counfel  given  to  one,  this  was   good,  though  the  counfei  was  Cowpcr,  294. 
givea  betore  :  and  it  was  here  adjudged  for  the  plaintiff. 

Rainfcroft  againft  Lawney,  Cah  1. 

Eafier  Term,  27.  Elix.  Roll  167. 
TERROR  of  a  judgment  in  the  common  bench.   For  that  the  re-  Jodt^ment  re- 
-*-^cord  was,  that  the  defendant  dbtulitfeper  Cutting,  attor-  ^?'  «**  ^"^  ^""f 

natwn  fuwn^  and  left  out  his  chriftiati  name:  and  the  judgment  ^^^*f^.*"J^ 

was  rCV^ried.  Poil«75.  84. 145.  153.  177.  3^8.    Sod  vide  Dougl.  114,  11^. 

Cottington   agatnji    Huietc.  caiej. 

JSa/ir  Term,  2g.  £iiz.  Roll  iZ6.  « 

A  SSUAfPSIT  againft  an  executor  upon  the  promife  of  the  tef-  An  ajfumpfitz^ 
^^  tator ;  gnd  in  the  declaration  it  was  not  averred  that  he  had  ^*'"^  "11?*'^" 
aflets  to  pay  debts,  &c.    But  Mr*,  ag.  fef  30.  Etiz.   it  was  ad- "3";;/^;^j^"°^^ 
j^dged,  th^t  the  declaration  was  good;  and  the  plaintiff  recovered,  aflits. 

9t  Qo.  9P.  b.    Cro.  Jac  194.     1.  Rol.  Ab.  911.    Cowp.  190. 193.  i.  Term  |^_ 

Afh  againji  Wood.  Ca»«  4. 

P'RRORt  Theplaintiff  counts  in  replevin  quod  adhuc  detlnet^  and  in  replevin  for 
^  the  jury  s^ffeflM  the  value  of  the  beafts  and  damages  entirely ;  '^^J^jjs  ^^^^'^ 
whereas  they  ought  to  fever  them :  for  he  may  have  the  one,  and  l^'J^  (j.  (^^^. 
not  the  other ;  and  the  judgment  for  this  caule  was  reverfed.  Port.  560. 

See  a.  fiac.  Abr.  8.    Cro.  Jac.  151. 

Giles  againfi  Ferrers.  caix.5, 

THE  Affifeof  Nufiincc.  The  plaintiff  counts  i^TXexaltavit domum,  Synonimoua 

"*   the  Jury  find  that  erexit^  and  exception  taken  to  it ;  but  the  ^^^\  ^ 

Court  was  informed  by  the  grammarians,  that  the  words  were  of  cowpIL^. 

P|iefenfe«  7^5*  717*  Dou^i  4)<^ 


Michaelmas  Term, 

29.  and  30.  Eliz.     In  the  Queen's  Bench. 

Sir  Chriftophcr  Wray,  Knt.  Cbief  Ju/iice. 

Sir  Thomas  Gawdy,  Knt.  \ 

John  Clench,  B/j.  >    Juftices^ 

Robert  Schute,  Efq.  ^ 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thonnas  Egerton,  Knt.  Solicitor  General. 

^^^^  ^^  Peeke  againft  Wyrrall. 

Heading  in       X^  EPLEVIN.     The  defendant  made  cognizance  as  bailiff  of 
f«pJ<viiu  1^    75^^.  Pigott^  Efq.  for  damagc-fefant. — ^Thc  plaintiff  replied, 

-*-  ^  that  Sir  John  Goodwin  was  fcifcd,  &c.  and  that  he  and  all 
his  anceftors  had  ufed  to  have  for  him,  and  all  his  tenants  for  years 
and  at  will,  &c.  common  in  the  place  where,  for  all  their 
horfes  and  colts  ;  and  he  put  w  the  horfes,  &c. — ^The  defendant  re- 
joined, that  in  the  place  where,  it  was  ufed  time  out  of  mind, 
&c.  that  if  the  horfes  of  Sir  Johny  or  of  his  anteftors,  &c.  did  come 
tliere  hy  efcape^  and  were  not  put  in^  that  it  Ihotlld  not  be  lawful 
for  the  faid  Tho.  Pigott,  i^c.  to  diftrtin  them  damage-fefant,  but 
to  put  them  out  peaceably  ;  and  faid,  that  the  place,  &c.  was  in-* 
clofed,  and  that  the  plaintiff  broke  down  the  inclofure,  and  put  in 
his  cattle,  for  which  he  diftrained,  &c.  absque  hoc,  that  Sir  John 
Goodwin^  isfc.  had  common  in  the  place  where,  ^//Vrr,  (sfc.^-^ 
Walmslky  moved  this  was  no  good  traverfe ;  for hedid  not  con- 
fefs  that  Sir  John  Goodwin  h^d  any  common,  and  therefore  he  ought 
to  traverfe  absciue  hoc,  tliat  Sir  John  had  any  common  there. — 
Curia.  That  pleading  had  been  better ;  for  in  truth  he  hath  not 
confefled  any  common,  &c.  but  it  feemeth  good  enough  as  it  is  ; 
for  this  liberty  that  his  cattle  fliall  be  there  without  being  dif- 
trained, is  in  nature  of  common  ;  and  therefore  he  might  plead  as 
he  did :  but  they  ruled,  that  the  defendant  ihould  mend  his  plea, 
or  that  a  demurrer  be  joined. 


Cask  2. 


Knight  againj  Mory. 

A^rwf/oihat  73  EPLEVIN.  The  cafe  was,  Shelley  mikes  a  leafe  for  years, 
a  irfftc  ihali  not  -Iv  y>y.^^;/j  gi^y  „^„  licehity  to  the  leffee,  to  alien  his  term  without 

t^^ihc"*  ^^^  ^^^"^  ^^  ^^^^  ^^^°^-  .'The  Icflee  dcvifeth  tjic  terra  to  his  fon  ; 
icfTjr's  confcnt,  ^he  leffor  aflenting  to  it. — Three  pointy  refolved.  i.  This 
i%  a  €ot,ditioH  is  a  condition.  2.  A  devife  in  general  is  a  breach  of  tlic  condi^ 
ffttfdenti  and  tion. — 3.  As  this  cafe  is  it  is  no  oreach  ;  for  nothing  paffed  tillth© 
breach^""*    leffor's  affent  was  obtained;   for  it  was  a  condition  precedent: 

and  thougli  in  the  principal  cafe  the  devifee  did  enter  by  the  con-. 
^^%'  }?^jl3^^'  fent  of  the  executor,  and  had  not  licence  of  the  leflbr,  yet  it  is  not 
^jg,  material. 

Cro.  Jac.  74.  3.  Leon.  67.  4.  t«>n«  j.  Gouldf.  59.  Djfw,  45.  i|.  Co,  119/  Cowp.  803, 
Doug]«  689.     2.  Term  Rep.  425. 

Anonymous 


Michaelmas  Term,  29,  and  30.  Eliz.    In  B.  R.  61 


Anonymous.  CA«r  j. 

^OTA.    Coke  moved  this  cafe  to  the  Juftices,  to  know  their  *"*«  remaindw 
•''^  opinion,  he  being  (as  he  told  me)  to  make  his  award  in  it. —  JjJ^"  iuW4« 
Tenant  in  fec-fimple  foweth  the  land,  and  before  the  com  was  fc-  cmbiemcnu 
vercd,  dcvifed  the  land  to  A.  for  life,  remainder  to  j5.  for  life,  and  fown  by  the 
dietli.   J.  dieth  beforc-thc  emblements  were  fevered ;  the  qucftion  devifw  in  fee^ 
was,  Whether  the  executor  of  the  tenant  for  life,  or  he  in  die^^^P^^^^^ 
remainder,    Ihould  have  the   emblements  ?  for  he    faid  clearly,  of  the  tenaot 
that  the  executor  of  the  devifor  had  no  colour  to  have  them.  for  life. 

Wr AY, C.  J.  and  Schute  held,  that  he  in  the  remainder  fliould  Poft.  464. 
have  them,    for  by  the  devife  of   the  land  they  pafs  witliit;  '-^o^^b. 
and  when  thcv  pafs  by  reafon  of  the  land,  and  come  not  by  the  vJ^iidi.  $»• 
manurancc  ot  the  firft  tenant  for  life,  they  Ihall  go  with  the  land :  Hob.  1^%' 
but  if  the  firft  tenant  for  life  here  granted  them  to  another,  it  8.  Aff.  n. 
had  been  otherwife ;  for  by  the  grant  they  are  quaji  chattels  fevered  ^^^*  3«** 
from  the  land. — ^And  Wray,  C.  J.  faid,  it  hath* been  adjudged  in  j^^ve^'^i. 
this  court,  that  Where  baron  and  feme  are  joyntentants  of  land,  Harj.  c.  L. 
and  the  barm  foweth  the  land,  and  dleth  before  feverance  of  the  55.  b. 
«r«,  the/erne  (hall  have  it.  Note  (s-) 

Clench  doubted  in  theprincipal  cafe  ;  for  he  conceived  that  the  i-  ^oni.Dig. 
executor  of  the  firft  tenant  for  life  IhaJl  have  them,  as  chattels  Qougl.  283. 
vefted  in  him:  and  he  faid,  if  land  be  fown,  and  then  the  iandisde-a.£i.Con.rxx. 
vifed  to  y.  S.  for  life  only,  and  before  feverance  the  devifee  dieth, 
his  executor  fhall  have  the  corn,  and  not  the  reverfioner :  which 
cafe  Wray  and  Schute  denied  ;  but  faid  if  it  were  fo,  it  is  not 
like  the  cafe  a  remainder. 

PoPHAM,  Attorney  General,  being  demanded  his  opinion,  agreed 
with  Wray  in  the  principal  cafe,  but  doubted  of  the  cafe  of        , 
baron  2nd/'eme. 

Frat  and  Uxor  againfi  Taylor.  Caie  4. 

A  SSUMPSIT.    That  whereas  the  wife  of  the  plaintiff,  in  con-  A  promlfc 
■^^  fideration  that  the  defendant  Ihould  marry  her  daughter,  had  "™****  ^  I  '^^^'^ 
given  to  him  ttii  pounds,  he  promifed  to  the  wife,  that  if  he  did'^  f^^^tmft,^*^ ' 
not  marry  her  daughter,  he  would  repay  the  ten  pounds  ;  and  avers  agree  to  it,  and 
he  did  not  marry  her,  &c.     Upon  no/t  ajjumpjtt  pleaded,  and  found  his  bringing  ibc 
for  the  plaintiffs,  it  was  allcdged  in  arreft  of  judgment,  that  the  »^«>"»  (»° 
deru'cry  of  the  money  by  xXitfeme  was  void,  and  then  the  promife  ^Ijjf  jfj^™*^ 
wade  to  her  is  alfo  void.     And  altliough  the  baron  agrccth  after- i^e  of  w$ 
^ard  to  the  delivery  and  promife  (as  it  appeareth  bv  his  bringing  agreement, 
the  adion),  yet  this  cannot  make  the  promife,  which  was  void,  to  Cro  J*c«  77- 
be  good;  for  there  was  no  confideration  at  the  timp  of  the  pro-  *^5- 
inilc.    Another  matter  was  moved,  that  the  baron  ^nd  feme  did  s^jjs^*^*,*  * 
join  in  the  adion,  where  it  ought  to  be  brought  by  the  baron  bn-  carth.  2*51. 
ly ;  for  it  is  void  to  tht/eme,  being  during  coverture,  and  it  is  as  a  4*  W«l.  156, 
promife  made  to  the  baron  only.    But  it  was  adjudged,  that  the  ^^'  '"^' 
aaion  was  well  brought;  for  tlie  agreement  of  the  ^tfr(?«  maketh  ^'"' *3^ 
the  promife  good  0^ /ffi//0  to  the  hufbandj  and  it  being  made  to 
^e  wife,  they  may  join  in  the  aftion. 

Anonvraous 
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Anonymous. 

Ca»  5. 

A  Clri6N  for  thcfe  words,  "  Thou   haft  fitten  tipon  the  pil- 
Word* taken     XX  lory;"   but  faith  not  in  what  manner. — Harris    moved^ 
kmitUifatfiu  ^Y^^^  ^^^  words  arc  not  aftionablc ;  and  fo  it  was  the  opinion  of 
the  Juftices,  who  laid  he  might  well  demur  upon  themi 

CA8»«k  Donhe^s  Cafci 

Wordt  aaiona-    A  CTION  for  tlicfc  words,  *•  If  ybu  had  yohi-  dcferts,  jrbti  had 

p^ft    «  **  ^^"  hanged  before  now." — Coke  moved,  that  tlie  a£tion 

Moor.^ols.^'^'  did  not  lie,  for  that  he  did  hot  fhew  any  caufc  why  he   £hould 

Cowp.  276.      be  hanged,  and  deferts  might  be  in  his  mind  concernitig  God* 

— CvKiA  contra.     For  it  Ihall  be  intended,  he  had  committed  an 

ofFencd,  for  which  the  penalty  of  death  was  due  to  him* — Wr ay, 

C.  J.  faid,  it  hath  been  adjudged,  that  where  one  writ  the  name  of 

another  upon  a  wall,  and  writalfo,  that  **  if  thid  man  had  his  de- 

*   "  ferts,  he  (hould  have  been  hanged  ort  thefe  gallows,"  and  drcW 

a  pair  of  gallows  on  the  wall;  it  was  adjudgS,  that  an   action 

did  lie  for  this.  ^ 

Case  7.  Gallics  againjl  Budbery, 

A  pka  of  c(wr-  "r\EBT  upon  an  obligation.    The  cafe  upon  deintifter  was^  The 
Twh^*'*"  plaintiff  being  poflcffed  of  a  term  for  fix  years  of  a  tavern  in 

Snc  are  af-  Gracechurch-Street^  let  the  fame  by  indenture,  with  plate,  and  divers 
firmative,  and  ut^nfils  in  the  houfe,  to  the  defendant  for  three  yearsi  The  de- 
ibme  negative,  fendant,  in  coniideration  thereof,  did  covenant  with  hilu  and  ^\s 
U  bad.--WtoJ  aflignees,  that  dc  menfe  in  men/em  men/atim,  be  Wotdd  Upoti  rcqufift 
tuhcomi.  render  to  him  and  Kis  aiEgnecs  an  account  for  evjeiy  tun  of  wine 
moicement  of  he  did  fell  tliere,  and  pay  him  for  every  tun  (old  thilrty  fhiUings  ; 
it  and  the  time  and  tliere  were  divers  other  Covenants  on  his'  pact  (lome.  in  thtS 
unexpired  affirmative,  and  fome  in  the  negative) .  He  pleaded  cwaumts  ptrjirmed 
m(!^L-whcre  (which  was  ill  in  that)*  The  plaintiff  replicth,  diat  upon  the  laft 
an  aa  is  to  be  day  of  Juhj  he  required  the  defendant  to  give  him  an  account  of 
done  upon  re-  ^  tun  of  winc  fold  at  fuch  a  time,  which  he  refufed  to  do.  The 
qucft,  the  re-  defendant  rejoined,  that  before  that  time,  the  plaintiff  beine  pof- 
queftmuftbc    f^gj    f  ^  ^^^^  jjj  ^^  tavern  for  divers  yejUrs,  part  whereof  were 

made  within  the  yi_    ^    j    ^1.         ^  /i_  i_^^    ^  •  '^  •  ^i_ 

time  limited,  yet  to  come  (but  doth  not  Ihewwhat  time  m  ccrtam,  nor  the 
Port.  231.  commencement  of  it ;  and  therefore  it  wa5  agreed  by  ajil,  it  was 
Co.  Lit.  303.  b.  iJi  in  that),  granted  the  refidue  of  the  fald  term  then  tocoitie  to  B. 
Cowper,  5;8.    ^^  which  grant  he  attofned  ;  after  which  time  he  did  not  rcfufc ; 

and  upon  this  the  plaintiff  diemurred. 

'DKEw/orthe plainiifRTgxicd^  that  notwithftandtng  the  refidue 

of  ^e  term  was  granted  over,  yet  the  account  was  to  be  made  to 

the  plaintiff,  and  not  to  the  amgnee,  for  it  is  a  thing  collateral ; 

and  the  affignee  is  to  have  only  thkt  which  goeth  with  the  houfe ; 

and  aflignee  is,  in  deed  luid  law,  as  an  executor. 
Coke  contra.   For  this  is  as  a  rent  refer ved,  and  in  nature  and 

lieu  of  the  rent:  .but  he  faid,  that  the  requeftof  an  account 
f .  Co,  tio;  t>.  was  to  be  within  the  month  ;  and  this  requeft,  as  appeareth  by 
Poft.a84. 318.  computation,  was  the  day  after  the  month }  whach  beine  referred 

to  Kemps,   he  certiiied  the  fame  accordingly*;   and  for  that  caufe 

judgment  was  given  againft  the  plaintiff. 

6         6  r  ...   Worccfter 


Michaelmas  Term,  29.  and.  30.  £Uz.    In  B«  R.  63 

Worccftcr  againjl  Stone.  ^*"  •• 

Trinity  Term,  %J.  Eiiz,  Roii  ^^^. 
THE  cafe  tipon  fpecial  vcrdift  was.    The  plaintiff  made  a  leafe  -^^««fitt««  of 

to  the  defendant  for  years  rendering  rent,  upon  condition,  «-^try»  'f  «^ 
that  if  the  rent  were  behind  at  the  day,  arid  ten  days  after  (being  l^cwt^A^Tpa^ 
in  the  mean  while  demanded),  and  no  diftrefs  to  be  found  upon  of  time,  after 
Ac  land,  that  the  plaintiff  might  re-enter.    The  jury  found,  that  being  dennand- 
thc  rent  was  behind  at  the  day,  and  ten  days  after,  and  that  a  fuf-  «^»  «"«*  no  dif- 
fident diffarefs  was  upon  the  land  till  three  of  the  clock  in  the  af-  ^|^  ^'J*  ^ 
itmoon  of  the  tenth  day ;  at  which  hour  the  Icflee  drove  out  his  irth^M  no  de- 
cmle  ,  and  at  the  lafl  hour  of  the  tenth  day,  the  leflTor  came  and  mand  be  made 
demanded  the  rent,  and  it  was  not  paid,  nor  any  diftrefs  upon  the  within  the  dm^ 
hud.  The  queflion  was.  If  the  condition  was  broken? — ^Daniel  ^^h  «*^ 
fw  tlte  ^Hiif^Tgncd^  that  the  condition  was  broken,  for  there  JJ^^^'j^^ 
was  no  diftrefs  at  the  time  of  the  demand ;  and  the  words  are,  ^*  if  premifes  befon 
**  it  be  lawftiUy  demanded  and  no  diftrefs  found,  &c.'*    And  it  is  the  time  for 
notfufficicnt  to  have  it  at  an^r  time  of  the  ten  days,  but  at  the  proper  "J*^*^****. 
time  for  the  demand,  which  is  the  laft  inftant  of  the  tenth  ^Y-i^l^J^^L 
for  othcrwife,  if  there  be  a  diftrefs  at  any  time  within  the  ten  Ante;  15.^^ 
days,  though  but  lor  a  quarter  of  an  hour,  it  would  difpenfe  with  Dougi.  4S3. 
the  condition;  tind  then  the  leflbr  mufl^ attend  all  the  ten  days,  4&6* 
which  would  be  inconvenient. — ^Wray,  C.  J.  and  Schute,  J. 
The  condition  is  not  broken;  for  the  intent  of  the  words  is,  if  no 
diftrefs  be  found  at  anv  time  within  the  ten  days,  then  a  re-entry ; 
and  therefore,  if  a  diurefs  be  found  there  at  any  tihie  within  the 
ten  days,  this  is  fufficient. — Clench  doubted.     But  it  was  after-  ' 
wards  adjudged  againft  the  plaintiff,  becaufe  he  made  no  demand 
in  the  mean  time  (a). 

(a)  See  4.  Geo.  s.  c  s8.  f.  s. 

Sir  John  Parrot's  Cafe.  Caii  9, 

PjOKE  faid,  it  was  adjudged  in  that  cafe,  that  a  debt  upon  re-  A  jadgmem 
^^  cord  by  recovery,  or  otherwife,  cannot  be  attached  by  the  cuf-  <*c*'« "«««  ^ 
torn  of  the  city  of  Lomion.  pltnt. 

I.  Roll.  Abr.  552.    i.Lcuo.  29.    if  Leoa.  x4o.     Dyer,  247.    i.  RoQ.  Rep.  105.     x.  ^ac.  Abr.  691. 
Dougi.  363. 

Madox's  Cafe.  f  ^"  ».o-. 

AN  indictment  againft  him  was  reverfcd,  becaufe  the  indidfrnent  indiament    . 
*•  was  of  a  nufance  to  a  horfeway  ,  whereas  it  ought  to  be  the  q"afl>«*. 
queen's  high -way,  or  tlic  high-way.  Co.  Lie  56.1. 

366.    Ld.  Ray.  1174.     Salk.  359.    ji-Bac.  Abr.'e* 

Robert  Browne  and  Uxor  againj  Garborough.  Ciist  u. 

A  SSUMPSIT.    And  declareth  of  a  promife  made  to  the  feme  An  aflampfit 
*•  Jum  fola  fuit ;  and  allcdgeth,  that  whereas  a  communication  ^"  "*  °"  * 
was  between  >.  Brovime,  father  of  the  plaintiff  Robtrt,  and  the  de-  f^.!?  ^^ 
feudant,    coufin  .of  the  faid  Robert  Browne,  and  the  faid  >«^of  moil^in 
when  ftie  was  fole,  of  a  marriage  to  be  had  benvecn  the  faid  plain-  timfidir^thm 
tiffs ;  and  the  did   Jo.  Browne  promifed  to  thc/^wi^  that   if  the  **^«  *«  »««r- 
marriage  did  take  effed,  that  he  would  alfurc  to  them  fuch  land,  &c.  JJ^'S^^iiff 
aad  that  aaocberdi4  net  «flure  ceruia  laadi  to  her  upon  that  fveQU«r.poA.  619.  Cro.  Jac.  zzb.  oiw.741. 

And 
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B«ow»t  and  And  the  defendant  did  then  promife  to  her,  that  if  y^.  Brrrjune 
^^V^  did  not  perform  his  promife,  the  defendant  1^  ould  give  her  one 
C^.'^^^J^j.g  hundred  pounds  ;  and  allcdges,  that  the  marriage  did  fake  efftrft, 
*  and  the  lands  were  not  alTured,  &c.  Upon  non  ajfumpjit  it  was 
found  for  the  plaintiiF. — Shutt  le  worth, /rr/Vfl;?^  moYed  in  arreft 
of  judgment,  that  there  was  no  fufficient  coniidcration  to  ground  tlie 
promife ;  for  tlie  Jemt  was  a  mecr  ftranger  to  the  defendant ;  and 
there  was  no  reafon  for  him  to  give*,  her  one  hundred  pounds  in 
marriage. — Ga wdy  and  ScHUT£<:oriceived  it agood  coniidcration ; 
for  it  was  alledged,  that  the  defendant  was  kinfman  to  Ro.  Brozvnc 
the  plaintiff;  and  it  is  to  be  intended,  that  by  reafon  of  tliefc 
words  fhe  was  induced  to  marry  R.  Browne^  which  othcrwifc  fhc 
would  not  have  done ;  and  they  conunanded  judgment  to  be  en- 
tered for  the  plaintiffs:  and  upon  a  writ  of  error  brought,  the 
judgment  in  Tt'm.  30.  Eliz.  was  affirmed;  for  peradventure  fhe 
truued  the  defendant  rather  than  Jo.  Browne^  and  the  defendant 
was  couHn  to  the  faid  R^  Browne,  plamtiff. 

Case  ii.        Yatc,  Brookc,  Clement,  and  duo  alii  againfi  Windnam* 

A  writ  of  par-  TERROR  upon  a  judgment  given  in  a  writ  ofpaniitian  againft  the 
tition  between  Us  ^^^  plaintiffs,  at  tfie  fuit  of  the  now  defendant. — Divers  errors 
c^mon,"nccd  ^^^^  afSgned.     Tlie  defendant  pleads  a  releafe  of  all  errors  made 
not  fliew'  the     to  him  by  the  faid  Brooke  and  Clement^  who  were  fummoned  and 
titles  of  the      fevered ;  and  concluded  upon  it  againfl  thcili  all ;  and  demanded 
pUintiffs  $  nor  judgment^  aifio.     Upon  this  it  was  demurred  in  law. — Tan- 
^^"JjJ^'^TiELD/cr  the  plaintiffs  argued,    that  tlie  judgment  Ihall  be  re- 
fendantsbe  '   vcrfed. — The  firft  error  was,  that  the  faid /f7W«<z»i,  plaintiff,  in 
pleaded  in  dlf.   the   writ   of  partition    demanded    partition,    according    to    the 
charge  of  the     Hen.  8.  r.  32.  and  declared,  that  whereas  he  and  the  others  held 
odiers ;  and  if  ^^^  acrcs  of  land  in  common,  in  fix  parts,  to  be  divided,  vi%*  the 
^niSe /«w,   plaintiff  fV.  two  |)arts  ;  the  faid  Brooke  one  part ;  the  faid  Clement 
and  not  upon    One  Other  part ;  and  the  other  two,  each  of  them  a  moiety  of 
the/r^/tfWMMf,  the  other  fixth  part,  &c.  but  fhcwed  not  their  feveral  titles  to  the 
the  judgment    {^  fl^^  ^^xXs  ;  nor  any  manner  of  title,  how  the  lands  ought  to  be 
^*J^  **""•'''*  divided  in  that  manner ;  and  therefore  the  declaration  is  not  good, 
Am2'$*7.         ^*^  ^^  ^^^^  *^^  declaration  ought  always  to  comprehend  their 
Poft.  155' ^SS.  title;  and  therefore  in  a  common  writ  of  partition  between  copar- 
ceners, it  comprehends  the  title,   tliat  it  was  the  inheritance  of 
their  anceflor,  and  defcended  to  them,  a  fortiori  in  this  cafe  where 
their  parts  are  fo  unequal.    And  although  in  a  writ  of  partition 
^     no  land  is  demanded,   yet  it  ought  to  comprehend   tlieir  title, 
it C0.97!  b.' *'  S^'  ^^^'  ^'  i"  *  ^^^^  redditum  reddit^  which  demands  no  rent  or 
5.Cbm.Dig.37.  land,  yet  he  ought  to  make  a  title ;  for  he  demands  an  attornement 
3.Bac.Abr.2u.  upon  a  grant  •  of  a  rent,  which   is  againfl  common  right.     So 
Ccmp.119.       II.  Hen.  4.  in  wafte  brought  by  two,  fuppofing  it  to  the  difin- 
heritancc  of  one,  they  ought  to  fhew  how  their  title  came  to  tlic 
land,  in  this  manner  to  have  an  aftion,  which  is  fo  againft  com- 
mon right.  So  in  every  writ  of  wafte,  he  ought  to  make,  title,  t'/z. 
that  he  demifed  the  land,  or  that  he  had  the  reverfion  ex  affigna- 
tiom  ;  and  he  cited  a  judgment  in  a  writ  of  error  between  Hide  qnd 
Untony  that  in  a  writ  of  partition,  the  title  muft  be  comprehended 
in  the  writ  of  declaration,  fpecially  between  jointenants,  or  ten- 
ants in  commou.-**SGCond  error  was,  that  the  defendants  in  the  writ 

of 
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of  error  did  come  and  confefs  the  partitions,  yet  it  was  awarded ^^''«»*J**"* 
that  the  defendants  fhould  be  in  mifiric9rdi4f  which  is  not  to  b^  in   ^JJ^'Sliit     ^ 
this  aAton,  where  there  is  no  tort  objeded  againll  theoiy  and  when 
they  confcfe  the  afiion. — 3.  Error^  for  that  upon  the  judgment  af- 
ter the  writ  of  partition  was  returned  ferved,  in  all  points,  by  the 
iheriff*,  the  words  of  the  judgment  are,  that  partitio  pradi{la  inter 
partes  prmdiif  ftabilit  etfirma  feneat^  whereas  it  fhould  be  teruatur. 
But  upon  the  view  of  the  record,  it  was  teneatur. — 4^  As  to  the 
matter  of  the  demurrer,  if  this  releafe  (admitting  tlae  judgment  to 
be  erroneous)  doth  bar  them  all  of  a  writ  of  en  or  :  and  he  con«t 
Ceived  it  did  not,  for  it  is  meerly  real,  to  which  all  the  parties   • 
have  intereft;  and  diough  the  judgment  be  intire,  yet  this  releafe 
is  no  baf,  but  the  judgment  (hall  be  intircly  rcverfcd  ;   as  45. 
Edtv.  3,  pL  10.  two  coparceners  have  title  to  a  writ  of  ward  of  the 
body ;  one  releafeth,  this  doth  not  bar  the  other,  but  he  Ihall  re- 
cover the  entire  for  both  :  fo  30.  Hen.  6.  in  an  affife  by  two,  one 
rekafetk,  this  doth  not  bar  the  other,  it  being  a  thing  of  inherit^ 
ance;   fo  in  this  cafe.     But  afterwards   Gawdy,  ^r/V^n/,  who 
argued  for  the  plaintijF,  ^id  agree  that  this  releale  can  be  no 
bar  to  the  other,— And  IHIl.  30.  Eliz.  the  cafe  was  argued  at  large 
by  Gawdy  and  CoK£«  that  the  declaration  need  not  comprehend 
the  tide,  for  it  fhaU  be  intended  that  they  have  the  fee-fimple» 
till    the    contrary  doth  appear ;    and  by  intendment    he    that 
bringeth  the  aftion  cannot  have  conulans  of  the  title  of  the 
others,  for  every  of  them  cometh  in  by  a  feveral  title ;  and  they 
'  (hewed  divers  writs  and  declarations  of  partition,  and  one  in 
Michaelmas  26,  (f  27,  Eliz.  in  Cheney  v^  Berry^  that  in  a  writ  of 
partition  between  tenants  in  common,  title  needed  not  be  (hewn* ,.    -, 
And  of  that  opinion  was  the  whole  Court,  and  faid  they  would  S^futiSt] 
not  reverfe  the  judgment  contrary  to  fo  many  precedents. — ^As  to  Cro.  Car.  564. 
the  fecond  error,  Uiat  the  judgment  was  idem  in  mifericordia^  they  S-  Co.  61. 
faid  if  the  defendant  came  in  upon  the  firft  fummons,  and  fucn  (})  See  tht 
judgment  be  given,   it  is  erroneous,  but  it  was  alledged  they  quertion  re- 
came  in  upon  the  pent  {a),  and  then  it  is  good.  The  Coyrt  moved  ^»7^  »p«»  « 
the  parties  to  agree,  but  afterwards  the  plaintiffs  caufed  the  writlT'*  »^"^""* 
to  be  difcontinued  {b) .  ^g^;  ^*^  '55* 

See  S.  and  9.  Will.  %.  c.  37.  and  7.  Ann.  c  kS. 

The  Bifhop  of  Gloucefter's  and  Savacre*s  Cafe.  cah  13. 

I7RROR  upon  a  judgment  given  i^inft  them  in  a  ^are  impedit^^  r^*  »"^ 


brought  by  the  queen,  in  which  the  bi(hop  pleaded  that  he ^'*/^°ftAr^ 
claimed  nothing  but  as  ordinary,  &c.    The  queftion  was.  If  the^j^^Jpand  in. 
writ  lieth  in  both  their  names,  or  ought  to  be  brought  only  in  the  cumi>ent,  tht 
name  of  Savaeref — Coke  argued,  that  the  bi(hop  ought  not  to{»i|^n»7^ 
join  in  the  writ,  for  he  had  no  lofs,  and  relied  upon  the  cafe  ^qM^  in  a  writ 
^  14  Jittaint,  ahd  6.  Edw.  3.  pL  7.— Mallory  and  Winter,  S;^;!;!^^^^^^ 
tontra^  for  the  bi(hop  is  party  to  the  record,  and  relied  uponatoMinarr. 
3.  Edw.  3.  and  2.  Edw.  3.  and  they  faid  a  writ  of  error  in  this  cafe  3«  !-«»•  ^7^ 
u  but  as  a  commiifion  to  examine  errors,  as  10.  Hen.  4.  pL  4.  is,  3*  ^^  H4* 
and  if  more  be  named  in  a  commiflion  than  needeth,  it  is  not?'^j[!!^'^^ 
JnatcriaL  Caftb,376. 

8tin.M«    5.Mod.x6.    xa»Mod.  i»««  13a.  370.    S.  Mod,  305.  316,    Ld.  Ray.7i.>i49|, 

VoL.L  .  F  Aitfr- 
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CirovcBiTift      Aftarward  it  was  awarded  that  the  writ  was  well  brought;  for 
SAv!ro«»'t   ^^^^  ^^^»  *^  bilhop  hath  lofs,  for  by  this  jtK^cnt  the  writ 
*Caie**  *   ^^  ^  '^^  *^^  archbilhop  for  admiffioD  and  inftitotion*  and  lb 
he  hath  Iofs,.aiid  therefore  may  join. 

^*»*  «4*  Bracebridge  agalnjl  Vaughan, 

Thcmarihal  ofT^EBT  upon  an  obligation.  It  was  agreed  by  thb  Court,  that 
the  king's  ^^  Where  the  niarlhal  of  the  queen's  bench  taketli  bond  for  the 
bench  prifon  »« eafemcnt  or  delivery  ofaprifoner  in  execution,  this  is  void  by  the 
If^'l  TilXx^  ^?'  ^^^'  ^'  ^'  ^^'  ^l^^ough  he  be  not  named  in  the  ftatute :  for 
though  not°cx-"  Wray  faid,  divers  perfons  arc  intended  in  the  purview  which  are 
prefsiy  named.  liot  mentioned  in  the  ftatute.  i.  Sjd,  383.  contra, 
icCo.ioi.b.  Poph.   i65«    Djer,  324.     i.  Sauad.  i6z. 

Cas»  f  5.  '  Hare  agahji  George, 

Plea" an  a-  TRESPASS.  The  defendant  pleads  an  arbitrcment  in  bar,  that 
vfartt'  in  bar  ■*'  thc  defenclant  fhould  pay  to  tlic  plaintiff  twenty  fhillings,  up-r 
to  trefpafi  muft  oil  which  the  plaintiff  demurs,  bccaufe  he  doth  not  alledge  a  place 
cft^mtiVwn^' ^'^^^^^  ^^^  fubmiffion  was,  19.  Hen.  6.  pi,  5-  anJ  doth  not  alledge 
and%Tform-  performance  of  the  arbitrement,  and  doth  not  anfwcr  to  thc  vi  ii 
ance ;  and  an-  armls ;  and  for  thefe  caufcs  it  was  adjudged  for  the  plaintiff, 
fwer  tlievi  </arMn/,    Pofi.  7S.  98.    Luu  1142*  150U    Salk.  4^ 

Case  16.  John  FuUcr  agcifijl  Robert  Spackman. 

It  need  not  be    T\EBT  Upon  an  obligation.  The  condition  was  to  ftand  to  thcar- 
averred  in  i>lead. -L'  }^tTema\t  o(  Thomas  Coie/hill  of  all  matters,  fuits,  quarrels, 
ing  that  an  a-    aflions,  and  debates  whatfoever  now  depending  between  'them, 
Sionfed*bf*and  bcing   at    fuit  of    law,    or  othefwife   in   controverfjr    between 
within  the        thcm,  fo  as  the  award  be  madrbcfore  fuch  a  day,  &c.  in  writing. 
terms  of  the      The  defendant  pleads  the  arbitrement  in  writing  made  ftkch  a  day 
fubmimon.       jj^  ^jg  manner,  that  the  plaintiff  Ih^lU  enjoy  quietly  certain  tythes 
Yelv.  78.         in  D.  without  interruption  of  the  defendant,  &c.  and  that  he  had 
2.  Saund.  loa.  fuffered  him  to  enjoy  them,  i^c.  which  is  all  contained  in  the  ar- 
Hob.  loq.        bitrtmcnt,  and  demands  judgment,  &c.     The  plaintiff  replieth, 
lutw.  5ig.       *hat  befides  tliat  the  faid  7 .  Cole/hill  did  by  thc  faid  writing  award 
that  the  defendant  at  a  day,  &c.  fhould  pay  to  the  plaintiff  five 
pounds  in  full  fatisfaftion  of  all  accounts,  fuits  at  law,  arrearages 
of  tithes,  and  tithes  unjuiliy  taken  at  any  time  iVom  the  begin- 
ning of  thc  world  to  the  day  of  the  obligation,  &c.  and  alledge* 
that  the  defendant  did  not  pay  the  five  pounds,  and  fo  affigned  thc 
breach,  &c.     Upon  this  it  was  demurred,  and  the  cauie  was,  be- 
canfe  the  plaintiff  did  not  aver  that  there  was  any  fuit  depending, 
&c.  at  the  time  of  the  fubmiffion ;  for  if  there  was  not,  the  award 
was  void  and  out  of  the  fubmiffion.    But  without  any  great  argu- 
ment it  was  adjudged  by  Scrute  and  Gawdy  (being  only  pre- 
fent)  for  the  plamtiff ,  and  their  reafon  was,  that  it  fliall  be  intended 
to  te  awarded  for  matters  in  fuit,  and  an  averment  needs  not,  for 
othcrwife  crery  award  may  be  avoided  by  fuch  nudi  farmife. 
.  .  T  '  Clccott 
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Ciecott  a^aitift  Dennys.  Casi  17, 

Eafter  Term,  59.  Eliz,  Roll  144* 

A  CTION  Upon  the  cafe.     And  allcdgcth,  that  he  had  fucd  a  a  deputy  may 
•**■  latitat  againft  J.  &  direftcd  to  the  {hmS  oi  Devoriy  intending  be  •ppoinitd 
to  declare  againft  him  in  debt,  and  J.  S.  was  arretted,  and  inprifon  without  deed  j 
at  his  fuit ;  the  defendant  pretcndingto  be  deputy  to  the  flierift,  took  ^^^  *°  *-^*^* 
bond  of  him,  and  let  him  at  laige,  by  which  he  had  loft  his  fuit,  &c. 
The  defendant  pleads,  that  the  Iheritt  made  him  his  deputy  to  bail  all  '^J?^*  ^*" 
prifoncrs  bailable  in  the  faid  county,  and  tlicreupon  he  took  bond  of  |'  \^^^  \^^' 
J,  S.  and  delivered  it  to  the  flieriff,  and  let  him  at  large,  &c.  Upon  ctfrt  ipL.*!. 
this  it  was  demurred,  bccaufc  he  doth  jullify  as  deputy,  and  7+. 
ihcwcdl  no  deed  of  deputation,  28.  H.  8.  Brcoif  Deputy,  17. 

Wyatt  argued  that  a  dcputatioti  is  good  without  deed,  for  a 
deputy  doth  things  only  as  a  fervant,  and  in  right  of  his  mafter, 
and  fo  may  be  made  without  deed ;  othcrwile  of  an  afTignee, 
II.  £Jw.  4,  pL  I.  12.  EJw.  2'  **  MQuJiram  de  faitiy'^  65.  And  of 
that  opinion  was  Ga  WDY.  fide  23.  £dw.  3.  £arr.  259.  8.  RicL  2. 
•*  Avowry ^^  260. 

Sir  Anthony  Stvirlyn  againjt  Albany.  Cai«  it. 

A  S3UMPS1T.    The  cafe  was.  The  plaintiff  had  made  aleafelf  an  under  M» 
^^  to  J.  S.  of  land  for  life  rendering  rent.     J.  S,  grants  all  his  <"•?  P'^^^^j** 
cftate  to  the  defendant;  the  rent  was  oehind  for  divers  years ;  the ^^'J^jrJ^^ 
plaintiff  demands  the  rent  of  tlie  defendant,  w^ho  aflu»ncd  that  ifrentindarrcar* 
the  plaintiiF  could  Ihew  to  him  a  deed  that  the  rent  was  due,  that  ages  .f  be  can 
he  would  pay  to  him  the  rent  and  the  arrearages;  the  plaint  iff  ^cw  him  • 
alledgcth  that  upon  fuch  a  day  of,  &c.  at  IVarwickt  he, (hewed  un-  ^^^^^^^^ 
to  him  the  indenture  of  lealc,  by  which  tlie  rent  was  due,,  and  JhTuflbr" fliwt 
notwithftanding  he  kad  not  paid  him  the  rent  and  the  arrearages  him  the  leaTe,  it 
due  for  four  years.    Upon  non  ajfumpjit  pleaded  it  was  found  for  die  *»  •  fuffidcot 
plaintiff;  and  damages  afleflcd  to  U)  much  as  tlic  rent  an^  ;^j..  confideratioii w 
rearagcs  did  amount  unto. — And  it  was  moved  in  arreft  of  ]^iir^^Tt^^\ni 
ment,  that  there  was  no  confideration  to  ground  an  adion,  for  it  aaion  Uet  on  4 
is  but  the  (hewing  of  the  deed,  which  is  no  confideration. — ^r*«i/#byan 
a.  The  damages  ought  only  to  be  aflcfled  for  the  time  the  rent  obUgor  of  a 
was  behind,  and  not  for  the  rent  and  the  arrearages  ;  for  he  hath  ^^^Jq^  ^^' 
other  remedy  for  the  rent;  and  a  recovery  in  this  aftion  (hall  be t^g obliges pro- 
nobar  in  ano  ther  aSion.    But  it  was  adjudged  for  the  plaintiff :  for  duces  it. 
.when  a  thing  is  to  be  done*by  the  plaintiff,  be  it  never  fo  fraall,  Po^-  7«>-  75- 
this  is.  a  fumcient  confideration  to  ground  an  aAion ;  and  here  ^^^'  '♦7®'  ^^ 
the  , (hewing  of  the  deed  is  a  caufe  to  avoid  fuit;  and  the  rent  Cro.  Jac.  345. 
and  arrearages  may  be  afieffed  all  in  damages :  but  they  took  order  ^^'  ^***  7<v 
tloat  the  plaintiff  fliouldreleafe  to  the  defendant  all  the  arrearages  ^^^^^"  *^®' 
of  rent  before  execution  (hould  be  awarded. — Not  a.     In  this  ^ 
'cafe  it  was  alledged  that  it  hath  been  adjudged,  when  one  af-* 
fumeth  to  another,  that  if  he  can  (hew  him  an  obligation  in  which 
he  viras  bound  to  him,  that  he  would  pay  him,  and  he  did  (hew 
the  obligation,  &c.    that  no  aftion  lieth  upon  this  ajjumpjit  ; 
Which  was  affirmed  by  the  Juftices. 

Lord  Mordant  againft  Bridges.  Ca»«  19. 

A  CTION  DE  SCANDALIS  MAGNATUM,  forthefc  words,  Wordt  »aion. 
^^  «  My  lord  Afordam  did  know   that  Prud^  robbed  Sbotkolty  J^'^-     ^ 
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L9.MniD4H(Y  **  and  bid  mc  compound  with  Shotholt  for  the  fame,  andfaid  he 
Mgam^  "would  fee  me  latisficd  for  the  fame,  though  it  coft  him  an 
jlk»6ss.  «(  hundred  pounds ;  which  I  did  for  him,  being* my  ipafter*  othcr- 
^*  wife  the  evidence  I  could  have  given  would  have  hanged 
"  Prude. ^^  (Not  A,  in  truth  he  fpakc  thofe  words  before  J^ice 
ScHUTE,  in  an  evidence  inconfpiracy  by  Frudt  v.Sbottolt;  but  it 
was  not  fo  alledged  now.)  Upon  not  guilty  pleaded,  it  was  found 
for  the  plaintiflF,  damages  a  thoufand  pounds;  And  by  Pophaw 
and  Egerton  it  was  alledged  that  the  aftion  did  not  lie  ;  for 
the  words  "  he  knew,  &c.  arc  not  adionable :  for  a  man  that 
knoweth  another  hath  committed  felony,  is  not  bound  to  purfue 
him.  And  as  to  the  other  words,  **  he  commanded  him  to  cora- 
••  pound,  &c.'*  he  might  lawfully  compound  with  the  party 
robbed  to  ftop  his  appeal,  and  to  the  intent  he  might  get  his 
pardon  in  the  mean  time.  But  it  was  adjudged  for  the  plaintiff; 
for  the  words  fhall  be  taken  as  fpoken  in  the  worfe  fenfe,  and  to 
the  difgrace   of  the  faid  plaintiff,   &c, — A  writ  of  error  was 

Poft.  ^37.  brought  iH  the  exchequer  chamber,  and  error  ailigned  in  the 
point  adjudged. 

^*"  ^  Bright  againjl ,  Hubbard. 

HilUtry  Term,  27.  Elix,  Roll  I2»: 
A  coprhold  «v:  S.  feifcd  infee  of  copy-hold  land,  devifed  it  to  his  wife  for 
[h^ofe^^^^^e  J^I»fe»  ^^^  that  Ihc  IhouW  fell  the  revcrfion  for  payment  of  his 
WiU,onadeviredebts,  and  after  in  court  did  furrcnder  the  land  to  the  ufe  of  his 
to  a  wife  for  wife  for  life,  according  to  his  will  and  deed.  The  queftion  was,  If 
life,  with  libeiv  the  wifc  cpuld  feU  the  reverfion?  And  adjudged  (he  might ;  for  he 
^BTfion'f  **^trie*  ^*^^^S  ^^^^  his  will  before,  and  dcvifing  it  in  fuch  manner  as 
fzjmatiot  aforementioned,  and  after  furrendering  it,  ^c.  and  referring  it  to 
debts, U good,  his  will;  this  is  to  be  intended  according  to  the  intent  there 
3.  Leon.  is.  limited  and  appointed;  and  Ihe  fuirendering  it  upon  condition  to 
CKlb.  Ten.  »75.  pay  twelve  pounds,  this  was  held  a  good  falc  according  to 
the  ivill. 

Casi  21.  Anonymous. 

Money  |uud  in  "PvEBT  Upon  a  bond.  The  cafe  was,  The  defendant  did  owe  to 
difchargeofa  A-/  tbc  plaintiff  Certain  money  upon  a  bond,  and  certain  money 
w1iS"»  Ih'''  ^^^  ^^^^  ^^^'  ^  ^^  appeared  by  his  book.  At  the  day  of  payment 
payment  of «  Upon  the  bond,  he  tendered  the  money  according  to  the  bond; 
Uok  dcht,  at  the  the  plaintiff  did  accept  it,  and  faid  it  ihould  be  for  the  debt  due 
option  of  the  fey  his  book,  and  not  for  the  other  debt ;  but  the  defendant  faid 
cKditor.  jjj.  p^jj  j^  ^poy^  his  bond,  and  not  otherwife ;  and  the  plaintiff 

ityles,  aj9.  crofled  his  book,  pretending  the  book-debt  to  be  difcharged,  and 
a.  Br#.- 107.  brought  debt  upon  the  bond.  And  it  was  adjudged  againft  him; 
5.  Go.  X17.       j.^^  ^1^^  payment  is  to  be  iu  that  manner  that  the  defendant  would 

pay  it,  and  not  according  to  the  words  of  tlie  plaintiff  how  ht 

would  accept  it. 
Caiiia.  Frith's  Cafe. 

Judgment  fhaij  TTvEBT  upen  two  obligations,  of  which  one  was  not  then  for- 
b^tfeth^'^d^  feited,  for  tlie  day  o? payment  was  not  come.    The  defendant 

feiSanthavn^-P'cads  to  that  a  relcafe,  and  took  no  advantage  of  it,  that  it 
k^^ed  to  plead  appeared  it  was  not  forfeit :  to  the  other  he  pleaded  another 
food  AUtttf  in  iar^  or  in  mkmumni  to  tho  a£Uoo.    Poft.  1 10.    Cowp.  72$.    U  Term  Rep.  689. 
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pica ,  and  upon  both  they  were  at  ifluc,  and  found  for  the  plaintiff.  FatTH%  Caie. 

And  this  matter  was  alle^ged  in  arreft  of  judgment,  that  it  did 

appear  upon  the  obligation  fhewn,  that  the  dgy  of  payment  was 

not  yet  come,  and  fo  the  plaintiff  is  not  to  have  judgment  upon 

it.    But  it  was  adjudged  tor  the  plaintiff  for  both ;  becaufe  the, 

defendant  might  have  taken  advantage  of  it,  but  did  not ;  but 

waived  it,  and  pleaded  a  collateral  matter,  wfiich  was  found  againft  Ant.  41. 

Jiim.     9.  Edw.  4.  the  defendajit  pleads  that  the  plaintiff  had  a  co-.Poft-  »*«• 

executor  who  was  in  life,  which  had  releafed  to  him;  and  upon 

this  they  were  at  liTue ;  and  found  for  the  plaintiff,  and  awarded  ho 

ihall  recover,  becaufe  the  defendant  might  have  abated  the  aftion , 

being hrought  by  the  jplaintiff  alone,  and  had  waived  it.  B artlet 

of  counfel  with  the  plaintiff. 

.  Fordc  tfftfiV  Rolls.  c^%x^%. 

A  SSUMPSIT  by  the  plaintiff  as  adminiftrator  of  J.  S.  againft  An  idmiiiiftra. 
^  the  defendant,  upon  a  promife  made  to  the  teftator;  after  •**'' »o*  *>"*''^,«» 
iffue  the  plaintiff  was  non^-fuitcd.— Goldino,  far  the  defendant^  c!*l' w^bciM* 
prayed  cofls  upon  the  8.  Eliz^c.  2.  which  givetli  coils  againft  him  ni>^Ifoit«d  in 
that  fueth  malicioufly ;  but  if  tlie  fuit  had  been  upon  a  bond  or  mfuwfjit  upon 
record,  or  Ihop-book,  and  the  money  had  been  paid,  yet  no  cofts ;  f  promifc  to  hit 
for  he  had  a  ground  and  colour  of  fuit. — ^Thb  Court  denied  to  2*^^^*^  ^^ 

Jfive  cofts ;   For  it  cannot  be  laid  to  be  fued  maiicioufly,  being  sS!  871!*  "^ 
or  another;  neither  can  it  be  known  but  the  plaintiff  bad  1. Com. Dig. 

colour  to  foe.  •    *  553.     i.il«e.A^5i&    a.  Bac.  Abr.  446. 

Scavage  agatnft  Ffeemail,  &c.  ^''•*  *♦• 

*  A  PPEAL  by  the  plaintiff  againft  Freeman^  and  four  others  as  Ifftt«  io»n«l  in 
^^  principals,  and  againft  >l/^rr  as  acceffary.     The  plaintiffs,  af-  *7*^^^^^°**. 
ter  the  parties  who  were  appealed,  had  appeared,  declared  againft^    y'J^^^f 
all  the  principals  together  in  French;  and  after,  againft  the  accef-  ed by  othcri i  ' 
fary  in  French.    The   four  principals  feverally  by  hirafelf  made  and  the  pro- 
their  defence  in  French^  which  was,  *•  f^ous  aves  ceftj  L  Freeman^  ccedinj*  in 
**  in  proper  per  Jon  que  defend^  le  tort  (rf  force  tf  touts  felonies  Uf  ^^^^ 
"  murders  bt  ceo  que  ejl  encounter  le  coront  bf  dignity  de  nofire  feignlore  «•  SJd.  324- 
"  te  Rolgne  &  tout  ceo  que  le  defend"  dolt  £rf  demand  oyer  de  breief  isf  »'  l^^*'^' 
"  returns  de  ceoy''  which  was  read ;  and  then  he  pleaded  in  bar  in  l\  Hawk.  437. 
French,  "  que  dc  ceo  felony  in  ceo  manner  que  il  ejl  appell  it  neji  ad» 
"  pable  isf  ceo  U  eft  prtjl  de  f  rover  per  fin  corpSy^  and  fo  waged  bat- 
tle ;  and  in  the  fame  manned  it  was  done  by  the  three  other  prin- 
cipals, and  the  fifth  principal  and  the  acceffaiy  pleaded  fbverally 
not  guilty,  and  put  himfelt  upon  the  country  («).  ^ 

.  (4i)S€e  37.  £d.  3.  c  15.    4.  Ceo.  s.  c.  %^.   and  <^.  Geo.  s.  c,  6« 

Cranmcr's  Cafe.  Caib  «s, 

"VrOTA.  W ALMSLty,  ferjeant^  faid  it  was  adjudged ->n  that  cafe,  Theqncoi 
•••^  that  whereas  the  queen  had  granted  lands,  referving  a  fee-  (haUnotre- 
fiuTO  rent,  with  a  c6ndition  of  re-entry  for  non  rayment,  and  af-  ««"  ^^^  ^^ 
terward  the  queen  grants  the  fee-farm  rent  to  J.  5.  in  fee,  and  ^^^  "^  ^^ 
then  the  rent  was  behind,  that  the  queen  fhall  not  re-enter  ;  for  ^owp.  597. 
by  that  means  ihe  fhoujid  defeat  her  own  grant,  which  would  be  a 
tort  to  the  grantee  of  the  rent. 

F  3  Fofter 
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Ca^s^.  Foftcr  againft  Scarlet.  # 

A  promife  to       A  SSUMPSIT.    The  plamtiiF  declared,  that  whereas  he  and  one 

ccnw/ lands  in  ZV.  pfr^/ji^gion  fubihitted   themfelves  to  tlie  arbitrcment  of  J. 

t^^^^lZi    sitid  B.  of  all  matters,   &c.  the  faid  J.  and  B.  awarded  that  the 

from  debts  18      plaintiff  fhould  rcleafe  to  the  faid  fVillington  all  debts  which  ho 

gondj  and  if     owed  him;  and  that  fVillington  fhould  aflure  to  th^  olaintifF  cer-* 

^^^^^T^  tain  lands  which  he  held  tot  life,  the  reverfion  to  tne  plaintiff; 

b^ rtiwfaiJdit  is  ^"^  ^^^^  *^  defendant  and  one  Putter^  who  pretended  to  have  a 

ibted  that  the   Ipfc  in  the  faid  lands,  fhould  feal  a  deed  to  the  plaintiff^  that  th/ry 

requdi  was      fhould  affure  to  the  plaintiff  their  leafe  and  mtereft  in  the  faid 

vMdtjibi  it  is    lands :  and  further  alledgeth,  thit  after  the  faid  arbitrement,  in 

f^ablrt^b^A.  confideration  that  the  plaintiff  did  aflume  to  the  faid  fFiUington^ 

Ante  4.  67.  '    ^^  ftand  to  and  perform  the  faid  arbitrement,  the  defendant  did 

Fort.  75.  affumc,  that  he  and  tlie  faid  Putter^  upon  a  rcoucft  roadc^W,  would 

Cowp.  290.      convey  the  faid  land  to  the  plaintiff:  and  furtner  alledgeth,  that  he 

had  performed  the  faid  award  on  his  part,  and  that  he  had  requeft* 

cd  the  defendant,  that  he  and  Putter  would  convey  the  faid  land, 

&c.  which  they  h^d  not  done.     Upon  mn  affumpit  it  was  found 

for  the  plaintiff,  and  it  was  alledged  in  arreft  qf  judgment,  that 

here  is  no  confidcration  to  bind  the  defendant,  tor  he  took  no 

benefit  thereby.    But  The  Court  held  clearly  the  contrary,  that 

it  was  a  good  confideratioij,  for  by  reafon  of  the  promile  the 

plaintiff  was  drawn  to  make  the  reteafe ;  and  it  is  not  material 

that  the  defendant  took  no  benefit  by  it. 

Secowdly,  It  was  alledged,  the  defendant  did  affume  that  he  and 
Putter  upon  requcfl  made  Jlbi  would  convey,  and  no  requcfl  is 
made  to  Putter ^\vx  only  to  the  defendant;  and  it  ought  to  be 
made  to  both,  iotjibi  is  the  plural  number,  and  fo  fl»ll  be  in- 
tended, upon  a  req^uefl  made  to  both.  But  Coke  and  Godfrey 
argued  that  .the  Word ^i^/  m^y  be  referred  to  the  defendant  only, 
for  this  word  comprehends  the  fingular  number  as  well  as  the 
plural,  and  fo  may  be  referred  to  the  defendant  that  is  firft  named  ; 
and  the  reauefk  is  to  be  made  to  him  that  did  promife,  which  is 
the  defendant ;  and  reficd  upon  22.  Edw,  2,  pL  4,  But  the 
Juflices  faid  that  the  \yovd  Jibi  is  to  be  referred  to  botli,  for  both 
are  to  do  the  a£l :  and  it  was  afterwards  adjudged  that  tlie  plain^ 
tiff  nihil  capiat  fer  biilam. 

tAit  »r«  Knight  agalnjl  German. 

Trinitj  Term,  29.  Eliz*  Rail  669. 
AaiaoawiH  pRRORupona  judgment  in  an  aftion  upon  the  cafe.  Two 
SSir*  t"' M  ^-^  errors  were  affigncd.  Firfl,  for  that  in  the  faid  aaion  the 
^^^nyllJU^jthen  plaintiff  declared,  that  whereas  he  was  of  good  name  and 
It  be  4ont  •■•/•.  fame,  the  now  plaintiff  intending  to  detraft  from  his  name  and 
#«Mr^iiHi  with  fame,  and  put  his  life  in  jeopardy,  did  ihalicioufly  caufe  a  bill  of 
^Mtf^rt^Ukh  indiftment  of  felony  to  be  written,  and  the  lame  bciner  fo  writ- 
Foft  134. 564.  ^^^  *^  ^^^^  *  feffions  of  the  peace  at  Newgate,  exhibitedi  the  fame 
x.j9nes,9v  ^^  ^c  grand  jury,  ETfoi/o  defofuit  omnia  in  ca  contenta  fore  vera  \ 
I  Leon-  io>  whereupon  he  was  indiftcd  of  tne  fame  felony,  and  after  arraigned, 
raim.  315.  -^-as  found  not  guilty,  and  thcreijpon  brought  the  adion.  Upon 
^'*';  ^*^'^®'  not  guilty  pleaded,  it  was  found  for  him ;'  for  which  he  had  judg- 
iltcii.  79.  ment  to  recover  feventy-two  pounds  for  damages  and'  cofts  f  uhi 
Cfo.  Cm.  15.  rev^ra 
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Tivtra  ypon  this  matter  (hewn,  no  ^ion  doth  lie,— Secondly,  that    KrxnHT 
the  exigent  upon  the  judgment  fuppofeth  only  feventy  pounds       ^'i*^'"!^ 
>fi9A  recoverpd,  and  not  more.  C£»uan^ 

Astotliofirft  matter  tlie  Court  was  in  doubt;  but  Wray,  i.Hawk.p.  o. 
C.  J.  faid,  tb^t  this  indiftmcnt  being  written  and  preferred  mali-  347*  349* 
cioufly,  it  is  not  reafon  but  an  adion  Ihould  lie  to  punifli  it ;  and  '*  ^^'^,"^^*''j^ 
if  two  Gonfpiremaliciouny  to  exliibit  an  indiftmcnt,  and  the  party  t^Twrn  Rgp.* 
be  acquitted^  he  ihaU  have  a  confpiracy ;  fo  when  one  doth  it,  125.  331. 
this  aetion  upon  the  cafe  lietli. — ButScHUXEand  Gawdy  contra^ 
that  the  a£^ion  doth  not  lie,  for  tlicn  every  felon  that  is  acquitted 
will  fue  an  action  agaiiift  the  pa^tv. 

But  for  the  fecond  error,  they  teld  clearly  it  was  well  afligncd,  if  judgment  be 
for  there  was  no  fuch  judgment  for  fevcntv  pounds ;  and  thougli  it  »"««>j;«f«*  '©^ 
was  the  default  of  the  clerk,,  yet  it  cannot  be  amended  to  make  the  jJJJ  )ij"*^'^*r 
outlawry  good.    And  it  bemg  moved  at  another  day,  the  opinion  fuirtg  Jo  out- 
of  all  the  Court  was,  that  the  aftion  lieth  not  when  the  indTft-  Uwry  fuppofti 
ment  is  preferred  by  the  party  grieved,  and  he  purfueth  it  accord-  '^  another,  it  is 
ing  to  the  law :  and  the  Itatutc  of  M^eftm.  which  doth  give  damages  *'™'* 
where  the  party  is  acquitted,  doth  prove  this,  and  this  cafe  remain- 
ctii  at  common  law.  Vldi  ^^  ,H€n.%.  27.^  I2.&  j.Hfn.b.pi.i^,. 

Savel  agawjl  Wood.  ,  ca»e  it. 

PROHIBITION  againft  a  parfon  who  fued  for  tithes  in  the  On  a  fuggemon 
•*•     fpiritual  court :  and  furmifed  tliat  the  clerk  of  the  faid  parilh,  *"  p»oj»*«ionof 
and  all  his  prcdecefiors,  afliftants  to  the  miniftcr  there  Jivina  cele-  *J^^^^^ 
brantt^  had  ufed  to  nave  five  fhillihffs  of  him,^  &c.  for  tlic  titb(5S  tothcptnih- 
of  the  plac?  where,  i^f.— Coke  faid  this  prefcription  is  void,  for  clerk  in  lieu  of 

con- 

#    w«  Krinted. 

come  in  qiicftion  in  the  fpiritual  court,  whether  the  parfon  or  Poft.  136.251. 
clerk  hath  right  to  the  tithe  ?     And  he  faid  it  was  lately  adjudged  176.  307-  3»7» 
in  Bu/h  V.  nu$Us^  where  the  vicar  fued  for  tithes,  and  a  prohibl-  j^^^^  ^^,g^ 
Uoh  prayed  upon  furmife,  that  he  had  ufed  time  out  of  mind  to  1.  Leon.  94, 
pay  the  tithes  to  the  parfon  ;  that  it  was  not  a  fufficient  furmife  Cowp.4i». 
for  a  prohibition  to  entitle  another  to  the  tithes,  for  tliat  fhall 
cpm^  m  queftion  in  the  court-chriftian. 

NoTA.  Afterwards,  Hill.  30.  Eli%.  it  was  moved  again  by 
Gawdy  and  Fleetwood,  ferjeants^  for  the  plaintiff,  that.it  was 
a  good  prefcription,  becaufe  the  parfonage  was  a  parfonage  impro- 
priate, and  by  intendment  it  commenced  by  the  aft  of  the  parfon, 
viz.  that  he  made  a  cpmpoiition  that  the  tithe  of  that  land  (houM 
be  {^aid  to  the  clerk  in  difcharge  of  himfelf,  and  that  he  had  uled 
time  out  of  mind,  &c.  to  pay  to  the  clerk  five  Ihillings  in  dif- 
charge of  all  tithes,  &c, — ^I'he  Court  faid,  if  thiii  fpecikl 
matter  be  fhcwn  in  the  furmife,  perhaps  it  might  be  good  by 
reafon  of  the  Continuance,  and  that  by  this  the  parfon  is  difchax^«> 
ed  from  finding  the  clerk,  with  which  peradventure  he  IhaH  be 
charged,  and  fo  is  as  a  payment  of  tithes  to  the  parfon  himfetf; 
but  hich  matter  is  not  ihewn,  and  by  common  intendment  tithes 
are  not  to  be  paid  to  the  parilh-clerk,  and  he  is  no  party  in  whom 
a  prefcription  can  be  pledged;  and  thereupon  they  awarded  n 
confultatfcon. 

F  4  TopliflSi 


■  1i 


Caii-'s9. 
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ToplifFe  cgatnfi  Wilfon. 


'   Cais  30*' 

Warranty  by 
tenant  for  life 
will  not  bind 
the  heir,  a/r«r< 
t9verty  m  re- 
mainder |  and 
(he  may  enter 
alone,  and  bar 
the  fine. 

Co.  Lit.  366*  a. 

s.  Wood's  Con 

S. 

s.  Sxik.  6S5. 


Wofdt  adibn*  A  CTION  for  thcfc  words :  **  Mr.  Tafltfe  hath  forged  and  coun- 
•"•  **  terfcited  a  certificate  to  a  commiflion  out  of  the  exchequer, 
**  and  hath  forged  and  counterfeited  Mr.  BircWl^bAMr.  SavePs 
'*  hands,  tbe  coipmiffioners,  and  hath  put  their  hands  to  it,  by 
!•  reafon  whereof  he  got  a  verdift  in  the  exchequer,  whereas 
•*  othtrwife  he  muft  nwdg  have  had  the  foil." — ^Upon  not  guilty, 
it  was  found  for  the  plaintiff,  damages  ten  pounds.  And  it  was 
alledged  in  arreft  of  judgment,  that  the  a£tion  doth  not  lie,  be- 
cauft  it  was  no)t  Ihewn  what  commiffion  it  was,  nor  in  what  fuit, 
fo  as  tbe  defendant  might  give  anfwer  to  it ;  but  judgment  was 
given  for  the  plaintiff. 

Ards  againjt  Simpfon. 

P  JECTIONE  FIRMiE.    Upon  fpecial  verdiS,  the  cafe  wa»» 

■*-'  the  father  was  tenant  for  life,  the  remainder  to  his  daughter 

and  heir  apparent  (being  aj^/n/  covert)  in  fee.    The  father  makes 

a  feofiinent  to  divers  ufes  with  warranty,  and  after  levicth  a  fine 

with  warranty  and  dieth.    The  daughter  for  herfeif,  and  in  tbe 

name  of  her  baron^  and  by  his  confent,  enters  within  the  year 

after  the  fine,  claiming  the  land  as  her  inheritance,  and  aner- 

'wards  they  let  the  land  to  the  plaintiff,  .  Two  qucflions.    Firjl^ 

If  this  entry  by  xh^cfeme  only  be  good  ?     Secondly ^  If  this  war- 

•  ranty,  defcending  upon  her  during  the  coverture,  (hall  bind  her  ? 

And  it  w^s  held  by  the  Juflices,  that  this  entry  by  herfeif  alone 

(the  haron  agreeing  to  it)  is  good. 

,  Secondly^  That  the  warranty  defcending  upon  her  during  the 
coverture,  where  her  entry  is  congeable,  doth  not  bind  her. 
.  And  atanother  day,FuLLi:R  and  Gray  moved,  that  although  tbe 
warranty  doth  not  bind  the  feme  after  the  death  of  the  haron^  yet  it 
ihall  bind  the  hufband,  for  he  might  have  entered  before  thedc- 
fcent  of  the  warranty,  which  he  not  doing,  is  bound  as  a  dcfcent 
during  the  coverture.  But  it  was  adjudged  for  the  plaintiff,  for 
the  warranty  doth  not  defcend  upon  the  baron^  but  upon  thc/eme 
only,  find  being  vgid  to  bind  her,  fhall  not  bind  him  (a). 

■     (m)  By  4.  Ann.  c.  16.  f.  ii.  all  warran.  the  ancdtor  had  no  efUte  of  inheritance  ia 

.tics,  byan>  tenants  for  life^^  defcending  to  poflb^ion,  are  void  a£;aioil  tbe  heir.    Co. 

any  pcrfon  in  reoiW'ndcr  or  reverflon,  are  Lit.  373.  b.  • 

tok  I  ^ild  all  coU»teraJ  warranties,  where  »' 

Mary  York  againjt  Alten. 

.  CCIRE. FACIAS  upon  a  recognizance.  The  cafe  was,  One  was 
^  quarto  exa^us  in  an  a£tion  againfl  him,  and  afterwards  was  ^mzm- 

'  ip  Ma^us^  23.  Nov.  27.  Eifz,  and  aftei-wards  the  pardon  came, 
.which  had  relation  to  all  offences  before  the  firft  of  November*    If 

,  by  thisr  tbe  outlawry  be  difcharged  i  was  the  queftion  ;  for  the  out* 

'  lawry  was  after  the  time  unto  which  the  pardon  had  relation.  And 
pr'mA  facie  the  luftices  held  that  it  was  difcharged;  but  ^hey  would 
^vife.  Vtde  36.  Hen.  6.  pL  a^.  i£  37.  Hen.  6.  ^artermainU  Cafe. 
The  next  day  it  was  moved  cieain ;  and  it  was  then  adjudged  that 
tbe  outlawry  was  difcharged  and  void,  for  the  contepipt  and 
offence  was  pardoned,  and  then  tbe  outlawry  after  is  voiid* 

Scot 


Cas«3I« 

If  aparrfonre- 
lati-s  b)ck  to  a 
day  before  the  . 
#xrf  ««rr  v^S 
•wardid,  die 
outlawry  is 
thereby  dif- 
criarged. 

ft.  Bae.  Abr. 
5.  Co.  49.  a«  b. 


Michaelmas  Term^  %g.  and  30.  EGz.    In  B»  R.  73 

Scot  agairift  Scot*  Caib  31. 

TpHE  cafe  .was,  Rccovcrcr$  to  an  ufe  before  the  27.  jFfoi.  8.  c.  10.  In  wh*  cafe  a 
-*■    make  a  l?afc  for  99  years  by  indenture,  rendering  10 1.  ^^^JJJ^^2iS^ 
Mourn.  Thcleflcebythe  fame  indenture  covenanted  with  therecover-  blftoolf  abridr^ 
crs  that  he  wiU  pay  the  rent  to  cejiui  <^ue  ufe  his  heirs  and  ailigns  ;  et  thecwaMnJ 
PROVISO  SEMPER,  that  if  the  gelivi  qw  ufe  doth  not  make  hisS.as.Uoa. 
heir  male  his  affiance,  that  then  he  fliall  pav  tlie  rent  to  the  re-  "?* 
covcrcrs,  their  heirs  and  afligns.     Afterwards  cefivi  que  ufe  dicth,  MowmioI*^ 
and  doth  not  make  his  heir-male  his  ailignee ;  the  lellee  doth  not  x>^ttl^li' 
pay  the  rent  to  the  recovcrcrs.    The  queftion  was,  If  his  cftatc  P«ph.  119. 
was  forfeited,  and  that  this^r«///J  makes  his  eftatc  conditional  ?  »•  Co.  ^%. 
— ^Aftcr  argument,  it  was  acyudged  that  it  was  no  condition  that  \^^^'^t 
went  to  the  eftate,  but  only  abridged  the  covenant.  ^^^^      * 

Then  was  another  queftion,  If  the  rent  be  referved  at  twofeafts.  At  wh»t  time 
t?/«.  ATtchaelinas  and  Lady-day^  and  it  is  arrear  at  Lady-day^  and  not  ^^  ^^^  ** 
demanded  at  that  day,  if  he  may  demand  all  at  Aftcbaelmas'-day  f  And  p^^^*^^ 
it  was  held  he  cannot,  and  a  <femand  in  that  manner  is  void  for  all.  ^  c^^^  a. 

Allen  agasnjt  Andrews,  of  Gray's  Inn.  c^„  j^^ 

TrtMity  Term,  2^.  Eiix'  Rail  1002  • 

T\£BT  upon  an  obligation  of  300 1.  which  was  conditioned  to  A  tender  at  the 
"■-^  oay  J4L  ycarlv  to  the  party,  during  the  life  of  the  wife  of  P'*^*'!*'^ 
the  defendant,  at  AficbaelmmSf  or  within  one  month  after,  at  D.  ^^'"J^ 
The  defendant  pleads,  that  two  days  before  the  end  of  the  month  paid,  two  days 
he  came  to  Z>.  and  there  tendered  the  14  L  and  none  was  there  to  before  it  be. 
receive  it;  which  matter,  &c.  and  concluded  not,  that  he  was^<^<>"^'» 
t9Ut  temps  pryi\  and  upon  this  it  was  demurred  in  law,  if  this  ten-  ''^^  ^"**  *♦• 
derwcrceood.  Co.Lit.«i. 

Thb  Justices  he}d,   that   if  the  tender  had  been  to  the  piowd.  17a. 
plaintiff  himfelf  in  perfon,  within  the  month,  if  he  had  come5*^->i4' 
thither,  this  peradventure  had  been  good ;  but  it  feemeth  hard  to  f*-  J^*^-  ♦"• 
tender  it  when  the  plaintiff  was  abfent ;  and  to  compel  him  to  at-     *   »y«»»6sj» 
tend  all  the  month  was  not  reafonable  :  but  by  Wra Y,  it  is  more 
reafonable  that  the  laft  day  fhall  be  for  one  to  tender,  and  the 
other  to  receive ;  but  they  were  in  doubt  of  this  cafe. 

But  Cl£Kch  faid^  if  one  be  obliged  to  pay  another  10 1.  at 
Michaelmeut  or  within  ten  days  after,  and  no  place  is  limited  for 
payment,  then  if  the  obligor  meet  the  obli^  within  the  ten  days, 
and  .doth  tender  the  xol.  the  obligation  is  faved ;  for  perhaps  at 
the  laft  day  he  ^nnot  find  him.  And  the  Juftices  held,  in  this 
cafe,  the  defendant  need  not  plead  tout  temps  prlfi,  for  this  fum 
cannot  be  intended  parcel  of  the  fum  contained  in  the  obligation ; 
for  peradventure  more  fhall  be  paid  during  the  life  of  thc/eme^ 
than  the  fum  in  the  obligation  doth  amount  unto.  But  afterward 
it  was  adjudgod  for  the  plaintiff. 

Morris  againj  Kirke.  Casi  34, 

A  SSUMPSIT.  And  dcselares,  that  whereas  he  had  expended  divers  in  ^f^mftfit  for 
■'^  fums  of  money  for  the  defendant;  amounting  to  25 1.  ^c^^^^^P"^- 
dcfcndant  promifcd  to  pay  him  all  the  fums  of/ money  which  he  pii^of  "hrrt* 
queft  U  iflbablfi^  and  mnft  be  averred  in  the  declaration.   ^.  See  s.  Term  Rep.  29.    Poft.  7S.  S5. 91^ 
iji.i7y.a»^  had 
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liax^n  had  expended  for  him,  and  alle^geth  that  rtcitf<tpiu$requifitui^  the 
mfam/t  defendant  had  not  paid,  &c.  Upon  ntm  affump^t^  it  was  found  for 
**"  -ftr  plaintiff.  And  it  wm  n<>w  alledged  in  arrdl  of  itidginent» 
that  the  pl^^tntifF  ought  to  have  alkdged  the  day  and  pnoe  of  the 
requeft,  for  it  is  iffiiafale ,  and  it  is  not  like  to  a  commoiia£lion  upon 
the  cafe  where  a  duty  it  due,  for  there  it  is  payaMe  without  rc- 
ijueft,  and  it  is  in  nature  of  an  afiion  of  debt;  but  here  an  afiion 
is  only  maintainable  upon  the  promtfe,  and  is  not  payable 
without  an  expreis  req^ueift,  and  (hewing  what  is  due.  And  fo  it 
was  adjudged. 

c«n  S5.  Prefton  agdinfi  Toofejr. 

Trinity  Ttrm,  z^,£Iiz.  Roll  76S. 

rciivcrin^j — JJ'RROR  tipon  a  judgment  in  an  ajfump/it^  brought  in  the  com- 
lK>n>x6an4at  -Cr.>|jH>n  bcnch*  Ptf/I  «8..  *<»/.  927.— The  cafe  upon  the  record 
IT;  Si  ^f  •  ?t^'%  ^1^7,^,^  ^^I^ifi^  ?8?mft  Pr.>«,  .and  declared,  that 
to  iniixja  and   "whcrcai.  J9hn  Gtitom  by  hia  writing  obligatory,  fealed  with  his 
fiifdy  kccp^  i$  a  iital,  26.  Elm.  "  in  forma  h  naiura  faipU  $bligator*Jiye  rcc^gnitioms 
fu^cicntcon-    "  fecundi^m  formam  Jlatuti  Jiapul^  apua  IVf/hnonafterium^  de  dehit'u 
ll^^'^iMxh^    "  f""^  m^rc Atffl^/i  in  eddem  mftis  rtcmperwuT  prdinat* a  provis'  dekii9 
pzy\  certain      "  '"^^^  r^if^f/'wrawCuRlSTOPHORG  Wr AY,  capjt* juftidttrio^  fsfc. 
fum  if  ?iedid .    "  reco^novit  et  concejfit  fe  teneri  in  mWe  libris^  Ufc.  juxta/smiam  di^ii 
iMt  rcddWcr  it  "  fatuity  ^r."     And  that^feHTards  upon  28. March^  27.  Ellz.  at 
40  the  phifTuff  London^  at  the  requeft  and  mftance  Of  the  defendant,  he  had  de- 
;;'^;"  *'*"'"***  Jivered  the  feid  writing  obligatory  to  him,  ad  in^id4M/u9n^  and 
Ante  67. 7«.    fafcly  to  keep  and  redeliver  to  the  phintirff  within  fix  days  after ; 
i^Saund.  33.     ^^^  **^  ^^^  defenferft,  inconfidefation  thereof,  did  theHaflkme to 
Ccwp.  190/     him,  that  if  he  did  not  redeliver  it  within  the  laid  timfc,  that  be 
^ouM  pay  him  when  required  1000).  and  alledgeth,  diat  Hcei  the 
defendant  had  not  redelivered  the  faid  written   obligatory  within 
thefaid  fix  days  after  tho'faiddeliveryyand/iWr  the  faid  plaintiff  after 
the  faid  fix  days-pafled,  viz,  at  fudi  a  day  and  place  required  the 
faid  Prefion  to  pay  the  faid  lOOol.  according  to  bis  promifc ;  he 
had  not  paid,  and  refufed  to  pay,  to  his  damages  of  locol.     The 
defendant  did  demur  in  law ;  and  for  caufe  fhewed  that  there  was 
^o  fafhcient  confider^on  to  charge  him.    But  after  dirers  argu- 
ments it  W9S  adjudged  a  good  eonfideratlon  to  charge  him,  and 
tbereupoh  a  writ  of  enquiry  of  damages  was  awarded^upon  which 
it  was  found,  that  by  the  non  periormance  of  the  piH>mife,  the 
plaintiff  fuftaincd   damages  200I.  and  forcoft^  of  luit>  53s,  4d. 
which  were  accordingly  adjudged  to  him;  and  17I.  6s.  and  8d. 
more  for  cofts. 
The  form  in         U PON  all  this  matter  a  writ  of  error  was  brought.    Firft  error 
^hich  a  bond    affigned  was,  that  the  faid  ftatute  was  merely  void ;  for  it  is  alledged 
in  the  nature  of  to  be  a  ftatute  ftaplc,  according  to  the  ftatute  for  the  recovery  of 
a/«/«/#>7rt^/»  .jgjj^j^^^jg^^  ;^-^^^^^  ^^   whereas  it  is  a  mere  ftatute  flapic 
m-y  tpea  c  .  ^j^j^j^  j^  ^^  ^^  acknowledged  before  the  mayor,  &c.  according  to 
the  27.  Edw.  3.  c.  8.  (a)  and  not  before  any  other ;  and  this  is  ac- 
^  Vom.  u.^.     j^^^^,j^j^^j  bi:fore  Wr  AY,  C.  J.      Sed  ntn  allocatur^,  for  it  was 
held  clearly  to  be  well  enough  alledged,  for  it  is  a  ftatute  ftaplc  ac- 
knowledged according  to  the  23.  Hen.  8.  c.  6.  and  it  is  pleaded  ac- 
cording to  the  ufual  courfe  of  pleading  fuch  ftatutes. 
Ip  aftumpfA.  it       Second  error,  that  there  was  no  time  certain  alledged,  when 
is  nw  nectffary  he  delivered  the  ftatute  to  tlie  defendant ;   but  only  it  is'alledgcdi 

to  allerfRC  thi    ■ 

fiaM  of  ddivi;ry,         («)  Sec  ^o^  X I.  £d\v,  I.  de  A^on  Eucpel,  and  \\.  f  dwi  l.  de  MercBtonbut* 
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that  at  fuch  a  day  he  was.  poflcflcd  of  the  ftatute,  and  delivered  it  to    P«  «>t^» 
the  defendant  at  his  inftance  and  requeft.  Sed  non  allocatur ;  but  I     J^^ 
did  not  hear  their  reafon.  oqiet. 

Third  error  out  of  the  record,  that  the  plaintifT^tfar/^  die  obtuEt  Anvpfeuwot. 
fe  ^g^nA  the  defendant  fer  attometumfuum^  but  fticwcd  not  who  may  *>«fiAf4 
was  his  attorneys,  and  it  he  had  no  attorney  it  was  error.  Curia  »nC.B.ip«uioyt 
icntra^  becaufe  it  is  not  the  courfc  of  the  common  bench,  to  enter  j^J^J^f* 
the  nanie  of  the  attorney  till  after  the  declaration ;  and  in  the  decla-  ^,^9  ^^ 
ration  it  is  faid  that  he  appeared /^  T HO.  Warren,  attornatui^?^&,t$f.$^$k 
fuum,     Bnt  Egerton  mewed  a  precedent  where  the  entry  was,  PovcL  115. 
that  one  appeared  by  —  Cutting,  attornatum  fuum^  and  (hewed  not 
his  chriftian  name ;  and  this  being  alledged  in  error,  the  judg- 
ment was  rcverfed,  which  the  Court  here  did  agree ;  for  where  he 
meddleth  with  his  name,  he  ought  tdname  him  truly  by  both  names. 

Fourth  error,  which  was  not  put  in  the  record,  that  it  was 
alledged,  licit  he  had  not  deliverea  it  witliin  fix  days,  &c.  fo  he 
doth  not  precifely  affirm  it. — Curia  contra ;  for  it  is  a  good  affir- 
mation, as  BuckMs  Cafe  in  the  Commentaries. 

Fifth  error,  that  the  confideration  was  not  fufficient,  for  it  WIur  is  a  fa£« 
sppcareth  not  that  the  defendant  had -any  benefit  by  the  Ihewiw  fioeotaSfltaM. 
it  to  hirn^  but  rather  charge  and  trouble  to  keep  it,  and  to  loot  ^^^ •^ 
on  it.  But  a3  to  this  the  Court  would  hear  no  arguments,  for  ^^^  ^^  ^^ 
they  held  it  clearly  a  good  confideration ;  and  this  was  the  point 
diiputed  in  the  common  bench,  and  therefore  they  commanded 
the  juc^pacntfhould  be  affirmed. 

But  Egertqn,  /o/i«Vw,  moved  that  the  ju^^ment  might  be  Awritor«ii. 
ftayed  for  another  day;  and  then  moved  another  error,  that  upon  qoinrWdgoo^ 
the  writ  to  enquire  of  damages,  thfc  plaintiff  had  no  day  given  ^^JJ^^y^n  ^ 
him  in  court,  and  no  day  was  given  to  the  defendant  then  to  ap-  ^  j^Ktes.  * 
pear,  and  vouched  8.  Heru*}.  Roll  29*  Bk.  of  Ent*  273.  where  the  poft,  144. 
error  was  afligned,  and  admitted  good ;  and   this  he  /aid  was  a  y^.^. 
manifcft  error,  and  the  Court  faid  they  would  advife  of  it;  h\x%  luet^h.  K 
afterward  the  ne;ct  day  it  was  moved  s^in,  and  thb  error  over*  ♦ 
ruled ;  for  they  faid  the  courfc  of  the  common  bench  was  to  give  . 
np  d^y.     But  all  the  precedents  in  this  court  are  otherwif^,  and  ... 
the  death  of  the  party  plaintiff  abateth  the  writ  (a).    And  X}am 
judgmei>t.was  affirmed. 

(ii)  Sod  vifio  %,  4c  9.  Win.  3.  c.  10^  ,     ' .     ' 

The  Mayor  of  Lawnfon's  Cafe.  CAit  3^. 

'T^RESP ASS  againft  him  for  taking'  a  quarter  of  corti.   He  jttfti?-  A  majrw  c^i* 
•■^    fied.  for  that  It  was  within  the  town  of  Lawnfim^'md  it  was  «?« i^^^y  "k- 
damap  fcafant  in  his  frecliold.    The  plaintiff  replies,  that  thcy};;^^^^^^ 
y^m}>Y charter  in  the  time  of  queen  Mary  incorporate,  &c.  and  a  market-pUcc. 
niarket  was  granted  to  them,  and  the  place  where,  txc.  was  ap-  Poft.  117.62^ 
pointed  for  die  market-place,  and  he  brought  his  com  on  the  "^  ^^  94' 
market»day,  and  fet  it  there,  and  the  defendant  took  it:  and  npofi**^*^*^"*' 
demurrer,  it  was  adjudged  without  argument,  that  upon  this  c^t^.  6^,, 
matter  th<  mayor  could  not  juftiiy  the  tsuking,  x.  Tenn  Rep« 

Dinham^^ 

2.  Sui^  is^8« 
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CAf*57- 

i^ustfrt,  Whe- 
thBr  a  defiendtnt 
wh»}uftific$a 
titfpah  by  fjfu- 

tfie  plainiilf  ^ 


A  mayor,  who 


Dinham  agaixft  Beckett. 

^TRESPASS  for  breaking  his  clofc.  Defendant  pleads  that  y.  S. 
•*•  was  feifcd  of  the  land  and  let  it  to  J.  D,  and  he  as  his  fervant 
entered,  and  gave  no  colour  to  the  plaintiff ;  and  for  that  caufe 
the  plaintiff  demurred.  And  it  was  argued  by  Griffith  of  tlic 
one  part,  and  by  Shiri,ey  on  the  other  part, 

Griffith  <aid,  that  when  the  defendant  doth  make  a  (pecial 
title  to  himfclf  or  to  any  other,  he  ought  of  neceflity  to  give 
colour  to  the  plaintiff;  but  when  he  pleads  a  general  pica,  or  tliat 
it  is  his  freehold,  it,is  othcrwife.     2.  Edw.  4.  pL  8. 

Shirley  contra^  bccaufe  the  defendant  doth  make  no  title  to 
himfclf,  but  doth  juflify  as  a  ftrvant.     18.  Edw.  4.  tl.  3. 

Wra Y,  C.  J.  faid  he  ought  to  give  colour,  tliovgh  he  juilificd 
as  a  fervant,  but  moved  the  parties  to  relincjuilh  tlieir  deDaurrer, 
and  plead  to  iiltie,  which  they  did. 

Gabriel  Widow  againjl  Peter  Qerkc., 


bovnd  to  'tike 
fafRcient  bail ; 
bnt  a  ^i  torn 


'Nottingham J  before  the  faid  defendant,  then  mayor,  and  %  S,  and 
y>D.  IherifFs  there,  according  to  the  cuftom  of  the  faia  town,  a 
aftion  for  rtfu.  plaint  of  trefpafs^i/r  cafe  againft  Antbonty  the  phintifF,  upon  which 
ly  b^nmiM  *  f^^^^  ^^  awarded  by  them  to  O.  J5,  ferjeant  and  officer  of  the 
omriginatwicif^id  Court,  to  take  the  faid  plaintiff,  and  have  his  body  before 
•n4  not  by  liiu.  them  at  the  next  court,  v/zi  i.  Settemhris^  xib  anfwcr,  &c.  aftd  that 
Poft.544.  afterward,  vt%,  23.  Jtugujfl^  27.  Elm.  the  faid  0.  B.  arrcfted  h5m» 
3.  Inft.  104.  and  that  he  committed  him  to  the  prifon  of  Nottingham^  under  the 
t-Roll.Ab.537.cuftody  of  the  faid  Piter  Clh-kty  mayor  of  the  faid  towni  and 
Cw^ci*'^  S  ^^^^  ^  *^  queen's  gaol  there  ;  and  allcdged  further,  that  he 
j-UomaJy/  *^i"g  ^^^^  5n  prifon,  28.  Jugufi^  27.  Eiiz,  did  offer  to  the  faid 
Win  joiica,i93.  mayor,  keiper  of  the  faid  gaol,  lureties,  &c.  to  appear  at  the  next 
3.  Burr.  1615.  y)urt,  to  anfwcr  to  the  faid  Anthoney  fVdUy  in  the  faid  aAion, 
**^s^*79-  ^hich  fnreties  he  then  refufed,  and  kept  him  in  prifon  until.  Sec. 
380  \li»'  againft  the  form  of  the  faid  ftatute,  per  auod  aH'io  atcrevit. 
^l\  IV^  '^^  defendant  pleads  mhnl  dihet^  ana  found  againft  him ;  and 

1.  Sid.  305.  ftd  diis  term  it  was  moved  in  arreft  of  Judgment,  that  theaftion  lietli 
^<  Doofi^  not  againft  the. mayor,  for  the  furetics  were  not  to  be  offered  unto 
MiKwd*  T  "***  ^™  ^^^  ^^  *^  ferjeant ;  for  the  mayor  was  the  judge  to  award  the 
procefs,  and  cannot  be  an  officer  to  himfelf  to  take  the  bail.  Alfo 
the  warcantts,  that  he  ihall  take  his  body  and  keep  him  till  the 
next  courts  viz.  i.Septemb.  and  fo  till  that  day  is  come  he  is  in  die 
coftodv  of  the  ferjeant,  in  whatfoever  prifon  he  is  committed. 
AUb  tne  furety  offered  is  not  according  to  the  ftatute,  for  it  is  that 
he  fhall  appear  ad  respondendum^  whereas  |t  is  to  be  only  for  his 
appearance,  ahd  not  for  his  anfwer. 

Sed  fwkalkcanturi  for  it  was  held  clearly  that  the  plaintiff  is  to 
recover,  for  the  ferjeant  is  but  the  inferior  officer  ^  and  although 
the  mayor  is  judee  in  fome  refpe£ts,  yet  he  may  be  an  officer  for 
keeping  the  gaof;  and  here  he  is  not  only  the  judge,  but  the 
Iheriff  alfo^  and  the  plaintiff  being  ixk  prifon  onder  him,  it  is 

proper 


]li{iiward  t. 
nialchef," 
2*Tcmi  Rep. 

r: 

».  MorpinV 
Vade  Mecum, 
»9X. 


iSS. 


Poft.  168. 
Cro.  Car. 

Cro.  Jac.  94. 
10.  Co.  toi.  b. 
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proper  to  oflfer  furetics  to  him ;  and  fo  w  the  common  courfe  in     Wt»aw 
iMkfoi,  upon  plaint  before  the  Iheriffs,  and  a  precept  to  the  fcr-     o^ftL 
jeant  to  arreft  one,  the  fureties  fhall  be  found  and  offered  to  the  * 

ihcriffs.  9.  Him.  6.  fL  19.    And  when  the  party  is  brought  to  the 
gaol  he  is  uixfer  the  mayor's  cuftody,  and  not  of  the  ferjeants  («)-^*^  'Jl^''^^ 
And  they  held  dearly  that  the  furety  offered  was  according  to  thc^J;^*^* 
(tatute,  and  commanded  judgment  to  be  enteied  accordingly,  but 
it  was  ftayed  till  the  next  day. 

Walmsx^eYj  firjemnty  then  faid,  that  the  a£bioh  is  not  weU 
brought;  for  the  i8.£&t.  c,  5.  is,  that  no  a£tion  Khali  be  brought 
but  by  infomnttion  or  original  aftion,  and  not  otherwife»  and        *   ^ 
this  is  by  bill  of  debt. 

Cox£. — ^This  aftion,  in  this  court,  is  the  oroper  original 
aflion  that  is  fued  in  this  court,  and  fo  is  within  uie  mtent  of  the 
i.RiclK  %,  €•  17.  far  aj.Hifu  6.  c.  5.  Alfo  the  18.  Elix.  c.  c.  i$ 
to  redreis  diforders  in  common  informers,  but  here  he  that  hieth 
is  the  ^arty  i^rievtd.  But  the  Court  hekl  it  will  be  hard  to  main* 
tain  this  adion  to  be  fued  here,  for  the  ftatute  is  in  the  negative,  p^^ 
tlut  it  (hall  not  be  foed  otherwife,  which  doth  not  refer  to  any  lr^ajZI  357. 
perfoa ;  but  they  would  ad v  tic.  ^  3.  inft.  t^ 

Dawscl  fkid  he  was  of  counfel  with  the  gaoler  of  Bofiin  in  a  Moor,4tft. 
kill  brought  a^inft  him  in  this  court,  and  it  was  abated  for  ^l^i^^'^JJ^i^ 
caufc,  that  it  was  not  hj  information.  3i>    ' 

Afterwanl,  7^*.  P^cL  it  was  for  this  cauie  okily  adjudged  for 
the  defendant ;  and  it  cannot  be  helped  by  the  18.  kliz.  c.  i^.  for 
jeofaile,  for  this  is  not  matter  of  form  but  fubftance,  by  mifcon- 
ceiving  the  adion. 

^cftor  Nimns,  DoAor  of  Phyfic,  againfi  Gee.  ^^^^ 

EMfttr  Term^  tg.  EUk.    RM  498. 

pOVENANT.  And  dcclarcth,  that  whereas  the  queen  by  her  Breach  u  a 

letters  patent  granted  licence  to  him,  his  deputies  and  amgns,  «wr««w. 
to  buy  Spanijh  wool,  and  to  tranfport  it  hither,  &c.  he  by  thi^ 
indenture  bearing^  date,    &c.  granted   to   the  defendant,  and  to 
^«;rr  N9rwo$d^  the  faid  licence  for  eight  years,  with  divers  cove- 
nants to  enjoy  it ;  in  confideration  whereof  the  (aid  defendant  did 
covenant  and  grant  to  him,  to  pay  to  him  100 1,  every  year  at  two 
^cafis,  vi%*  the  yinnunciatioH  and  Jkftcbaeimas ,  znd  further,  that  every 
l^car  at  the  feaft  of  the  Annunciamny  or  within  twenty  days  after, 
nc  would  make  a  new  obligation  of  150 1.  for  the  payment  of  the ,.  wpod'tCoat 
faid  100 1.  the  next  year;  and  alledges  in  £ift  that  the  defendant  396; 
had  not  paid  him  the  50I.  due  to  him  at  Michaelmas  28.  EUz.  and  i^^^-  ^9« 
that  he  did  not  make  an  obligation  at  the  jlnnmuiationi  istc.  and  for  '*  '^^'*  ^ 
thofc  covenants  broken  he  brought  the  aft  ion.  ♦  *?* 

The  defendant  pleaded,  that  in  the  indenture  there  iscontainedj 
'*  PROVISO  s£MPf;R,  dlat  if  the  defendant  doth  not  every  year 
"  make  the  obligation  at  the  feaft  of  the  ^munciatim^  Or  failed  of  • 
"  payment  of  the  money  at  the  day,  that  tlicn  and  from  dience^ 
**  forth  the  faid  indenture,  and  every  claufc,  article,  and  fentencc 
"therein  fhould  be  void,  and  of  none  cflFeft;*'  anditeyed  that  be 
&ilcd  in  making  the  obligjition  at  the  firft  day,  and  fo  the  inden- 
ture is  void,  and  demands  judgment,/"  a^?/a-  Upon  thi^  it  was  de- 
murred in  law,  Ow£V 
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y^y    ^    OwEK  tad  Wood  argued  tint  t!M  afiion  did  lie^  for  Aiseovc'^ 
^^     ^tiant  Was  broken  before  the  indenture  became  void,  and  tberrfore 
^*'       it  is  not  reftfen  but  the  aftion  fhouid  well  lie ;  bttt  they  agreed  that 
lM»9i(.        f^^  ^^  covenant  for  payment  of  the  money  no  aaion  did  lie^ 
necaufe  the  Indentare  was  void  half  a  year  before,  by  not  making 
the  obligation ;  and  the  indenture  is,  that  **  then  and  thenceforth 
*^  the  indenture  fhould  be  void»**  and  fo  for  all  the  time  before  he 
remaineth  chargeable ;  as  in  cafe  of  leafe  for  years,    and  for 
rendering  rent,  and  for  non  payment,  die  leafe  to  be  void ;  al- 
diough  the  leafe  becomes  void,  yet  for  rent  due  before  debt  lieth : 
fo  upon  the  ftatute  of  1 3.  Ethc,  c.  20.  of  leafes  made  by  parfons,  that 
(«)  Seetlfo       upon  mn-rejideney  for  eighty  days  (u),  the  leafe  fhall  be  void,  and 
'•"SS^"**  that  all  oidigations,  covenant,  &c.  for  enjoyment  of  it  Ihall  be 
IJ^^-  "•  void,  yet  itwas  adjudged,  :^6.  J?fe.  in  IValh  and  Cpx,  that  whcrea 
**        parfon  made  fuch  a  leafe  by  indenture,  in  which  were  divers  cove- 
nants on  the  leflte^s  part,  and  after  the  leafe,  8cc<  became  Void  by 
I  mn-rnjidency^  Vc.  tliat  for  a  covenant  broke  beforci  ail  aftlon  of 

covenant  did  lie. 

Wray,  C.  J.  faid,  the  cafes  are  not  alike;  for  in  that  cafe 
the  covenant  was  plainly  broken,  and  the  leafe  knd  cdvcnant^ 
after  became  void  ;  but  here  the  thing  that  makes  the  indenture  void, 
fwt  600.  is  the  breaking  of  the  covenant,  fo  they  arc  both  at  one  time,  and 
fo  he  hath  loft  all  his  bargain,  and  all  his  benefit  of  the  indenture, 
and  the  other  party  is  at  large,  and  fo  no  priority  here*  But  they 
would  advife. — In  Trinity  Term  following^  it  wa^  adjudged  for  the 
plaintiff ;  but  I  heard  not  their  reafons :  but  it  was  faid  that  the 
reafon  was,  that  the  intent  of  the  party  was,  that  it  fhould  be 
void  only  to  have  benefit  of  covenants  oroken  infuturf>^  but  for 
the  covenants  broken  before  it  was  never  their  intetlt,  but  tliat 
the  party  fhould  have  advantage  of  tbcm» 

Ca«<  4«.  Simmons  againfi  Sweete. 

A  ma^ftrate  ^  p ALSE  IMPRISONMENT-  The  defendant  juftiiled,  becauft 
!^  Mbi^  *^  plaintiff  faid  to  5^.  5.  that  the  mayor  of  BarftMe  Was  a 

•^fon  Jho"'  /Sw/,  which  the  mayor  hearing  of,  commanded  the  defendant,  being 
abufet  hini,  but  ^^  officer,  &c.  to  imprifon  him*  Upon  demurrer  it  was  adjudged 
beguumtim-  no  plea,  but  for  fuch  words  he  might  have  bound  him  to'  his 
P?(°?.**J?*  Sf^^  behaviour,  but  was  not  to  imprifon  him ;  yet  if  the  mayor 
Mn^  hu  *^  ^^^  i°  P^^"<^  P^c^  ^^  \xxfC\ct,  and  he  had  called  him  by 
oAce.  f^h  opprobrious  words,  be  might  imprifon  him. 

Poft.6S5#  M©©r,a47.  it.C0.9S.  a.  Roll.  Ab.  7S.  1.  Haw.89.  a6i.  ».SaIk.697.  i.StraiH5«»5^^ 
J.  Com.  D%.  48S.    4.  Bac.  Abr»  ^8.    Wood's  Inli.  41 7.    1.  Ld.  Rayxn.  1029. 


CASa  41* 


Hubbard's  Cafe, 


A  CTION  for  trover  and  converfion,  and  doth  not  allcdge* 
«■-  •*^  place  of  converfion.  which  is  a  thinff  material,  and  beix^ 


Hi  tfovcr  th§ 

fl^ ^ftbl*'  ^^  ^^^  ^^  converfion^  which  is  a  thing  material,  a 

2i^f        -alledged  iij  arreft  of  judgment,  the  bill  was  abated. 

AM  74*    P«ft.  98«  Vroii  Cpr.'afii.    Sail.  N.  P,  46.    5*  Com.  Dif .  ^o.  ,1^.     1 
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Blnnd  agamjt  Mzddox.  Ca4»4». 

PROHIBITION,  It  wai  agreed  dearly  that  a  hyman  may  be  a  larimn  mtt 
^  preieiued  to  a  prebend,  for  mn  hahft  curam  animarum  ;  and**  P?|JfJ*«^** 
CoKB  raid,  all  the  poflcffions  of  pftibcnds  were  at  firft  the  bifhojw,  ^rSuuIL. 
7.  Edw.  J.  pi.  5.    ja  Eiw.  3.  pL  a6.  and  lir  m^'^  jwre  do  pertain  j!  co.  7  5.  li;  * 

19  the  bimopt  (a).  Moor,  26U 

,  .  -        .  a.  via.  All.  5. 

s         («)S»s.Jtt.f.  e.tf.  J.  toft.  155. 

Carter  agMnJi  Ooddard.  Cah  4^ 

pHROR.    The  cafe  was,  G§diard  bron^t  an  affumpJH^  and  hia  ^  decWadM 
writ  was,  in  confideration  that  he  would  procure  J,  S.  to"^^****"^- 
affign  t»  Cartfr  foch  a  term  in  certain  lands,  that  he  would  P^Y  Poa.i^'Tw 
tint  40 1.  and  alted^  that  he  at  his  procurement  had  afligned,  &c,  435/    ^*  '  " 
but  in  the  declaration  it  was  not  alledged  that  he  had  aflSgned  the  3  ^^  ,•     ^^ 
term,  &c.  and  fo  no  confideradon ;  and  this  was  affigncd  ^r  error.  /.  com.  Di^.* 

Coke  piajred  it  might  be  amended  ;  for  when  the  clerk  had  the  z%%, 
writ  before  hira,  which  was  good,  aofid  would  not  purfue  it,  but^<^P-407» 
feavc  out  a  thing  comprifed  in  the  writ,  which  he  had  before  him  J^^*  j  ^ ^ 
for  his  information,    this   is  amendable,    13.  Hen.  7.   pi.  2i.  ^,^^^^^ 
n.  Edw.  4.  pL  a.  781. 

The  opinion  of  the  Court  was,  that  it  ihould  be  amended  for 
^nat  caufe ;  and  they  laid,  fo  was  the  opinion  of  the  Juftices  of 
^c  common  bench. 

King  agai'rifi  Robinfon.  Casi  44; 

la/ifr  Term,  29.  BIz».    Roll  90. 

ASSUMPSIT.   The  plaintiff  declared,  that  the  defendant  did Jn«/-«/>>ifth# 
.      aflbmc  to  do  fuch  a  thing,  &c.  and  upon  non  affumpfit  it  wa$  {1!^^^^^' 1;^ 
found  he  did  affume  to  do  that  and  another^  which  he  had  not  per-  uncSSw  to 
formed.    It  wasrefolved  againft  the  plaintiff:  for  the  Juftices  laid,  perfarmthepio- 
where  the  plaintiff  declareth  that  in  confideration  of  one  thing,  themifeUidinche 
defendant  aflumed,  &c.  and  tlie  jury  find  in  confideration  of  that  <icdaratlon««rf 
and  another  thing  he  aifumed,  bo  had  fiuled  of  his  ajfumpfit ;  and  ^i^'^'J^^,^ 
the  Juftices  denied  the  cafe  of  3a.  Hen.  8.  Br^.  **  Verditr  ^^^^^. 

NoTA.  It  was  faid  thatPi^  14.  £//«.  Catlin  did  caufe  a  record  Ante  41. 
^^Paf.  21.  Hen.  7.  to  be  read  in  tlie  queen's  bench,  of  a  judgment  Po^-  »4r-  ^9• 
given  before  pii^BOx,  C.  J.     And  the  cafe  was,  a  woman  in^^ 
L9nd9n  had  given  to  the  plaintiff  flattering  words  mquipolUntia  to  a  ^^^'  J^*  $<H« 
pronaife  of  marriage,  and  bv  that  means  he  delivered  to  her]^"^'**'J*'- 
m<>ney  and  other  things,  and  (he  had  caufed  the  plaintiff  to  re-  cowp.  jtL 
^iu  counfel  for  her,  and  to  travel  about  her  fuits  in  chancery^  and  x.  TeimR^^ 
afterwards  the  woman  refufed  to  marry  him,  and  married  another,  447- 
in  deceit  and  fraud  of  the  plaintiff :  the  woman  traverfed  all  the 
matters  alledged  againft  her,  and  part  was  found  for  tke  .plaintiff, 
^nd  part  againft  him  f  and  this  was  one  matter  found  tor  him, 
^'ut  the  ijv'oman  had  given  unto  him  Honda  verba  matrimenio  ^^i- 
f9iitntia',  and  the  plaintiff  had  judgment  tor  thofe  particulars  that 

WQ/re 
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ICnrc       were  foun<!  for  him,  and  he  was  amerced  for  the  other ;  ,and  thiJ 

^ah^       ^g^  an  a&ion  upon  the  cafe,  for  the  deceit  in  not  marrying  him  ; 

KoBivtoM*    f^  |j^  jj^j  jj^j  declare  of  any  promife  of  marriage  in*  raft.    And 

Catlin  (aid  it  was  to  be^not^,  that  the  plaintiff  had  judgment, 

:dthough  but  part  found  for  him,  and  part  agaiaft  him,  which  is 

contrary  to  that  (as  he  faid)  that  hath  been  ruled  here  twice  or 

thrice.  That  if  an  qffumpfit  be  brought  upon  (everal  things,  and 

part  only  is  found  for  him,  the  plaintiff  fnail  ^ve  no  Judgment 

for  anv  part,    Bnt  Soutmcote  faid,  that  the^cord  Ihewn  was 

an  aftion  for  divers  deceits;  which  being  traverfed,  and  part  found 

A.TcBt.  151.    for  the  plaintiff,  and  part  againft  hini,  yet  judgment  may  be  given 

(m)  r.Term      for  the  plaintiff,  for  the  part,  &c.  but  of  an  entire  promife  it  is 

K^.  113*  140.  othetwife  (a),  for  there  failing  in  part,  he  fails  in  all* 

X 

CAii45.  Bonifaut  Iff tf/ff^  Sir  Richard  Greenfields 

tinJttevifed  to  ^pHE  Cafe  wtts,  Tremmn  feifed  of  the  manor  of  D.  dcvifcd  the 

^mlexenitors  X    fame  tO  J.  5*  and  three  others,  and  to  theit  heirs,  to  the  in- 

teitSia? Oky"'  ^^^  ^^^  purpofe  that  the  devifees  Ihould  fet  it  for  the  befl  profit, 

Aonlddifpofeof  s^^d  convert  the  money  therepf  coming,  to  the  performance  of  his 

it, may  bclbid  will ;  and  in  the  coficlufion  of  the  will  he  maketh  them  four  bis 

by  any  of  them  executors,  and  dicth.     One  of  the  four  refufcs  to  meddle  with  thtf 

fafctr«wLtt'  will  or  fale ;  and  the  other  three  fell  the  land  in  the  life  of  the 

Kbeavtiioiit^,    fourth  ;  the  queftion  was,  ,If  the  fale  was  gocfd  ? 

Aiicei6.  The  cafe  was  argued  by  Popham  and  Egertok  ;  and  it  was 

adjudged  that  the  fale  w«s  good  by  the  tliree,  either  bv  the  common 

Oj,  Lit.  1x3.  t.  jj^^^  or  by  the  a  I.  Hen.  8.  c.  4.  for  when  he  devifeth  the  land  to 

•  77*        four  to  fell,  &c.  and  afterwards  matteth  them  his  executors,  this 

J'JKi^.^W  doth  tant  amount  as  if  at  the  firft  he  had  devifed,  that  fuch  his  exe- 

/filJBtu^iJUf   cutors  fhould  fell ;  and  in  fuch  a  cafe  at  the  common  law,  the  fale 

by  three,  the  fourth  refuting,  was  good  ;  for  they  three  may  per- 

fotm  the  will  without  the  fourth ;  but  the  flatute  maLeth*  it  clear. 


Michaehnas 
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Michaelmas  Term, 

29.  and  30.  Eliz.       In  the  Exchequer. 

Sir  Roger  Manwood,  Knt.     Chief  Baron. 
Edward  Flowerdew,  E/q. 


Thomas  Gent,  Efq.  f     Barons. 


) 


The  Queen  againfi  Blaucher.  Cau  1. 

'TpHE  q\!cftion  wa$,  If  upon  a  travcrfc  to  the  certificate  of  the  Tenths  are  to  bt 
■■'  BijAcp  of  Lincoln  for  non  payment  of  tenths  upon  demand,  ^^"J  *]*„/«'' 
nor  within  forty  days  after,  whether  the  benefice  be  void  by  the  ^"fon^wborif- 
26.  Hen.  8.  c.  3.  that  enafts,  that  after  fuch  default,  and  certificate  ed  by  thebifliop 
thereof  made  to  the  court  under  the  feal  of  the  bifliopi  that  it  muft  demand 
(hall  be  void  ?  ^^^  otherwife 

Makwood,  Chief  Bar  on^  faid,  it  hath  been  a  great  queftion  ^^^^^^^^^^^ 
this  certificate  of  Ac  bifhop  be  peremptory,  or  that  the  party  poft.  395/ 
Ihall  be  admitted  to  his  travcrfe  of  it.     And  upon  great  delibera- 
tion between  the  Barons,  and  by  the  advice  of  the  other  Juftices,  Moor,  541.915. 
it  hath  been  clearly  held  that  the  certificate  is  not  peremptory,  for  slvu  ,.  Ve. 
the  bifhop  doth  it  only  as  an  officer,  fcilicet^  as  colleftor  of  the  i.Bi.Coin.»8s. 
tenths,  and  not  as  a  judge,  as  in  the  cafe  of  baftardy.     And  here 
is  to  be  a  default  in  the  parfon,  vi%.  non  payment,  which  is  tri- 
able per  pais  ;  for  otherwife  all  the  parfons  of  England  may  be  put 
out  of  tlieir  parfonages  by  fuch  nudifurmife^  and  bare  certificate 
without  any  anfwer ;  and  the  law  never  intended  to  make  the  cer- 
tificate fo  peremptory. 

Baron  Gsnt  faid,  he  had  known  it  fo  ruled  in  his  experience 
upon  an  ifTue,  upon  avoidance  or  non  avoidance,  upon  that  fta- 
tutc  in  a  quart  inpedit. 

And  all  the  Barons  held,  in  the  principal  ca£e,  that  the  officer 
of  the  bifhop,  who  is  to  demand  die  tenths,  ought  alfo  to  be 
authorifed  to  receive  them ;  for  he  cannot  appoint  them  to  be  paid 
at  another  place,  or  to  -another  perfon  ;  for  the  parfon  is  to  pay 
them  at  his  own  houfe,  and  to  tne  perfon  that  demands  them  in 
the  name  of  the  bifhop :  and  they  faid  it  had  been  fo  formerly 
ruled  (tf). 

(a)  By  the  Aatute  2.  &  3.  Ann.  c.  tt.  50].  a  year  are  difchargod  from  the  payment 

all  the  revenae  of  firfl.iruits  and  tenths  Is  of  thefe  tributes  ;    and   the  col!e<Stion  of 

crofted  in  truilees,  to  form  a  fnnd  for  the  them  is  further  reguhtfd  by  i.  6 jo.  i.it.  2. 

augmentation  of  poor  livings.— >By  ^.  Ann.  c.  10.  and  3.  Geo.  1.  c.  lo. 
c.  1^.  and  6.  Ann.  c.  17.  benefices  undc^r 


Vol,  I.  G  Hilary 


8^^ 

Hilary  Term, 

30*  Eliz.     In  the  Queen's  Bench. 


Sir  Chriftopher  Wray,  Knt.  Chief  Jujlke. 

Sir  Francis  Gawdy,  Knt^  -> 

John  Clench,  Efq.  >  Juftices. 

Robert  Schute,  ^fq.  3 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egerton,  Knt.     Solicitor  General. 


*  •  

CAti  I.      Arthur  Robfcrt  againfi  Andrews,  Ann  his  Wife,and  Cockct. 

Trinity  Term,  22.  £/#«.  Roll  583. 

If «  perfoore-  TT^RROR  of  judgment  in  die  common  bench,  in  an  account 
c«ves money  by  IH  which  18  entered  thcyc.  Term.  Pafcb.'RoU  940.  where  Jn- 
the  hands  of  a  1  J  drews  and  his  wife  znA,  Cocket  declared  againft  the  laid 
ftrvMtfc^therc.  ^^^^^  Robfert,  that  he  on  the  20th  oiJuguJl,  10.  Elix.  apud  Filly^ 
\^y\^cS^  '^  '^'^'  ^^f'  ^^  *^  receiver  of  the  money  of  the  faid  Cocket  and 
as  having  fore.  Jnn^  dumjolafuit^  viz.  by  the  hands  of  ^o.  fFafe,  lool.  to  render 
ceived  it,  in  an  an  account  when  he  Ihould  be  required ;  yet  the  defendant  being 
aaionof  ac.  required  to  do  it  had  refufed,  to  their  damages  200 1. 
rramcm  wM  ^^^  defendant  pleads  that  he  was  never  their  receiver  of  tlie 
mX"rhathc  faid  100 1.  or  of  any  parcel  .of  it,  by  the  hands  of  tlie  ftid  Jo. 
mould  account  $  fTafe^  to  render  an  account,  &c. 

and  if  he  does  Upon  this  they  were  at  iffuc ;  and  it  was  found  by  fpecial  ver- 
not  appew  after  ^j^  that  the  lOth  Jug.  lO.  Eliz.  one  OJiert  Mufiford  gave  the 
«*!!!JJ)!*a5.  faid  100 1.  for  the  relief  of  the  faid  Cocket  and  Jm,  and  delivered 
asaJcoiltf^ttan^  the  fame  to  the  faid  %.  Pf^^a/e^  then  his  iervant,  to  the  intent  he 
Jam  lies  j  and  (hould  deliver  it  to  the  faid  Arthur  Robfcrt^  for  the  relief  of  the 
the  error  of  a-  fj^jj  ^^^  ^^d  Cocket ;  and  that  he  the  faid  20th  jiug.  10.  Eli%.  did 
diS  lL^n?y  deliver  it  to  the  faid  Arthur  Robfert,  for  the  rcHerof  the  (aid  Jnn 
than  where  the  and  Cocket^  according  to  the  (aid  intent;  and  if  upon  the  whole 
aaion  is  matter  Arthur  Robfert  (hall  be  faid  to  be  the  receiver  of   their 

broughMshdp.  nioncy  by  the  hand  of  the  faid  Jo.  fVafe^  prout^  i^c.  they 
wt^s^of*'^^  prayed  the  difcretion  of  the  Court.  It  was  adjudpd  he  (hall  be 
TheplinSflr  *  laid  to  be  their  receiver,  frout^  He.  and  that  he  (haB  account  with 
may  deny  that   the  faid  then  pUinti(!s  for  die  faid  lOol. 

hehas  expended  Afterwards  by  virtue  of  a  writ  of  capias  ad  computandum^  di- 
!hd"^(ritth-  '^^^  ^®  *^  (heriffs  of  London,  the  faid  Arthur  Robfett  was  taken 
out  faying  Ttfir^  and  brought  to  the  bar».  and  committed  to  the  Fleet,  quoufqui^ 
^arf;and(if  Che  \ic.  and  afterwards  auditors  were  afiigned  to  him  by  the  Court  to 
defendant  inter-  hear  his  account,  and  he  found  mainpernors  in  200 1.  to  enter 
pleads)  At  (hau  j^^^  account  before  them  and  to  fini(h  it,  &t:,  and  to  appear  in 
to^'rtiovS^da'  ^^^^  ^^  ^'  '*  ^'^«  ^^^^  judgment  was  given  thereupon,   and  to 

magev  and  cofts ;  but  he  cannot  alledge  Smmmtim  aftsr  i«  ««//#  tji  §rrmi»m  to  the  want  of  an  original  $  but 
thoi  this  error  muA  not  be  affigned  Wi  i*  rntrd. 

fatisfy 
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fitisfy  all  the  arrearages  which  by  the  Court  he  (houldbe  adjudged     RoittKr 
to  fatisfy,  or  to  render  his  body  to  prifon  until  he  had  fatisfied.       «r«V 
And  hereupon  he  entered  into  account,  and  alledgcs,  that  he  had    *"***^*' 
maintained  the  faid  Jnn  dumjelafuit  (who  afterwards  intermarried 
with  Andrewi)  and  the  faidf  Cocktt  by  the  fpace  of  eight  yearc^ 
at  Z).  in  the  county  oiM%  and  had  expended  the  faid  one  hun- 
dred pounds  for  the  relief  of  the  faid  Ann  and  Cociet;  and  fo  pray* 
ed  to  be  difcharged.     Upon  this  they  were  at  ifTue,  that  he  had 
not  expended  the  faid  100 1.  for  the  relief,  &c*  and  it  was  found 
for  the  plaintiffs,  and  damages  ailelled  above  the  faid  100 1.  rati^ 
one  interflacitationis  compcti  fradiff*  twenty  pounds,  and  cofls  ten 
pounds.    Upon  this  verdift,  judgment  was  given  for  the  then 
plaintiffs,  and  the  cofls  were  increafed  by  the  Court ;  and  upon 
this  judgment  Arthur  Rebfert  brought  a  writ  of  error. 

Fenner,  ferjiant^for  the  plaintiff  afligncd  divers  errors. — ^FirSt 
Error,  The  matter  in  law,  which  was  adjudged  in  the  common  i 

bench,  viz,  that  they  declared  he  was  their  receiver  to  render  an  ac' 
count  of  the  lool.  whereas  it  was  found  he  received  the  money  for 
their  relief,  and  not  to  account. — But  The  Court  held  clearly,  that 
when  he  received  the  money  in  tliat  manner,  he  received  it  to  their 
ufe  ;  and  is  accountable,  if  ne  did  not  expend  it ;  and  it  is  aS  if  he 
had  received  it  to  their  ufe  by  exprefs  words. 

Second  Error^  That  they  declared  he  was  their  receiver  ^z/roin^  Poft.So6. 
putanJum;  and  he  is  not  accountable  unlefs  he  did  not  expend  it  in  '•  ^°<*«  ^7 
their  maintenance  ;  and  fo  ought  to  have  a  fpecial  writ,  and  de- 
clared fpccially.  Sed  non  allocatur ;  for  they  to  whofe  ufe  the  bail- 
ment was  made  can  have  no  other  writ ;  for  they  cannot  fuppofe 
he  received  it  ad  merchandlfandum^  for  that  is  falfe,  and  he  had  no 
fuch  authority ;  and  in  that  cafe  his  cofls  were  to  be  allowed  him. 

Third  Error,  That  inthewrit  and  countheisfuppofedtobe  Poft.614. 
receiver  of  their  money  by  the  hands   of  Jo.  Wafe^  whereas  it  3«  Bi.  Com. 
ought  to  be  by  the  hands  of  QJbert  Munford ;  for  tVafe  delivered  *^**  ' 
it  as  his  fervant,  and  it  may  be  faid  the  delivery  of  the  mafler ; 
and  by  the  hand  of  the  maftcr  the  receipt  ought  to  be  fuppofed. 
— Coke  anfwercd,  that  whereas  the  fervant  doth  contraft,  this 
(hall  be  faid  to  be  the  contrad  of  the  matter,  and  he  only  charged 
for  it,  II.  Edw.  4.  pi.  6.  But  here  they  convey  only  a  poneflion  by 
the  hands  of  fVafe^  but  conveyed  no  intcreft  by  him;  and  there- 
fore may  count  that  he  received  it  by  bis  hands. 

Fourth  Error,  For  that  the  writ  was,  and  they  accounted  that 
he  was  their  receiver,  to  render  an  account  when  required ;  which 
is  falfe,    for  no  requefl  was  mentioned  upon  the  delivery.*^  .^ 

Coke.  The  law  implieth  it,  21.  Edw.  4.  42.. 

Fifth  Error,  The  writ  of  account  was  brought  in  Norfolk^  and 
the  cap^  ad  computandum  was  awarded  to  London  ;  whereas  it 
ought  to  have  been  to  the  (herifF  of  the  county  where  the  aflion 
was  brought. — Coke  faid  it  was  helped  by  the  ftatute  of  jeofaiUsi 
and  he  appeared  upon  this  proccfs,  and  fo  had  made  it  good  ;  and 
error  in  procefs  cannot  be  alledged  after  in  nullo  eft  erratum  plead- 
ed ;  for  if  it  had  been  alledged,  the  other  party  might  have  alledg- 
ed diminution. 

G  2  Sixth 
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R  i»««»T  SixthError,  Forthatbcforc  the  auditors,  the  defendant  aHc^- 
AKoifiw*  ftc  ^'  *^^  ^^  ^^^  expended  tlie  100 1.  for  tlic  relief  of  tlie  plaiutiffij 
vDiKwt,  ,  ^^j  ^j^^y,  replied,  that  he  had  not  expended  the  100 1.  but  faid  not, 
'  ^^f°^^'**'^nor  any  part ;  for  if  he  had  expended  any  part,  it  is  not  rcafon  he 
fwcrwHn every  f^^"'*^  g^^^  *"  account  of  that  part ;  and  judgment  given  upon  an 
part,  but  it  is  j^'  *ff^c  is  crroneous. — ^Coke.  That  inafmuch  as  it  is  a  collateral 
fuffidcnc  to  an-  iflTue,  he  is  only  to  join  with  his  adverl'ary,  and  is  to  add  nothing 
fwer  a  coiUitcr.l  to  it  ;  but  in  a  general  iffue  it  is  othcrwiic  :  as  in  an  a£tion  of 
wdl"ofThc  ^*^^  ^^^  cutting  twenty  oaks,  the  defendant  ought  to  plead,  that 
plaintiff.  '^^  ^^^  "®^  c^^  ^^^  ^^^  twenty  or  any  of  tliem  ;  but  in  debt  upon 

ui.  Ray.  4a.  an  obligation,  tliat  he  fhall  do  no  wade :  and  the  breach  is  ailigned 
5.Ccm.  Dig  So.  that  he  cut  twenty  oaks,  it  is  fufficient  to  plead  he  did  not  cut  the 
Co.  Lit.  aSa.  a.  f^jj  twenty  o<iks,  mQdo  etforma^  bfc.  2.  Afar.  Dyer.  1 15. 
Awritoferror  SEVENTH  Error,  It  dotli  not  appear  to  the  Court  that  there  was 
removes  the  re-  an  Original  writ,  for  it  is  not  certified  ;  and  the  defendant  hath 
cord  only,  and  pleaded  in  nullo  eft  erratum  ;  and  therefore  cannot  alledge  dirainu- 

lK)t  the  wnts.      *.  T^  ,       '^      r*  r^  t  i    •     i     °      ^       - 

Port.  153. 155.  ^'^">  20.  £aw.  3.  Error  2.     9.  Eaw.  ^.  32.  and  judement  given 
ayi.  afi.'a37.  where  there  is  no  original  is  erroneous. — Coke.  It  tlic  plaintiff 
Leon.   1       affigneth  for  error  that  thierc   is  no   original,  and  the   defendant 
Cro.  jac.  47c.    pJ^«^<ls  in  nullo  cfi  erratum^  he  cannot  after  alledge  diminution  ;  but 
r.TioU  Ab  790.  this  error  being  affigncd  hors  de  record^  the  Court  here  may  write 
Bridg.  57.         to  the  common  bench  to  certify  it  ;  for  by  the  writ  of  error,   all 
Cow^-.  S43.       is  certified  which  is  with  the  chief  juftice  there,  which  is  only  the 
body  of  the  record;   but  the   original  and  judicial  writs  remain 
with  the  cujloi  brevium  and  other  officers  ;  which  are  never  certi- 
fied but  where  error  is  afiigned  for  want  of  tl:em. 

Djmagw  and  EiGHTH  Error,  That  tlic  plaintifFhad  judgment  to  recover  da- 
co(>$  inay  be  niages  and  cofts,  and  it  is  a  pofitive  lawv  he  Ihall  have  none  in  a 
tion  of accoum.  ^^^*'  ®'  account;  as  2-  Ric.  2.  C^  14.  £.  3.  Damages.  And  al- 
'  though  there  is  a  precedent  in  the  Book  of'  Entries^  where  in  an 
i.Roli.  Ab.  accopnt  damages  were  given,  the  reafon  is,  becaufe  the  goods 
'*w  If  ^tvt  delivered  ad  mtrckandifandum^  and  to  have  increafe  ;  but  it  is 

V  •*>•  '»?•  not  fo  in  this  cafe.  But  it  was  ahfwercd,  that  in  the  firft  judg- 
ment to  have  an  account,  damages  fhall  not  be  recovered  ;  but 
here  damages  are  not  given  raticne  detentlonis  comfoti^  but  ratione  in- 
terplaeitadonis  compotiy  where  the  plaintiffs  are  delayed  by  the  defen- 
dant's plea  :  and  although  TOods  are  given  to  merchandife,  yet  he 
ihall  not  recover  damages  tor  die  detainer,  but  all  (hall  be  put  in 
the  arrears  of  the  account.  And  in  the  old  Magna  Charta  it 
is  fhcwn  in  what  writs  damages  (hall  be  adjudged,  and  a  writ  cf 
account  is  one  of  them.  And  in  the  Book  of  Entries^  foL  17. 
damages  are  given  in  account.  Afterwards,  notwithftanding  thefe  , 
errors,  the  judgment  was  aliirmed. 

By  4.  Ann.  c.  iG.  an  aflion  of  account  bill  m  the  court  of  equity;  and  theitfort 

ia  given  againft  the  executors  and  aHmini-  anions  to  compell  a  man  to  bring  in  and 

ftrators  \  but  the  mofl  reidy  and  ef^cdual  fettle  his  account*  are  now  ield«n  vM 
way  to  fettk  thdt  matters  of  account  \%  by 

CAti  2.  Crow's  Cafe. 

Judgment  in  TERROR  of  a  judgment  in  trefpafs  of  aflault  and  battery,  be- 
battery  reverfed  Sis  ca^ifc  the  judgment  wa's  quodjii  inmifericordia.  whereas  itlhould 
for  want  cf  the  ^      ^  1       J  J 

f Mi  r^^Miivr.  Pod.  107.  5.  Co.  39.  b.  S,  Co.  59.3.  Cro.  Jac.  224.  Savll.  37.  ^.ComDtg.  t79* 
IVph,  203.    ^.  Saund.  ^7. 

be 
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b?  quod  capiGtur  [a).   TANFiEtD  moved,  that  this  is  for  the  plain-  Cuow't  Ca«i. 
tiff's  bcndit.  and  is  the  default  of  the  clerk,  and  fo  fliall  not  be 
affigried  for  error  ;  but  the  judgment  for  that  caufe  was  revcrfcd. 
ag.  Edw.  3.  pL  29.     14.  Eliz,  X)>^r,  315. 

{m)  By  5    Ae  6.  Will.  &  Mary,   c.   ii.  C.  B.  they  now  enter  that  the  fine  is  rc- 

no  writ  of  caf'uMt  OijU  iffbe  for  the  fine  to  mitted  $  and  in  B.  R.  no  notice  is  taktn  cf 

the  king  ;  but  cheplainrifT (hall  pay  6».  8d.  any  fine  oi  tapUn  at,alh— 3,  Bl.Ccm.  j^S. 

and    be  allowed   it   againft  the  defendant  Carch.  390.    Salk.  54. 
«moog  hii  other  cofts;  and  therefore  in 

Levellin  agalnji  Watkins.  c^ii  3. 

ERROR  to  reverfe  an  outlawry^  becaufc  the  original  was  againft  Outlawry  re* 
Levelling  with  a  fingle  L,  and  all  the  mefnc  procfefs  was  verfus  ''^^"      ,  , 
Llevdlbu  with  a  double  LL   And  the  procefs  was  againft  two,  and  ^'  '°^  '^ 
the  fheriff  returned,  ^^quod  non  funtinvcnti^^  and  doth  not  fay,  *•  rue 
"  eorum  aJiquis.''   And  the  judgment  was  for  thefc  caufcs  tcverfcd. 

Grifiing  againft  Wood.  Caik  4. 

ERROR,  for  that  in  an  aftion  in  an  inferior  court,  the  declara-  Curtom  cannot 
tion  was  in  Engli/h,  whereas   by  the  36.  Edw  3.   c.  15.  ^^^^'^^^^^^^^^ 
entries  are  to  be  in  ijatln  :  and  although  it   was  faid  the  cuftom  ^oft.Tscr* 
there  was  fo  ufed,  yet  this  cannot  be  good  againft  a  ftatute,  and  «    '  . 

the  judgment  was  reverfed.     And  Evens  faid,  that  divers  indift-  colgL  «^l  ^' 
ihents  had  been  difcharged  for  this  caufe  (a).  3.Tei.Rcp.'i7i. 

{it)  By  4.  Geo.  2.  c.  »6.  and  5.  Geo.  i.  c.  17.  all  proceedings  are  to  be  in  SnglUh. 

Devenly  againft  Ann  Welbore.  Cas*  5. 

A  SSUMPSIT  ^ainft  the  defendant  as  executrix  of  George  /f?/- Wherea  premlft 
-^^  bore.     And  declareth,  that  in  confidcration  that  the  plaintiff '**°***P«'^<^"ft- 
would  affuie  certain  lands  to  Thomas  Percy  at  .the  inftance  of  the  ^  j^J^'j^T^'^^^^ 
faid  George,  he  affumcd,  that  if  Thomas  Percy  did  not  pay  him  yearly  °herequeft?an<i 
upon  rfcqueft  ten  pounds,  and  ten  load  of  faggots,  that  he  would  the  time  and 
pay  them  [a) ;  and  alledgeth  in  faff 0^  that  he  did  affure  the  land,  &c.  P^»ce  where  it 
to'tlie  faid  Thomas  Percy ;  and  that  the  faid  Thomas  Percy,  licet  fit-  ^^'  '"^^^S'"'^ 
piiis  requifihts,  did  not  pay  the  faid  ten  pounds,  and  ten  loads  ofil^^  ^ 
faggots  i  nor  the  faid  George  in  his  life,  nor  the  defendant  fince  Ante  74. 
his  death.     Upon  non  ajpmpjit,  it  was  found  for  the  plaintiff. —  ^^^  ^  ^ 
CoK£  moved  in  arreft  of  judgment,  that  the  declaration  was  not  owen'  icg. 
good  ;  for  tlie  payment  of  the  ten  pounds,  &c.  was  to  be  upon  i.  Snund.  j^. 
rcqueft,  and  a  requcft  is  material,  for  otherwife  the  defendant  is  not  '•  Brown!.  i<*. 
chargeable ;  and  therefore  the  requeft,  and  the  time  and  place  where,  ^^^^^  5^«  85. 
ought  to  be  exprefly  alledged :  and  of  that  opinion  was  the  Court,  *^'  ^*' 
and  judgment  given,  that  the  plaintiff  nihil  cap^  per  billam. 

(a)  Seei9. Car. I.e.  3* 

G  7  Wikct 
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CAse  6.  Wikes  againjl  Morefoots. 

AhrjjiJtpnr^  'T^RESPASS.    It  was  hcW  Per  Curiam,  that  if  on^  takes  my 
chafiof  aboTfc    k    horfg^  and  fells  it  in  a  market  overt^  and  toll  paid  for  it,  but. 
irhr«drpro'  ^^  ^^^^^^  ^'^^  ^^^^  ^^^'y  *^  **  toll-booth  ;  yet  the  falc  is  clearly 
perJy^  good,  and  the  property  altered,  if  there  was  no  covin  in  the  ven- 

Poa.  485.        dee  :  for  the  mifxtomer  of  the  party  is  nothing   to  him,  when  he 
SH  vide  buys  itborJ  fidcy  and  is  not  conu/ant  of  the  tortious  taking  ;  and 

Owen  17.        they  advifed  the  plaintiff  to  difcontinue  his  fuit,  and  ordered  that 
1  Leon.  x^s.     fmall  cofts  (hould  be  aflefled  :  and  it  was  fo  done.' 

Jonci,  163.   ■ 

a.  Inft.  717,    s.  Term  Rep.  750. 

CAtx  7.  King's  Cafe. 

What«ai  of     1^  ING  was  indifted,  for  that  whereas  he  was  bound  by  rccogni- 
llJiillmlrnt'to  ^^^  ^^  ^^  of  good  behaviour,  he  had  faidto  one  Jur/M,  that 

ttefoiSSore^a  **  ^^  ^**  *  pelter,  and  a  teller  of  lies,  and  a  drunkard  ;  and  that 
recogniTancefor  **  he  would  tn'ie  him  a  poor  Kirion ;  and  that  he  had  entered  and 
foodhehaTiottr.««  broke  the  clofc  of  KirtoH  ;"  for  which  an  aftion  of  trefpafs  vi 
et  armis  lieth.  And  the  queftion  was  moved  by  Coke,  If  thefc  be 
Ftlm.  x»6.       caufes  of  the  breach  of  his  rccognifance  ?  for  it  is  a  common  courfc 
4.  Wl**8'o.      ^^  f^^  ^^^  ^^  india  men,  which  will  be  evidence  in  z  fcireyacias 
».  Hcn.7.p}.2.  upon  the  rccognifance.-*-WRAY  and  Gawdy  conceived  at  firft, 
%.  RoH.  X50.     that  they  are  no  caufes  of  the  breach  of  th6  recognifance  \  for  the 
'1>9*  "^'        party  doth  not  break  his  good  behaviour,  except  he  doth  fomething 
a 'uo  160.^'    ^^  *^  ^^  ^^^  which  tends  to  the  breach  of  the  ^ace  ;  'as  if  he 
Godb.*6i2.*     goeth  in  warlike  manner  with  weapons,   or  is  in  company  of 
cro.  jac.412.    riotous  malefa£lors,  although  nothing  be  done;  or  threatens  an- 
Lamb.  x  16,118.  other  to  beat  him,  or  to  fight  with  him.    Thcfe  (although  no- 
^'hun    o^''  thing  be  done)  arc  breaches  of  the  good  behaviour.    But  when  he 
i.'Hawk!*P.C  fp^ilw  only  words  of  reproach,  which  may  procure  another  to 
»58.  a6i.'    '   '  break  the  peace,  this  is  no  breach  of  the  good  behaviour.    And 
they  held  clearly,  that  the  entry  into  the  clofe  was  no  breach, 
being  done  peaceably  ;  and  he  might  pretend  title  to  it ;  although 
\n  an  adion  it  is  fuppofcd  to  be  vl  a  armis^  and  cimira  pacem.  And 
Wray  faid,    that  nothing  (hall  be  faid  a  breach  of   the  re- 
cognifance, but  that  which  founds  to  the  hurt  of  another,  and  by 
intendment  may  be  a  breach  of  the  peace ;  as  ailault,  menace,  &c. 
And  he  faid,  if  one  be  leading  of  his  horfe;  and  he  that  is  bound 
'to  his  good  behaviour  doth  take  it  from  him,  this  peradventure 
may  be  a  breach  of  the  good  behaviour ;  for  it  is  an  ailault  upv^n 
his  pcrfon,  although  he  take  it  peaceably. — Clench  contra.   For 
the  words  being  Ipoken  in  difdain  and  reproach,  fhall  be  faid  a 
breach  of  the  recognifance  ;  for  it  may  be  caufe  of  the  breach  of 
the  peace,  as  well  as   carrying  of  weapons,  or  having  a  great 
company  following  him,  as   2.  Hen.  7.  is  ;  and  the  words  being 
malicious  and  opprobrious,  give  occaiion  of  blows  ;  but  the  entry 
into  the  clofe  is  no  breach. — Schute  doubted   of  the  words,  be- 
caufc  tiiey  were  opprobrious  and  fpoke  in  malice,  and  do  provoke 
another  to  break  the  peace.     And  the  Court  faid  they  would  3^d- 
vife.     Kitif  4.  Li/}.  lio  tsf  lii. 

Smith's 
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Smith's  Cafe.  Caixs. 

TJTE  was  indiftcd  at  the  feflions  of  the  peace  in  the  county  ofxhefeflions 
"*'-*•  Oxopiy  for  forging  a  falfc  deed,  againfl  the  ftatute  of  5.  JEffz.  lwvenoju^ir. 
V:.  o.    And  now  Tanfield  moved,  that  this  indiftment  was  not  ^'^*2*  '"^  ^^^: 
well  taken  before  the  juftices  of  the  peace,  for  they  have  nof^,^  ^"  ^^*'' 
power  to  take  it ;  for  the  iftatute  is,  that  Juftices  of  Oyer  and  Ter-  Poft.  601.  697. 
miner,  and  the  Juftices  of  Aflife,  in  their  public  and  open  feflion,     q^  ,,g  ^  ^[ 
ihall  have  jwwer  to  enquire  of  fuch  offences ;  and  giveth  no  au«  i^Hal^'es".' 
thority  to  juftices  of  me  peace  in  their  feflions  to  enquire  of  it.  2.  Hale,  44.' 
And  of  that  dpinion  were  all  the  Juftices,  that  the  indiament^^"*Pj-5^'^« 
taken  before  them  was  void  ';  for  they  have  feveral  and  diftinft  **  Hawk.  p.  C. 
authorities  and  commiffions :  one,  to  hear  and  determine,  which  covn^rt  360. 
is  to  be  kept  in  a  place,  and  at  a  time  certain,  and  is  to  be  ad- 
journed to  a  certain  time ;  and  a  commiflion  of  the  peace,  by 
virtue  whereof  they  are  to  keep  their  ordinary  feflions  ;  and  this 
indiftment  was  taken  before  them  adJeJJtonan  pads.  And  Ewens 
faid  to  them,  *'  So  it  hath  been  ruled  wiuiin  thefe  two  years."  But 
Pop  HAM,  Attorney  General^  faid,  that  he  had  known  divers  fuchin- 
diftments  taken,  and  never  contradi Aed,  and  the  parties  had  fufFered 
the  punilhment  of  tlie  ftatute.  And  thereupon  tne  Court  faid  they 
would  advife  :  but  in  this  term  the  indiftment  was  difcharged. 

Higham  againft  Reynolds. 

Micbatlmas  Term,  29.  l^  30.  Eliz.  Roll  562.  Casi  o, 

'T*RESPASS  for  entering  and  breaking  his  Jaoufe,  and  cutting  fix  in  tpp()«ifsfor 
*     pofts  of  it,  I.  Mayy  28.  Eliz.     The  defendant  pleads,  that  as  breaking  a  boufc 
to  the  breaking  of  the  houfe,  and  all  the  trefpais  except  the  cut-  jjj^^^^'j^* 
ting  of  the  three  pofts  of  the  houfe,  not  guilty.     And  as  to  the  Jhetrtfpifilri. 
cutting  of  the  faid  three  pofts,  he  faid,    that  upon  the  faid  firft  oiur  three  pofts 
Afayy  27.  EU%,  it  was  the  freehold  of  one  Anthony  May^  and  he  by  his  n«t  guilty,  and 
command  entered  and  cut  the  faid  pofts,  which  is  the  fame  tref- J"^*^^ 'o*"  *^* 
pafs,  &c.  Abs^te  hoc,  that  he  was  guilty  of  any  trefpafs  before  |j.J]^jf*^j^*|^"j 
the  faid  fcven  and  twentieth  year,  &c.  but  doth  nbf  traverfc  the  the  freehold  of 
time  after,  &c.     And  upon  tnis  plea  it  was  demurred  ;  and  it  was  A.  who  demif- 
argucd  by  BrecRnam  of  the  one  part,  and  by  Altram  of  the«<*»  *«•  he  need 
other  part. — And  firft,  exception  was  taken,  for  that  the  d^^n- "^''^■^^ '^jJJ'lJ- 
dant  pleads  as  to  all  the  houfe  not  guilty,  and  after  juftifieth  as  }^  pJ^J^  j  "^^^ 
to  the  three  pofts  ;  and  fo  pleads  not  guilty  to  one  thing,  and  the  freehold  of 
juftifieth  for  the  fame  tiling,  which  is  no  good  pleading;  as -^.at  fuch  a 
21.  Hen.  7.  pi  3i.H-The  fccond  exception  and  caule  of  the  de-  ^'"l^  "JJ** '"" 
murrcr  principally  was,  for  ihjit  he  faith  it  was  the  freehold  of  b^Ii^ebut^i*^ 
Anthony  May^  and  ju^ifieth  by  his  command,  27.  EUz.  which  was  after,  it  will  bt 
a  year  before  the  trefpVs  fupjrofed,  and  travcrfeth  the  time  before  bad. 
27.  Eliz.  but  faith  nothing  to  the  time  after  27.  Eliz.  and  relied  P^ft.  860. 
upon  5.  Ed^.  4.  and  other  books,  that  he  ought  to  traverfe  the  ^,  co.  14. 
time  aftei^j  as  w«ll  as  the  time  before.— Third  exception,  that  he  9.  Co,  27. 
faith  it  was  the  freehold  of  Anthony  May^  and  doth  not  aver  his  »-5?**^-^4»« 
life ;  but  that  exception  was  over-ruled,  that  it  ftiall  be  intended  *'  J^*^    *'*' 
he  had  the  fe6,  when  he  pleads  generally  it  was  his  freehold.  ^^^" 
— Alth  A  M  anfwered  as  to  die  two  other  exceptions ;  and  faid  as  to 
the  firft,  that  although  the  defendant  pleads'  not  guilty  generally  to    - 
the  whole  houfe,  yet  he  may  after  juftify  as  to  parcel ;  for  he  hath 
pleaded   not  guilty  to  all,  except  this  fpccial  parcel,  and  fo  is 

G  4  3S»  ^^«' 
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Hioif  AM  35.  Hen,  6,  And  as  to  the  fecond  exception,  he  faid  the  pica  was 
0gminji  good,  although  he  doth  not  travel  fe  the  time  after.  For  when  he 
Reywolds.  jieads  his  freehold,  or  the  freehold  of  another,  it  fhall  be  intended 
lo  to  continue,  except  the  contrary  be  fhewn,  and  therefore  need 
not  traverfe  the  time  after  ;  and  fo  is  c.  Edw,  4.  pi.  1 5.  And  to 
this  opinion  The  Court  inclined  ;  but  tliey  would  advife  of  it; 
but  ^erwards  it  was  adjudged  for  tlie  plaintiffl 

CA4t  10.      ,  Gofnal  againfi  Kindlemarih* 

In  pleading  13.  TAEBT  upon  an  obligation,  dated  i^,Marchy  lie.  The  condition 
^^  ft  b  ^^  ™i  ^^^  ^^  ^^  defendant  be  not  abfent  from  his  benefice  by  the 
that  tivCHTiy  ^F^c®  ^f  eighty  days,  nor  permute  or  refign  without  the  affcnt  oi 
waiabfemSo  the  patron,  that  then,  &c.  The  defendant  pleads  the  t^,£/iz. 
days  rtWirii;  fore,  20.  by  which  all  Icafcs  of  parfons  made  of  their  benefices  where 
theftaiutci'ayfji^^y  arc  ^^^^^^»  '^y  ^'g*^^  ^^ly^  ^^  ultra,  and  all  obligations  for 
PoflTaei/loo.  ^"j^y^ng  them,  fliall  be  void  ;  and  alledgetli,  that  he  was  abfent  by 

the  fpace  of  eighty  days,  but  faith  not  et  ultra. ^  Upon  which  plea 
^'^B*lft*^'  it  was  demurred.  It  was  moved  by  Coke,  tliat  this  was  an  incur- 
Moor,  540!^*'  able  fault  in  the  plea ;  for  he  ought  to  have  faid  he  was  abfent 
3.  Bac.  Abr.  eighty  days  et  ultra  ;  for  he  may  be  abfent  for  eighty  days,  and 
368. 371.  come  again  in  tlic  night  of  the  eightieth  day ;  and  this  muft  be 
^T^R^^*-  exprefly  alledged,  and  not  by  implication.  iComment.  143. — And  of 
i.Tcr.Rep.749.  ^j^^^  opinion  was  the  whole  Court;  but  they  n^oved  the  parties  to 

agree,  and  in  the  mean  time  they  would  flay  judgment. 

Case  11.  Bagnall  againji  Stokes, 

Thc^irituai  pROKIBITION.  And  furmifed,  that  the  defendant  fucd  him, 
court  niufi  re-  X  being  an  executor,  in  the  fpiritual  court  for  a  legacy ;  whereas 
^rncVas  would  *^  plaintiff  had  a  releafe,  but  had  only  one  witnefs  to  prove  it. 
brprrofatcom-  A  confulfation  was  granted  :  but  if  he  had  furmifed  that  be  had 
TTon  Uw.  pleaded  this  relcafe  in  that  court,  and  produced  his  witnefs ;  and 
Poll.  595.  666.  ^j,at  they  woxild  not  allow  it,  becaufc  it  had  not  ti^o  witneffcs; 
I.  Vent.  3^5.  |.}jis  had' been  a  good  futmife.  And  it  was  faid  the  plaintiff  is  at 
'  Roll  ^Abr.  "^  mifchicf ;  for  he  may  have  a  prohibition  after  fentencc  given  in 
\\u  299.    '     tliat  court. 

Hob.  12.  12.  Co.  65.  Ket.  7,7*  Slnw.  158.  Comb.  160.  Holt.  752.  3.  Mod.  283.  Ld.  Ray.  »20. 
34.6.  i]6r.  1x72.  i2?i.    Salk.  547.    Carth.  14.2.    Covp.  424. 


Citsx  12. 


Hamond  againji  Barker. 


If  a  mau  ac-  'TPRESPASS.  Upon  evidence  the  cafe  was,  J,  S.  by  deed  inrolled 
knowledges  and  1  j^^  chancery,  bargained  and  fold  a  houfe  and  certain  goods  to 
!!l^no\Vf^r-''^^^^  plaintiff,  and  after  took  the  goods  again,  and  would  aVoid  this 
ward* plciddu- bargain  and  fale  inrolled,  hy  durefs  of  imprifGnmcnt. — G6dfrev 
reft.  faid  it  cannot  be  avoided  by  fuch  nude  matter  in  fiift,     7;  Edw.  4. 

pL  5.  39.  Hen.  6.  pL  32.  13.  Edw.  "  EJicppeV^  18.  48.  Edw.  3. 
Moor, 4.^,46.  pi  22*  for  being  inrolled,  it  is  a  thing  of  record .-^-Mor can 
i.>Rcii./ib.862.  ^^,.^^^;  ^nd  he  faid,  m  deed  inrolled  is  no  record,  but  a  thing  rc- 
a.'iinii.'^7*3.  <^ordcd,  16.  Hf^u  7.  pi  5.  and  cited  Browk  and  Weston's 
Cro.  jac.  a9i.  opinion  in  one  Morlffs  Cafe  accordingly. — The  Court  faid,  the 
GUb.ufts3oo.  cafe  was  doubtful,  and  they  would  advife.  But  afterwards  they 
^••P'  I97»       conceived  it  would  be  hard  to  avoid  the  deed  by  durefs  :  but  no 

judgment  was  given,  becaufe  the  parties  agreed. 
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Richard  Scovel  againfi  Jo.  Cabel.  Caib  is« 

If  JECTIONE  FIRMiE.  The  cafe  was,  Lever/age  made  a  fcaft  Afeafe  bmada 
^  to  Stephen  Cabel,  Jo.  CaM,  and  fTiUiam  Pain,  by  indenture, '«  ^J'-?'*^^- 
**  to  have  and  to  hold  to  them  for  term  of  their  lives.    Proviso,  uj^rj^'^-^ 
•*  and  It  is  covenanted  and  granted  between  them,  that  the  fecond  «•  it  covenanted 
•*  (hall  not  occupy  the  land  during  the  life  of  the  firft  ;  and  the  "  and  granted 
•'  third  fliall  not  occupy  during  the  life  of  the  fecond."    The"  Jhatthcfecond 
firft  occupieth  all  and  dieth,   and  then  the  third  enters,  and  made",^^2^^°«^«"- 
a  leafc  to  the  plaintiff,  who  was  put  out  by  the  defendant ;  and  all » [Jf^  ufe  of  the 
this  matter  was  found  by  ipecial  verdifl.    The  queftion  was,  If  «*  firft,  and  the 
this  pr^tfo  he  a  limitation  of  the  firft  cftate,  and  fcvereth  the" third  Aalinoc 
cftatc  which  was  given  to  the  three  jointly,  and  makes  each  ^Ki^^f^t^^^lf 
them  in  remainder  one  after  the  other  ?  or,  Whether  it  be  only  a„  "j,efwoDd.^ 
mufe  covenant  ? — H ar r is,  for  the  plaintiff.    There  is  a  joint  eftate  — ThU  ii  but  a 
given  to  them  exprcfly  by  the  premifes  of  the  deed ;  and  the  words  coUatcrai  core- 
after  in  xhQprtnfijQ  cannot  fever  the  eftate,  and  divide  it  fo  that  one  nant,which(haJi 
fliall  take  alter  the  other;  and  the provi/o  is  void  and  repugnant "^^^^^'^^^^^^ 
to  the  premifes  ;  and  he  cited  a  cafe  m  Bendloe  to  be  fo  ruled,  JJ*^i,yjjjg^^ 
14.  Edw.  6. — Heal  contra.    The  provifo  is  an  explanation  of  themifes. 
premifes  of  the  deed,  and  may  ftand  with  it ;  and  is  a  limita-  Ante  25.  5S. 
tion  of  their  eftates,  how  each   of  them  ftiall  take;  and  cited  ,,Lg^^^^ 
8.  Edw.  3.   a  leafe  unto  two,  habendum  to  one  for  life,  remainder  Moor,  267. 
to  the  other.     And  he  faid  he   had  known  it  rcfolved  in  this  x«T«nn  Rep. 
court,  where  a  leafe  was  made  to  three,  habendum  to  them  for  their  7«S- 
lives,  fuccejhe  prout  nominantur  in  the  deed  ;  this  made  each  of  them 
in  remainder  after  the  other.     And  in  the  common  bench  it  was 
rnled,  that  where  a  leafe  was  made  to  three  for  their  lives,  haben- 
dum  to  them,  to  the  ufe  of  the  firft  for  life,  and  after  to  the  ufe 
of  the  fccond  for  his  life,  and  fo  to  the  third  ;  they  were  feveral  («)Ad)udgcd  for 
eftates  one  after  another :  fo  here,  their  intent  appearing  to  be  fo.  thepiaintiff;that 
— Gawdv  heldftrongly,  that  the  provtfo  fliall  not  controul  the  ^*J*  •  j®*'"^- 
cxprefs  limitation  before. — Schute  and  Clench  contra  \  hecaufe  j^^^?|?J|j21 
their  intent  appeareth ;  and  one  cannot  have  covenant  againft  the  not  few  it. 
other,  if  they  occupy  not  according  to  the  limitation  of  their  Poft.  io7« 
eftates  (tf). 

Garden  againjl  Tuck,  Cah  14. 

"PJECTIONE  FIRM^.    Upon  fpecial  verdift  it  was  found,  Br  thedcrifeof 
•^  that  7.  S.  being  feifed  of  a  mefluage,  to  which  a  garden  and  ^^f^^Vhe'S!^ 
curtilage  did  belong,  joined  together  and  inclofed  with  a  wall,  and  tiu^^wui  paf» * 
there  was  no  way  to  the  garden  but  through  the  mefluage.     He  without  faying 
dcvifcd  the  mefTuage  to  his  fecond  fon  in  fee,  and  mentioneth  not  f "»'"/«»-'«««««iu 
the  garden  or  curtilage,  nor  faith  cum  pertinentiis.     If  the  garden  Ante  30. 
and  curtilage  paflcs?  was  the  queftion.-^After  argument  by  Heal  Kdlw.  57. 
0/ the  plaintiff  *s  part,  and  DREwAr  the  defendant,  it  was  adjudged,  ^oor,  14, 
that  the  garden  and  curtjlagc  dfid  pafs:  for  they  aCTeed  ckarly,  pj'^l^^^' *'• 
that  a  curtilage  is  as  parcel  of  a  home,  and  fliall  pals  in  cafe  of  a  co.  Ux,\\. 
feoiFment  without  faying  rMm  pertinentiis ;  as  aftableor  dove-houfe.  56.  b. 
They  doubted  of  a  garden,  bccaufe  it  is  but  a  place  of  pleafure ;  but  a-  Co.  %*. 
afterwards  they  refolved  the  garden  did  pafs ;  for  it  is  as  wcU  for  **  ?*^™**  ^*' 
neceffiiy  at-  pleafure.  I  ^'cVr%. 

Lit.  Rep.  6.    See  the  cafe  of  demeats  v.  CWni,  1.  Teim  K^.  499. 

John 
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CAiE  15.  John  Harris  againjl  Nicholas  Bowdcn. 

Afi  aaion  on  A  CTION  UPON  THE  CASE*  Bccaufc  the  defendant  at  D. 
for  u^'^ilT'l^th  enticed  the  plaintifF  to  play  at  dice,  at  a  fport  caUcd  Five 
huedice^^i  ^^  NiNE,  intending  to  deceive  him  and  get  his  money;  and  he  by 
thereby  vanning  the  defendant's  perluafion  did  play  with  him  at  the  faid  fport ;  and 
th^  piaintiffs  the  defendant,  in  playing  at  the  faid  fport,  delivered  to  the  plaintiff 
money.  quo/dam  tabs  veraclter  tUuIatos  to   play  with ;  and  when  the  dice 

F.  N.  B.  9$.  came  to  the  hands  of  the  defendant^  he  by  pra^ice,  falfly  and 
J.  RoU.  Abr.  fraudulently,  quofdam  alios  taloifaUe  etfubdole  titulatos^  quos  numeros 
??°\  quinque  vel  novem^  aliquoja^u  unquam  attingert  fcivi^et^  adtunc  et  iU* 

Croujac/i^V  '^  projecity  and  then  played  with  the  faid  fiilfe  dice  (a),  by  which 
1.  Hawk,  p.c  the  plaintiff  loft  to  the  defendant  divers  fums  of  money,  amount- 
344*  ing  to  forty-one  pounds  fix  ihillings  and  eight  pence.      And  the 

Cowp.  664*  defendant  falfly  and  fraudulently,  under  the  colour  of  getting, 
xioT^''"  ^'  ^°°^  *^"^  carried  away  the  faid  money,  to  his  damages  two  hundred 
marks.  The  defendant  pleaded  not  guilty,  and  it  was  found 
againft  him ;  and  it  was  alledged  m  arreft  of  Judgment,  Firft, 
that  die  word  ^^taios**  was  no  word  for  "dice.  Sed  non  allo- 
catur ;  for  it  is  a  proper  word  for  dice*  .  Secondly,  that  the 
word  " /«r/^/''  was  written  with  a  r,  which  is  for  mining;  but 
the  record  was  viewed,  and  it  was  written  with  an/;  and  the  plain- 
tiff had  judgment. 

(«)  See  j6.  Car.  a.  c.  7.  and  9.  Aim.  c.  14. 

Cai«  16.  William  Willoughby's  Cafe. 

irciofing  a  TJE  was  indided  before  the  Jufticcs  of  Ailife,  for  that  he  vi  et 
common  is  not  Xi  ^^^y^  j^^d  inclofed  certain  land,  in  which  fVilliams  and  others 
fancr"iMlrcan  ^^^  Common,  time  out  of  mind.  Exception  was  now  taken  to 
it  be  done  vi  et  the  indictment,  becaufe  it  concerneth  only  the  intereft  of  particu- 
Mrtfiis ;  and  an  lar  perfons,  and  was  no  common  nufance  to  the  queen^s  people ; 
indiameni  far  and  it  concerning  a  private  commodity  of  certain  perfons,  and 
"  ddlvcnr^Mt  "^  ^^  ^^^  queen,  or  her  people  in  general,  the  parties  grieved  arc 
l,.,ri. '  to  have  their  aftion  upon  the  cafe,  27.  jfffl  10.     And  Madox'sCafi 

Port.  664.  w^s  adjudged  the  laft  term  (a),  tliat  for  a  private  commodity,  re- 
»2.  Air.  6.  medy  ihall  not  be  by  indidment. — 2. Exception,  that  it  was  virt 
J.  Rcii.  Abr.  armis,  and  a  man  cannot  inclofe  his  own  ground  vi  et  armis. — 
•3-  ,  2.  Exception,   that  the  tejfle  of  the  indiftment  was  at  the  gaol-de- 

l,  ?4od  Vet.  li^'cry,  in  the  county  of  Nottingham^  before  Robert  Schute, 
%,  Wijf.  57.  Francis  Gawdy,  and  other  Juftices  of  the  Peace  of  the  queen, 
t.  Buir.  259.  &c.  in  the  faid  county;  and  for  this  caufe  it  was  alledged  to  be 
J.  Hawk.  p.  c.  void,  for  at  a  gaol-delivery  they  have  no  authority  to  take  fuch  in- 

^^  Term  Rep  ^^'^n^cnts  (^).  And  this  was  held  a  material  exception ;  but  the 
»^^  trm     cp.    j^^j^^^j  fjjjj  ^{^j.y  ^Q^y  ^jyjfg^   f^^^ 

(m)  Ante  361.         (t)  Sed  vide  2.  Hawk.  P.  C.  32.  and  tke  cafes  there  cited,  eotitra* 

CAit  17.  Knight  againft  Fortipan. 

MUbaelmas  fcrtn^  29.  ^  30.  Elix.     Rcll  265'. 
Surrender  by     ^  RESPASS.   TJie  cafc  was,  A  copyliold  was  granted  to  one  for 
"mt^^Z  in'  '^^'  remainder  to  an  infant  in  tee ;  they  join  in  a  furrender  to 

fant  in  remain-  ^'  ^'  ^^^  ^^  admitted  tenant  for  life,  and  he  in  the  remainder 
der,  dcMDoe  .  dies,  and  the  heir  of  him  in  the  remainder  enters  ;  and,  I£he  may 
t>ar  the  entry  enter.  Or  fhall  be  put  to.  his  dum  fuit  infra  tetatem  f  was  the  qucl- 
®f  ^^  '^T^  tion.  And  it  was  argued  by  Tanfield  and  Atkinson,  and 
^jji  m  remain  ^j^^  ^^^  ^^^  adjudged  lawfuL  For  a  furrender  is  but  a  convey- 
Po/t,  14S.662.  ancc  by  matter  of  faft,  and  no  higher  j  and  the  Ijeir  may  enter, 
4V*  'J  ^7'         and  bring  trefpafs  before  admittance. 

4-  Cc,  22.  I .  Leon.  95.  Mocr,  $^6.  a.  Com.  Dij.  493,  Cro.  Car.  103,  Giib,  Ten.  19a.  i»  Term 
F.cp.  393.  6OQ. 
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Trewinian  againfi  Howell.  Cai«  iS. 

ERROR  of  a  judgment  in  aJTumtfit  againft  the  now  plaintiff,  as  -4f«w^//wiil 
executor  to  y.  Trnc/ifffUffy  nis  brother ;   in  which  Howel  dc-*»**8^/^* 
clared,  that  whereas  the  teftator  was  indebted  to  him  in  a  certain  fidcrl^(^^Ii 
fum,  the  {ai4  Trewinian^  the  then  defendant,  did  aflume,  that  if  having  fafficiem 
he  had  goods  fufficienty  that  he  would  pay  him;  and  alledged,  aiiHt;  andif 
that  he  had  goods  fufficient.    Upon  non  ajfumpfiu  it  was  found  for  *»  "3^^ 
the  then   pbintiff,  who  had  judgment.     Upon  this,  error  ^"^ f,J2^Jl2it&all 
brought;  and  the  principal  error  afligned  was,  that  there  is  no^eii  jMii^r*. 
fufficient  confideration  alledged  ;  for  the  having  of  goods  was  no  friU, 
confideration ;  but  in  confideration  he  would  forbear  to  fue,  &c.  Po^-  40^* 
this  had  been  a  ^ood  confideration.    But  it  was  faid  of  the  other  Latch,  iil 
party,  that  he  being  executor,  his  promife  (he  having  aflets)  doth  '•  ^«'  4«* 
bind  him,  for  he  is  in  duty  to  pay  it. — Daniel  faid,  it  was  ad-  ^-  ^^^^* 
judged  in  one  HudfofCs  Cafe,  that  aproraife  of  the  executor  to  Ji,^p,  1%^ 
pay  a  debt,  is  binding,  if  he  nath  allets,  otherwife  not.    And  fo 
Coke  laid,  it  was  adjudged  in  Sir  fViiBam  Cook*s  Cafe^  that  fuch  a 
promiie  is  good  without  any  other  confideration,  it  he  hath  aflets 
of  the  teilator  in  his  hands,  otherwife  not;  for  the  confideration 
is  only  by  reafon  of  the  a£t  and  debt  of  the  teftator  ;  and,  there- 
fore,   fhsul  bind  me  ho  further  than  the  goods  of  die  teftator 
amount. — Second  error,  that  the  judgment  was  general,  andnotdir 
bonis  tejiatoris^  as  it  ought  to  be  ;  for  by  fuch  a  general  judgment,  (^)  vide  the 
h^  flisdl  be  charged  of  his  own  goods. — The  Court  faid,  theycafcofKawiiw. 
would  advife.     But^at  another  day  {abfente  Wray)  it  was  ad- •5««»*'''t 
judged,  the  judffment  (hould  be  amrmed ;  for  it  was  a  eood  af-  ^^^],^\ 
fumpjit^  and  he  mall  be  charged  dt  bonis  propriist  being  othis  own  BnJm^  '^' 
promife  {a) .  DousL  115. 


Oibafton  againft  Garton.  Caib  19. 

PRROR  of  a  judgment  in  an  ajfumpjit\  where  GmUn  declared,  4r«*^'  for 
^  that  OJhqjton  did  affume  to  pay  to  him  for  every  ftone  of  wool  ^?^J^  "1 
he  delivered  to  him  fix  (hillings  and  ten-pence ;  and  faith,  that  he  dc-  .uedgc  a'p^ 
livered  to  him  fo  many  ftone  of  wool  as  amounted  to  thirty-nine  mife  to  pay 
pounds  ten  (hillings  ;  and  alledged  further,  that  Bcttfapius  requifi-  thar  value  j  « 
tus  to  pay  the  faid  thirty-nine  potinds  ten  (hillings,  he  had  not  ^^^^  tti{ut^ 
paid.     The  defendant  pleaded  non  affumpfit  to  pay  the  faid  thirty-'^J**}^^!*,^ 
nine  oounds  ten  fliillings,  nee  aiijuam  inde  parcellam  \  and  found  pUce  when 
a^inft  him,  and  judgment.    Two  errors  ^gned. — i.  That  he  and  where 
faith  lich  fapius  requifitusy  but  (heweth  not  the  day  and  place  of  ^"*^*»  w{ue^ 
the  rcqueft ;  and  this  is  not  properly  a  debt,  but  rifcth  by  reafon  7"  illl!!?' 
of  the  delivery  of  the  ftones  of  wool ;  and  therefore  ought  to  ex-  j^te,  74!  ^^* 
prcfsly  alledge  a  recjucft,  being  a  duty  that  accrueth  with  the  com- 
mencement of  the  promife,  and  not  before:  and  of  that  opinion  ■*** '^^ 
was  the  whole  Court.— a.  Error,  for  that  the  iflfuc  was,  that  he!:^^^'^* 
did  not  affume  to  pay  the  thirty-nine  pounds  ten  (hillings,  *cc.  3.  Bilft.  ajsV 
which  is  not  alledged  in  the  declaration ;  but  that  he  aflumed  to  Cro.  Jac.  (39^ 
pay  for  every  ftone  of  wool  fix  (hillings  and  ten-pence,  which 
amounted,  &ci  and  fo  no  iflue  was  joined :   and  of  that  opinion 
^as  thr  Courts  iind  the  j^dgmeI|t  was  reverfed. 

Alba  y 


92 
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CAiF  xo,  Albany  againji  Sir  Anthony  Sturline. 

Aviritefirror   TERROR  in  thc  cxchcqucr-chambcr  upon  a  judgment  in  tanco 
Ttllafdtln  '''^"  ^^  ^  <ifPi^pfi^'     The  writ  of  error  fuppofed,  that  the  fc- 

Jrm^/.*aswdl^^^^  '^  ^^  aftion  was  of  222L  damages,  whereas  in  truth  the 
«s  the  colli  and  damages  and  coils  afleffcd  by  tlie  jury  did  amount  to  fo  much ;  but 
the  danujes  the  Couit  did  adjudge  to  the  plaintiff  de  mcremento  twelve  pounds  ; 
fo  as  all  the  damages  did  amount  to  2341.  and  it  was  faid  now  in 
court,  that  there  is  no  recovery  of  222 1.  only;  fo  the  writ  was 
no  warrant  to  remove  the  record,  9.  Hen.  6.  But  Poph  am  moved, 
tliat.the  writ  of  error  was  well  brought;  for  it  needed  not  to  have 
mentioned  all  the  damages  ;  but  only  what  was  found  by  vcrdift, 
and  might  leave  out  the  other. — Curia  contra:  for  whca  the 
damages  arc  afleffed,  they  are  entire,  and  cannot  be  divided  ;  and 
thereupon  av^ardcd,  thi^t  the  writ  of  error  was  not  well  brought. 


AfTtfftd  by  the 
u  Sidt  %b^. 


Michaelmas  Term, 

29.  and  30.  Eliz.     In  the  Common  Pleas; 


Cais  ir. 


An  execntdr 
may  refufe  to 

and  if  he  once 
refufet,  he  can* 
not  aftcrwartis 
admioifter  the 
efferts. 

Went.  37. 
Owen,  44. 
Moor,  274. 
Gilb  on  wills, 

4*5- 

1.  Leon.  T35. 

2.  Moo*.  146. 
9.  Co  37.  a. 
I.  Salk.  3. 

|.  Bl.  Rep.  456. 

3.  Borr.  T465. 


Broker  againji  Charter, 
Rcll  2116. 
q-^RESPASS.     It  was  found  by  verdift,  that  Sir  Ralph  RowUt 
'*^    being  poflcffed  of  a  term,  did  make  his  will,  and  thereof 
did  make   Bacon   the  Lord  Keeper^  Catlin  Chief  Ju/iice^   and 
others,  his  executors,  and  devifed  the  term  to  LordCatlin,  and 
died.     All  the  executors  writ  a  letter  to  Dr.  Dale,  Judge  of  the 
Prerogative  Court,  tliat  they  could  not  attend  the  execution  of  the 
will,  and  defired  him  to  commit  the  adminiftration   to   Henry 
Goodyery  the  next  of  kin  to  the  tcftator  ;  and  the  adminiftration 
was  accordingly  granted :  but  the  R,egifter  entered  the  caufe,  for 
that  the  executors  did  defer  fufcipere  onus  teftanunti.     After  this, 
CA,TLii«f  entered  upon  the  land  devifed  to  him,  and  granted  it  over. 
The  doubt  was.  It  this  grant  was  good  ?     Firft,  If  the  letter  be  a 
fufficicRt  renunciation?     Secondly,  If  they  once  refufe,   if  they, 
after  adminiftration  granted,   may  adminifter  at  their  pleafure? 
D|i.  Ford  declared  to  the  Juftices,  that  by  the  civil  law,  a  re- 
nouncing may  be  as  well  by  matter  in  feft  as  by  a  judicial  aft,  and 
they  may  refufe  hy  parol  i  arid  cited  a  rule  in  the  civil  law,  Non  vult 
ejfe  karesy  qui  ad  afium  vult  transferre  btereditatem ;  and,  Hdtredttas  eft 
totumjus  auod  defunilus  habuit.    And  to  the  fecond  matter  he  faid, 
^i  feme]  repudiaverit  hareditatem^  amplius  b^ereditatem  pettre  non 
pQtefl\  and,  Sluifemel  repudiaverit  Ihall  not  after  be  executoi",  quia 
tranft  in  contrailum ;   and   that  executors  cannot  refufe  for  one 
iSme,  but  for  ever ;  but  they  may  pray  time  to  advife  of  taking 
upon  them  the  executorfhip,  and  it  ought  to  be  granted ;  and  in  that 
cafe  the  ordinary  is  to  grant  in  the  mean  time  letters  ad  coUigen- 
duniy  (^c.  but  is  not  to  grant  adminiftration.     And  for  thefc  rca- 
fons  there  being  a  refufal,  tlie  gcant  made  after  adminiftration 
co|nmitted|  was  void ;  and  fo  was  the  opinion  of  the  Court, 

Eaflcr 


/ 
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30.  Eliz.     In  the  Queen's  Bench. 

5/>  Chriftopher  Wray,  i&i/.  Chief  Juftice. 

Sir  Francis  (Jawdy,  Knt.  ^ 

John  Clench,  Efq.  i  Jujiices. 

Robert  Schute,  Efq.  ^ 

Sir  John  Popham,  Knt.    Attorney  General.. 

Sir  Thomas  Egerton,  Knt.    Solicitor  General. 


Caik  f« 


Prowfe  againft  Gary. 

A  CTION  for  words,  *•  Thou  haft  procured  falfe  witncffcs ^^^tllf 
/-\     to  fwcar  in  fuch  an  aftion."    Upon  not  guilty,  it  wascubomationof 
^    -^  found  for  the  plaintiff. — Glanvile  moved  in  arrcft  of  perjury  are 
judgment,  that  the  words  arc  not  aftionablc ;  for  it  is  not  alledged,  a^«>«»blc. 
that  he  fuborned  or  procured  them  to  fwcar  felfly ;  or  that  he  knew        ^' 
they  would  fwcar  falfly.— Curia  contra.   For  when  it  was  faid,  he  »•  ^^'  *<>»• 
procured  falfe  witneflcs,  it  is  intended  in  malam  partem^  that  he  **  ^^^  ^®P* 
procured  them  to  fwear  for  him,  which  would  fwcar  falfly.    But  if  crl' jac.  x,%. 
the  words  had  been,  *'  You  brought  in  falfe  witneffcs,"  aAion  did  Ydv.  7a. 
not  lie  for  them.  *.  Salk.  696* 

Mildward  et  alii.  Case  ». 

AN  INDICTMENT  upon  the  8.  Hen  6.  c.  9.  againft  them  An  indidmem 
-^^  was  difcharged  -,  for  the  ftatute  was  recited,  that  it  any  be  of  <<>r  »  /orcibk 
his  lands  and  tenements  expulfed  or  difTcifed,  or  be  held  out  with  «n^»T»«  *>a<*  >f  »* 
force,  and  faith  not  manu  forti  \  for  the,  words  are,  manu  fortl  tx-\^^^j^^^^ 
pulfed  or  diffeifed.     Secondly,  the  ftatute  is  recited,  that  the  party  Poft.  461/ 
grieved  may  have  his  recovery  per  ajjifam  nova  ajfifay  whereas  it  is  Cro.  Car.  155. 
to  he  djffcifime :  and  the  parties  had  reftitution. — Nota,  the  re- a.  Bulf.a58. 
cord  ottiie  indiftment  was  removed  in  Mlchaelmai  term  laft.  »•  Hawk. 349. 

BuiT.i6^S.i;3i. 

Jerome  and  Avicia  Uxor*  againft  Phcar  and  Neaie.  cah  3. 

Hilary  Term,  zg,  ^iJz.    Roll  ^i^, 
•TRESPASS  of  afTault  and  battery,  and  wounding  of  the  />wf  A  pica  of  «ro//i. 
^    plaintiflF.     The  defendant  pleaded,  tliat  the  village  of  Nexv'^J^^^^ 
Sarum  was  an  ancient  city,  and  that  time  out  of  mind  it  had  been  juftify  battery 
ufed  there,  that  upon  complaint  to  the  mayor  of  a  battery  and  or  wounding, 
affray,  that  he,  as  a  juftice  of  peace,  fhall  fend  his  ferjeant  at  mace,  *fc.  Sec   « 
or  an  officer  conus^  tor  the  party  to  come  before  him  and  anfwer,  P^'*-  *43» 
&c.    And  alledgeth  infa^foj  that  Jerome  the  plaintiff  had  made  a^"Jv9*9» 
battery  ;  and  thereupon  complaint  was  made  to  the  mayor:  he  fent  |*  vwit^^^'t. 
the  defendants  (being  conftables  there)  to  attach  him,  and  to  bring  skin.  387!^ 
him  before  the  mayor  to  anfwer,  &:c,  whereupon  they  came  to  Ld,  Ray.  273. 
him  to  attach  him,  and  the  feme  plaintiff  tos  imfedivit  \.  where-  *5*'        • 
>ipon  they  laid  their  hands  ujjon  her  molliter^  to  caufc  her  to  de-  J][{^*^'  ^ 
fift»  that  they  might  attach  him,  which  is  the  fame  trefpafs,  &c.  j.com.Dig.sss. 
*nd  demand  judgment  Ji  affio,  (sfc.    Upon  tliis  plea,  it  was  dc-  i.BacAbr.155* 

murred 
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murred  in  law. — Coke  argued  for  the  plaintiff,  and  alledged,  that 
the  plea  was  infufficimt  for  four  caufes.  Firft,  that  the  prefcrip- 
fion  was  void,  and  againfl  law.  Secondly,  that  they  came  to 
attach  him,  but  faith  not  within  the  city ;  and  it  may  he  intended 
'  in  another  place  out  of  the  city.  Thirdly,  the  defendants  allcdge, 
that  they  did  molliter  lay  their*  hands  on  her,  which  is  the  fame 
Poft.  ftU.  3S4.  trefpafs,  but  anR^er  not  to  the  batteij  ai\d  wounding,  nor  traverfe 
it.  Fourthly,  they  juflified  at  New  Sarum^  but  do  not  traverfe  the 
trefpafs,  which  was  fuppofed  in  MiddUfex.  And  for  the  firft  point. 
Coke  faid,  it  is  againft  Magna  Charta^  and  25.  Edw.  9.  c.  4.  &  42. 
Edw.  3.  c.  3.  that  none  mail  be  imprifoned,  but  bv  reafon  of 
indictment,  or  due  procefs  of  law,  and  not  upon  complaint ;  and  a 
prefcription  to  be  a  juftice  of  peace  cannot  be,  for  the  authority  of 
a  juftice  of  peace  commenced  by  the  itatute  of  2.  £^/t(/.  3.  c.  16. 
and  before  that  time  they  were  only  confervators  pf  the  peace : 
and  the  other  matters  are  apparently  vicious,  and  no  defence  can. 
be  made  of  them. — The  Court  commanded  ttut  judgment 
ihould  be  given  for  the  plaintifi^,  and  principally  for  the  two  lat- 
ter points  ;  for  they  would  not  fpeak  to  the  fim,  becaufe  it  touched 
the  authority  of  mayors,  &c.  But  the  next  day  they  comhaanded 
judgment  to  be  ftaid,  and  that  the  plaintiffs  ihould  come  before 
them ;  by  which  it  feemeth,  they  intended  to  m^e  a  conipofition^ 
Fidt  Cro.  Jac.  664. 

CA%t  4.  Nicholfon  againft  Lyne* 

Words  are  ac-  A  CTION  for  words.  That  the  plaintiff  being  k  minifler,  xhc 
^^^^^  defendant  faid  of  him,  that  "  he  had  two  wives  («),"  to  caufe 
pmc  u  pu^fl^I  him  to  be  deprived.  Upon  not  knilty,  it  was  found  for  the  plain- 
bicinihcfpiri/^jff* — CoKE  moved  in  arrcft  of  judgment,  that  the  words  were 
tual  court  onlf.  not  adionable,  for  it  is  a  fpiritual  fault ;  as  to  call  one  heretic,  &c« 
Scd  Tide  Poft.  But  it  was  anfwered,  that  torafinuch  as  the  plaintiff  was  a  minifter, 
|Qa.  tmiTM.  ^j^  jj^  ^  defamation,  and  €aufc  of  deprivation^  if  true ;  yet  judg- 
ment was  given  againft  the  plaintiff. 

(tf)  By  z.  Jac*  t.  c.  jz.  bigamy  U  now  felony* 

Ca.e  s.  P^arle  againft  Unger. 

An  mffMmpfii  A  SSUMPSIT.  And  declares,  that  he  was  pofleflcd  of  certain 
will  lie  wtiere  '^  land  for  years:  the  defendant,  inconfiderataon  he  had  occupied 
part  of  the  con-  the  land,  and  had  paid  the  rent  to  the  defendant,  v/z.  thirty  pounds 
fid«ationiscjcc.^^y.fl„;,i^;„^  ^U  the  time  he  had  occupied  it,  aflumed  to  fave  him 
Ante,  41.  harmlcfs  for  the  occupation  of  the  land  always  during  the  term, 
Poft.  13s'.  ^  ^^U  ^^^  ^^^  y^ars  paft  as  to  come ;  and  alledges,  that  before 
^^  the  time  of  the  promife,  v/z.  fuch  a  day,  &c.  his  bcalb  were  taken 

\\  Cm.  EMg!  d^toage  fcafant,  &c.  and  that  the  defendant  had  not  favcd  him 
,^2.  '  '  harmlefs  of  it :  and  upon  not  guilty,  it  was  found  for  the  plaintiff, 
jnd  damages  aflefled. — Golding  moved  in  arreft  of  judgment, 
that  here  is  no  confideration  to  maintain  the  aftion  ;  for  the  con- 
£deration  and  ci(ufe  of  the  promife  was  a  thing  done  before,  viz, 
the  occupation  and  payment  of  the  rent ;  which  being  paft,  are 
no  coniiderations  for  a  thing  future  to  be  done. — ^But  it  was  ad- 
judged for  the  plaintiff;  for  the  confideration,  that  he  was  in  jjof- 
feilion,  and  had  paid  his  rent,  and  was  to  pay  his  rent,  is  fufficient 
to  caufe  the  other  to  defend  his  pofleflion  for  the  time  paft  and 
to  come. 

Richardfon 
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Richardfon  againji  Pricket.  CA«t  6. 

pALSE  IICIPRISONMENT.    The  plaintifF  fuppofcd  the  tref-  piauiing« 
^  pafs  and  falfe  imprifonment  to  be  lo.  Dec.  29.  Elix.    The  de- 
fendant pleads,  that  nc,  by  virtue  of  a  warrant  of  the  flierifF,  &c. 
did  arrdt  and  imprifon  him,  2.  V  3.  die  Decemb,  before.   Absoue 
HOC,  that  he  was  guilty  before  or  after,  &c. — The  plaintifF  (aid 
he  was  guilty  of  the  trefpafs,  &c.  after  the  third  day  of  December^ 
front  in  narratlone  fua  fucificatur.     And  upon  this  they  were  *^     ^      r 
iffue;  and  it  was  found  for  theolaintifF.     And  it  was  faid,  that  **  ^*™    *P' 
the  iflue  was  not  well  joined  ;  for  it  is,  that  he  was  guilty,  &c. 
after  the  third  day,   &c.   but  faith  not,   and   before  the   a£lion 
brought.    But  it  was  ruled  to  be  well  joined ;  for  when  it  is  faid,  he 
was  guilty  after  the  third  day,  &c.  frout^  Wr.  it  is  to  be  intended 
between  thexthird  day  and  the  day  of  which  he  counted.    And 
the  plaintLflF  had  judgment* 

George's  Cafe.  Cai«7. 

A  CTION  for  words,  "  Thou  art  a  couzening  knave ;  thou  haft  wordu  arc  not 
*^  "  couzened  me  of  twenty  pounds  at  fuch  a  place,  and  fuch  a  aaionaWo^if 
*'  man  of  twenty  pounds;  and  there  is  never  a  Gewge  in  England^  *^  f® 
•;  but  he  is  a  cou2|cning  fellow.''    Upon  not  guilty,  it  was  found  ^'^^^Iv^^ 
for  the  plaintiff.  [And  it  was  ruled,  that  the  action  licth  not;  forfubjcaihcp-irty 
Wr  AY  faid,  they  are  too  general  to  bear  an  aftion  ;  and  a  man  is  to  to  punifliment, 
fufFcr  no  pain  or  lofs  for  thofe  words,  if  they  were  truej  And  one  '»^  ^^ue. 
EglttorCs  Cafe^2&  cited  to  be  adjudged,  "  Thou  art  a  couzening  ^^^^*  ^~['*^^*- 
"  coroner;  for  thou  haft  couzened  /.  S.  of  his  lands  ;"  no  aftion  cro.'j»c.4a7* 
lieth.     And  Wray  faid,  that  in  a  writ  of  error  between  fVarker  Crolczr.  417. 
and  MiddlemtMre^  which  doth  depend  in  the  exchequer-chamber,  »•  ^un***  3«7* 
aftion  for  thefe  words,  "  Thou  art  a  couzcner,  for  thou  hadft  me 
•*  to  Coventry^  and  didft  couzen  me  of  eighty  pounds,"  judgment 
was  given  for  the  plaintifF  in  the  queen's  bench  ;  but  it  was  never 
moved  in  that  Court  \  for  if  it  had,  they  would  not  have  given 
judgment.     Not  a,  Trin.  30.  that  judgment  was  reverfed  in  the 
exchequer-chamber. 

Dofton  againft  Priefl.  •  Ca«  s. 

P  JECTIONE  FlRMiE.     Upon  fpecial  verdia  it  was  found,  Tenants  in 
"^  that  two   tenants   in  common  of  a  houfe  and  land  made  common  may 
partition  within  the  houfe,  of  the  houfe  and   land,   by  P^rd'^''^^^^ 
without  dcfd :  the  queftion  was,  If  it  were  a  good  paitition  ?  And  compan4d  by 
the  opinion  of  the  Court  was,  that  a  partition  between  tenants  Uvery  at  the 
in  common  upon  the  land,  is  good  without  deed  ;  for  it  amounts  t|«^5  butapar- 
to  a  hvery  in  law ;  but  it  is  not  fo  between  jointcnants,  for  they  ?*t^®"  bc^wn 
cannot  make  livery  one  to  tlie  other.— But  Wray,  C.  J.  faicl^, i°oTg'^*^th- 
that  a  partition  made  hy  parol  of  a  thin^  that  may  pafs  without  out  deed, 
livery,  as  a  leafe  for  years,  is  good.     But  in  this  cafe  the  partition  Hargrare's 
was  in  the  houfe,  and  not  on  the  land,  and  it  was  not' found  tlie^^-^i*^'  "^9-  »• 
land  was  within  view ;  and  fo  it  cannot  amount  to  a  livery  in  ^^h*'*' 
law:  and  for  thatcai:^e  it  was  adjudged  for  the  defendant,  thatcowp.  arg. 
^e  partition  was  not  good  for  tlie  land,  for  which  only  the  a£tion  Poft.  14a. 
waj  brought. 

-  Knavelburgh's 
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CAtt9»  Knaveiburgh's  Cafe. 

An  indiamenk  TJE  Was  indiftcd  upon  the  8.  Hen.  6.  c.  9.  wh^h  recited   tfie 

for  a  forcible  XX  ft^tutc  to  be,  "  If  any  be  of  land  or  tenements  manujhrti  cx- 

SritMte^  "  pulfed  and  diflcifed  in  the  conjun^ive\*  whereas  it  ought  to  be  in 

the  rM|'Mi!7fv«,  ibt  disjun^ive  :   and  for  this  mifrecital  of  the  ftatute,  the  indi£t- 

h  bad. .  ment  was  difchaiged,  and  a  precedent  was  cited  in  Michaelmas 

Poft.  697.  term  laft,  of  the  like  judgment  for  the  fame. 

i.Coin.Dig.»3i« 

CAtB  10.  The.  Cookfon  and  Anna  Uxor*  againft  Jo.  Caftline. 

Stf^a^  W*  nfRESPASS  for  entering  upon  their  land,  tt  he/ham  ifforum  Tho. 
in ^efhafs^  ^  Antue  adtunc  ^  ibidem  crejcentem  meffuit  isf  fuccidtt^   CsT  in 

enterins  <***>  f^f^fum  compofuit^  bt  viginti  carucatas  fetm  inde  provcnient*  cepit  iif 
\vi6^ztiAtBAfm%aJportavit.  Upon  not  guilty  pleaded,  and  found  ibr  the  plain- 
loloadiofhay  liffj^  it  was  alledged  in  arrefl:  of  judgment,  that  the  aftion  doth 

Poftf 'i*^?"*'    ^^^  ^^^  ^^  ^^^^  ^^  f^^^  °^  ^^  twenty  loads  of*  hay  taken,  &c* 
^^'        for  it  is  a  chattel  fevered  from  the  inheritance  and  vefted  in  the 

a*  vrar'Ixf.'    ^^^''^  ^°'"  which  xhicfeme  Ihall  not  join  with  him  in  the  a£lion. 

1!  Saik.*  114.*    But/the  clear  opinion  of  the  Court  was,  that  they  may  well  join  ; 

Doujl.  323.  for  as  they  may  join  in  trefpafs  de  claufo  fra^o^  and  cutting  their 
grafs ;  fo  they  may  join  for  the  hay  coming  off  it :  and  it  was  fo 
adjudged ;  and  the  like  judgment  was  given  this  term,  between 
fVilkes  and  his  wife  againft  Derby. — But  Wray;»C.  J.  faid,  if  it 
were  for  taking  twenty  loads  of  hav,  but  fay  not  inde  frovenient* ^  it  > 
is  otherwiiib  ;  for'it  may  be  intended  of  hay  lying  upon  the  land 
before,  for  which  they  cannot  join. 

CAtt  II.  Harward  againft  Furborne. 

Cpftt  gifcnbya  TPvEBT  brought  here  for  fixteen  (hillings  given  for  cods  of  fuit 
^fto  ti«*  ^^  ^^  interior  court,  upon  a  non-fuit  by  the  23.  Hen.  8. 

l^S/w?  X.  c.  I.  ^  7'  After  verdid,  Godfrey  and  Houghtok  moved  in  arrcft 
nay  be'reco^  of  judgment ;  for  fuch  a  petty  fum,  aftion  lieth  not  in  this  court 
irered  in  the  againft  the  ftatute  of  Glouceftir ,  which  ena  As,  that  no  a£tion  fhall  be 
th^uoh*^**'  brought  here  for  any  fum  under  forty  ihillings. — But  the  Co ur  t 
J^J** "  ^  held  clearly,  that  forafmuch  as  the  cofts  are  given  by  a  latter  ftatute, 
I.  wuf.  fts.  they  are  recoverable  by  an  adion  of  debt  in  this  court;  and  they 
3.  wuc  4)$.      gave  judgment  for  the  plaintiff! 

3.  Burr.  159a.    Cowp.  367.     s.  Term  Rep.  73. 

CAti  II.  Smith  againft  Haws. 

A  devife  to  a  y^QVENANT.  The  cafe  upon  demurrer  was,  ff^illiam  JUdman, 
^^^^^';^"^^  grandfather,  father  and  fon.  The  grandfather  was  feifcd  of 
Aiifonandhein landin  fee,  and devifed  It  to  the  father  ror  life,  the  remainder  to 
males  of  bis  the  fon,  and  the  heirs  males  of  his  body,  remainder  to  the  right 
body, remainder  heirs  of  thc  devifor,  and  die  heirs  males  of  his  body  begotten. 
S^  rf'^f^"^'  Thc  grandfather  and  father  die.  Thc  fon  dieth  without  iffue- 
toSlmlir  ^^^'^^  havine  iflue  ^««r.  The  faid  Jnne  takes  hulband,  and  thc 
On  the  death  hufband  and  jime  fell  the  land  to  J,  5.  in  fee,  and  did  covenant, 
cf  the  devifor,  that  thcv  wcfC  feifed  of  a  fufficient  and  lawful  eftatc  in  fce-fimpfc» 
**^  **!**  And  if  Oiis  was  an  eftate  in  tail,  or  a  fce-fimple  in  Anne^  who  was 
S-fimplc  M  *^  ^^^  of  the  devifor,  was  the  qucftion  ? 
die  richt  heir.    Swi&b.  rSo..   i.  Term  Rep.  630. 

Godfrey 
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Godfrey  argued  diatit  was  an  eftatc  tail ;  for  his  intent  was      ^*"TJ 
apparent  that  his  right  heir  ihould  have  an  eftate  tail ;  and  it  is  here      Haw(i. 
as  fully  limited  as  if  he  bad  exprefsly  limited  and  appointed  that 
he  fho'uldhave  an  eftate  tail;  and  his  intent  being  fo,  the  law  will 
conftrue  an  eftate  tail,  his  intent  not  being  againft  law;  and  cited 
Hujfefs  Cafe,  37.  Hm.  8.  Bro.  t5  9.  Hen.  6.  fl.  25.  by  Paftm. 

Coke  contra.    It  is  a  fee-fimple ;  for  immediately  ty  the  death 
of  the  grandfether,  the  remainder  doth  veft  in  the  father,  as  his**    **** 
right  heir,  and  vefteth  in  him  as  fee-fimple,  and  cannot  b^ 
matter  fubfequent  be  converted  into  an  eftate  in  tail.    And  fo  it 
was  ^judged. 


Cole's  Cafe.  **"'*• 

In  the  Ctmm^n  FUas. 

A  SSUMPSIT.  And  declared,  that  whereas  the  defendant  was  pjcaditj  in 
•'^  indebted  to  J.  S.  in  twenty  nounds,  in  confidcration  that  the  mfimfjU. 
plaintiff  at  the  defendant's  rcqueft  agreed  to  give  his  bond  to  J.  5, 
for  the  faid  debt,  the  defendant  did  affume  to  fave  him  harmlefs  i 
and  alledgeth  in  fa£t,  that  he  did  give  his  bond,  &c.  and  he  was 
fued  upon  it,  &c.  Upon  non  ajfumpjit^  it  was  found  for  the 
plaintin. 

SwJTTLEwoRTH  moved  that  the  plaintiff  had  not  well  de* 
clared,  for  that  it  is  not  alledged  that  he  gave  notice  that  he  had 
made  the  bond,  and  was  fued  upon  it.  But  it  was  adjudged  for 
the  plaintiff;  for  the  defendant  at  his  peril  ought  to  take  notice 
of  the  obligation,  &c.  as  in  a  bond  to  ftand  to  award,  he  is  to 
take  notice  of  it. 

Anderson,  Chief  lufttciy  faid,  if  one  be  obliged  to  make  fuch 
affurance  as  7-  5.  Ihafl  advife,  he  ought  to  take  notice  of  the  af- 
furancc  dcvifed  at  his  peril,  becaufe  a  certain  perfon  is  appointed 
to  do  it.  But  if  it  be  luch  affurance  as  my  counfel  (hall  advife,  I  xnte^o. 
ought  to  give  notice  of  the  affurance ;  fox  he  cannot  take  notice 
who  is  my  counfel.  And  for  the  other  point,  he  ought  to  fave 
him  harmlefs  without  requeft,  vi%.  by  payment  of  riie  money, 
or,  &c. 


CAtt  14* 


Edward  Seymour  agahjl  Sir  jo.  Clifton. 

In  thi  Exchequer  Cbamhet. 

TERROR.  The  error  afligned  was.  For  that  the  iflue  was  joined,  Fr^aausw&u 
"^  that  *•  Jo.  Clifton  hoc  petit  auod  inquiratur  per  patrianiy  et  Ed^  t«^  »n  rnteriog 
tardus  Seymour  Jtmi liter ''  but  laith  not  **  prfdiffus.^^     But  hiaC- *^-^*'''"^- 
much  as  there  was  no  other  Ed'xard  named  in  the  record  but  the  GouUlf.  89^ 
defendant,  and  fo  cannot  be  intended  another  perfon,  and  the 
word  •?  pradi^ui^*  is  but  of  form,  and  not  of  fubftance,  it  is 
aided  by  the  ftatute,  and  may  be  amended ;  and  the  word  "  prttdief* 
was  pat  in,  and  the  judgment  was  affirmed. 
Vol,  L  H  Stranfham'» 
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In  trovfrr,  tht 
converfion  is 
the  torf  which 
is  the  fubAance 
pf  the  aOion, 
and  therefore 
travcrfafaie. 
Poft.  zor.  377, 
Ante,  78. 

jQ.  Co.  j6.  b. 
Gouldf.  89. 

ydv.  166. 

Crp.  Car.  ^6z* 


Scranfliam's  Cafe, 

/^OKE  faid,  it  was  adjudged  in  aftion  of  trover  and  convcrfion, 
V*  that  the  converfion  is  ti  averfable  ;  for  it  is  the  fubftance  of  the 
a^ion,.  and  the  tort  fuppofed  in  him,  aii4  fo  may  well  be  tjra- 
verfed  ;  for  if  one  finds  goods,  hut  doth  not  convert  them,  no 
aftion  lieth ;  as  the  cafe  was  in  a  trover  and  converfion  of  goods* 
the  defendant  faith  he  took  them  damage  fcafanty  and  in^pounded 
them,  ABScyjE  HOC  th^t  he  converted  them  to  his  ufe.  And  in 
Leake  s  Cafe  it  was  adjudged  that  the  place  and  time  of  tlac  cotivcr- 
fion  are  to  be  alledged,  for  they  are  material ;  and  for  that  tlicy 
yrere  not  alledged,  the  bill  was  abated  after  verdift  (f?), 
I.  Brownl.  %,     5,  Com.  Dig.  30.  1  i8.     2.  Term  Rep.  756# 

(<})  Scd  vide  16.  4^  «7r  Car.  a.  c.  8, 


Cowperi  190.. 

»94- 

j.  ivrm  Rep. 

f  I.  62» 


Coke  againft  Barrows. 

TERROR.  For  that  the  plaintiff  in  ajbmpjtt  declared,  that 
-^  v/hercas  ho  was  indebted  to  J,  S.  in  forty  Ihillings,  the  de- 
fendant, in  confidcration  he  had  delivered  forty  fhillings  to  him, 
did  affume  to  pay  ir,  and  to  difcharge  him  agaiinft  J.  S.  and  al-^ 
ledgcth  that  he  had  not  difcharged  him,  but  fufFered  him  to  be 
fucd  for  the  forty  fhilhngs  by  H,  C,  executor  of  J.  S.  but  doth 
not  aUcdg^  that  J.  S.  was  dead. 

5ut  THE  Court  held  it  good  enough  ;  for  the  plaintiff  had 
dirc£ily  alledged,  that  he  had  not  difcharged  him ;  and  the  othc;? 
jfnatter  is  but  circi|mftanco,;  and  the  judgment  was  affirmed. 


Trinity  Term,  '  -  ^^ 

30.  Eliz.     In  the  Queen's  Bench. 

,S/r  Chriftophcr  Wray,  Knt.  Chief  Jujlice. 

Sir  Francis  Gawdy,  Knt.  > 

John  Clench,  Efq.  C     Juftices. 

Robert  Schute,  Efq.  J 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egerton,  Knt.  Solicitor  General. 


Inglebath  againft  Jones.  Cah  j. 

Int.  Hilary  Term,  30.  Elite,  Roll  506. 

i%  CTION  for  words:    *'  Thou  art  a  bankrupt  knave,  and  a  in  ana^ion 
/A     •*  pocky  knave,  and  let  them  bear  witnefs  ^hat  ftand  by,  f^'"^o«'<*«»'ftbe 
f    \^  and/  will  prove  it."    The  defendant  pUadcd  that  he  ^1;^  tl^l^ 
ipake  the  words  at  D.  m  Jijpx^  and  that  at  luch  a  place,  &c.  he  by  the  defend- 
had  made  an  accord  with  die  plaintiff  for  all  trefpafles,  anions  ants  plea,  the 
and  debates  in  every  place  (except  in  London)  y  and  had  given  him  P^»»»'ff  m*y  «t 
fatisfaaion  for  them,  absque  hoc  that  he  fpoke  thefe  words  in  J^^^^^fj^^^^ 
London.    The  plaintiff  replied,  that  he  fpake  the  words  in  London  and  join  fffuc 
pouty  fsfc.  ABSQUE  HOC  that  he.  made  fuch  an  Ticcord  prout^  isTr.  uponitjormay, 
Upon  this  it  was  demurred  inlaw;  for  it  was  faid  the  plaintiff^)' several 
muft  maintain  his  declaration,  and  is  not  to  travcrfe  that  which  ^^*'^^*^'?'**" 
was  but  an  inducement  to  the  traverfe. — Glanvile.     The  tra-  p*^^  ic^^lwr. 
vcrfe  taken  in  the  replication  is  good  ;  for  the  place  where  the  418.' 667.  716.' 
words  are  fpoken  is  not  material ;  but  when  the  defendant  bjr  his  M-86S.  . 
plea  hath  made  the  place  of  fpeaking  material,  there  the  plamtiff  co.  Lit.  aSi.  b. 
hath  eleftion  to  maintain  his  declaration,   and  that  the  words  1.  Saund.ix. 
were  fpoken  there,  and  join  iffue  upon  it;   or  may  b*y  general ^^^r, 4»9. 
words  maintain  his  declaration,  and  traverfe  that  which  is  falfly  ^'j^j}'  , 
alledged  to  take  from  him  his  aftion  ;  and  he  is  to  be  received  to  j^o.       '*  ' 
which  of  the  pleas  he  pleafeth;  and  cited  32.  £du\  3.  pL  23. 
46.  Edw.  ^.  pL  30.     10.  Edw.  4.  fl.  2.     And  afterwards  it  was 
adjudged  for  the  plaintiff. 

Engiirft  againjl  Browne.  Ca«i  a. 

A  CTION  for  thefe  vrords:  **  Thou  wcrt  a  fuitor  to  a  wo- judgment  in 
'^  •*  man  in  Southwarkj  and  didft  couzen  her  of  her  goods,  flandcr  ^vf^ 
**  and  procured  certain  falfe  witneffes  to  be  forged.**    After  ver-^*^***l* 
dift  it  was  alledged  by  Daniel  in  arreft  of  judgment,  that  ^h^^\^, 
words  are   not  adionable;   for  the  firft  words,  "  Thou  didft  Ante  93. 95. 
"  couzen,  &c.**  have  been  lately  adjudged  not  aftionable.   And  for 
the  laft  words  there  is  lefs  doubt;  for  it  appeareth  not  what  their '•'^'^•P'  ''*^. 
tcftimony  doth  concern,  nor  that  the  forgery  of  it  is  to  any  pur- 
pofc ;  for  it  may  be  of  fomc  fmall  matter. — And  the  Court  com- 
manded judgment  to  be  ftayed ;  for  Wray  faid,  they  arc  petit 
parots  to  maintain  an  a£tion.  1 

H  a  'Nafh 


xoo  Tnmty  Term,  30  Eliz.    In  B.  R. 

^^j^   ^  ^  Nalh  agaitrjl  Edmunds. 

.      Mtchaelmat  Tfrm^  2^  W  30.  £//«.  Roil  261. 

Adcvifsof  Und*  17  JECTIONE  FlRMiE.     And  declared  upon  a  leafc  made  to 

not  written  by   '*--'  him  by  five  women,  daughters  and  heirs  of  Jo.  Dover.    Upon 

the  devifor.or    ^Qt  giiilty,  the  jury  gave  a  fpcciai  verdift : — "  The  faid  Dover  was 

^y^^o^^^*  *'  fcif«^  '^^  fc«  ^^  ^ic  ^^^^  ^^^^  i"  focage,  and  that  he  declared  to 

«  "^^  a  ffr^uiafn  North  and  others  his  will  to  be,  that  J.  C.  leffor  of  the 

Keilw.109,      **  defendant  (hould  have  his  land  ;  and  the  faid  ff^dliam  North  re- 

And.  34,  <«  cited  the  words  to  him,  and  alked  him  if  tliis  ^vas  and  (hould  he 

3-  Jip'' »•        <«  his  will ;  and  he  anfwcred,  that  it  was.    And  they  further  find 

«.'Bi.Com!  376. "  ^^^^^  the  faid  Norths  in  the  lifeof  Do^^r,  and  for  his  own  rttnem- 

•  Sid.  362.  **  brance,  and  without  the  appointment  of  Dover ^  writ  the  faid  will, 

2.  Kcb.  345»     *'  and  afterwar4s  Dover  died."   And  if  this  were  a  good  will,  being 

I.  Le«n.  113.    fpokcn  with  fuch  direft  words,  and  being  writ  in  his  life  by  the 

Giib  tt  on'      witnefs  for  his  own  remembrance,  and  without  the  appointment 

wuj^,  375.       of  Dover  ^  was  the  queftion. — All  the  Juftices  (who  rfiewed  their 

Giib.'on  D€v.    opinions  /Jritf/iw)  held  it  to  be  a  void  devife,  becaufe  the  will  was 

*5-  not  writ  by  the  commandment  of  the  devifor,  or  by  his  confent, 

Powc!  Devi,      jj^^  q£  ^Jj^  pcrfon  prefcnt,  of  his  own  head  ;   but  if  he  had  writ  it 

dowp,  49,        without  the  dcvifor's  confent,  and  afterwards  had  read  it  to  him, 

and  he  had  agreed  to  it,  this  had  been  as  good  as  if  written  by  his 

appointment,  as  Brown^^s  Cafe^  Dyer  72.     And  if  in  the  principal 

cafe  it  ihould  be  a  good  will,  it  would  be  a  great  mifchief ;   for 

then  if  one  fliould  i^sf  to  another  when  he  is  in  health,  "  1  devife 

•*  fuch  land  to  7,  5."  and  he  afterwards  writcth  it  in  the  life  of  the 

party,  but  he  never  hears  of  it  afterwards  nor  agrceth  to  it ;  if  tliis 

^oxild  be  a  good  will,  it  were  not  reafonabie ;  for  perhaps  he  had 

afterwards  alterod  his  intention.    And  judgment  was  given  ac- 

cprdingly. 

-  NoTA.  RoBEET  Snagg,  who  argufd  in  this  cafe,  faid  it  was 
ruled  in  chancery  ia  Sir  Richard Pcxalfs  Cafe^  when  he  devifed 
^^  5»«  certain  land  to  his  wife  for  life,  and  commanded  it  to  be  written, 
^nd  it  was  written,  and  a  provifo  added  by  the  writer,  that  if  (he 
marri^  that  the  devife  fhould  be  void ;  and  this  beinjg  i[ead  to 
him,  he  faid  the  provifo  was  no  part  of  his  will,  but  for  the  fe- 
fidue  It  fhould  ftand ;  and  he  died  before  the  will  was  altered,  and 
the  provifo  v/as  adjudged  to  be  void,  and  the  reft  of  his  will  did 
f^a  goqd. 

And  now  by  19.  Car.  t.  e.  3.  aU  de-  his  nrpreft  diredton  ;  and  be  fubrcribed  in 

'^\Tt%  of  lands  and  tenements  ihaJl  not  only  hiii  |>refence,  by  three  or  four  credible  wit* 

be  in  writing^  but  fiened  by  the  teflator,  ntfja* 
9*  fomf  other  periba  in  his  pr,$fsnGe,  and  by 

tAtt  4.  William  Collins  againft  Edward  Vaughan, 

t^tfTt^T  INFORMATION  for  the  queen  and  himfelf  againft  the  de- 
«.  n  ^.  a«.is  fendant  («),  vi/car  of  the  cjiurch  of  Engiifcomir<  in  com*  Somer- 
h  d  if  if  f^ys  fi:^  for  that  af/entavit  /J,  and  had  r|ot  been  rcfidpnt  by  the  fpace 
#f'«i.i»w*'>mr-  qf  a  wha/e  month  together.  After  verdjft  Walmsley  moved  in 
tio^  vchntari .  ^^j^f^  ^f  ju-rfgipfnt,  that  the  information  was  infufficient ;  for  the 
^J^^^ji^^J^^^.ftttU'C  i«,'if  he  abfents  himMf  voiuniarii^  which  is  not  alledged  ; 
ant  is  irritjed  for  if  he  be  abfcnt  by  compylfion  or  reftraint,  it  is  out  of  the 
fo  c  fis  on  a  flatutc.  A  nd  of  th^t  ppinjon  was  the  whole  Court,  tlut  the  word 
ijonfiit.  x^Liniurii  is  pf  fprcp,  and  muft  be  in  of  ncccffity. 

^'^^•''•-  '  Morgan's 


Morgan's  Cafe^  Cas«5. 

TERROR  to  rcvcrfc  an  outlawry  upon  stn  attaittJcr  6f  7^.  lo  an  India. 
'*-^  Morgan  his  father,  whofe  foa  and  heii*  he  is,  who  was  attainted  «ent  j*  «hc  h^ 
and  hanged  for  the  murder  of  one  TurberviU.-'^oKis,  afSgncd  the^"^^^ '" 
error  in  the  indiftment,  for  chat  the  faid  Thomas  Morgan  was  in-  afirf/aid,\rA 
dided  in  the  county  of  Somerfet^  that  whereas  die  laid  T^^majthisreUtiveiv. 
Morgan  nuper  di  D.  in  com.  Dor/a  gen.  afu4  W.  in  comitaf  pradiif  fe*  to  »  dif. 
fuch  a  day  did  ftrike  and  kill  the  faid  Turbervile ;  and  the  excep-  ^^[^^""^ 
tion  was,  the  ftroke  and  death  was  at  IV.  in  com.fradiif  \  and  that  ^j,^*]^^^"^ 
fhall  be  intended  in  com^  Dorfet  which  was  lair  mentioned,  and  the  actainder 
then  the  indiftment  in  conC  Somerfet  is  merely  void;  for  **  .Sow^r-ft»ailbcre/crfed« 
fcr  is  not  named  in  the  body  of  the  indiSment,  but  in  the  mar-  ^^'^'  ^^4-  3^3- 
gent.   And  of  that  opinion  was  the  Court ;  but  they  would  refpitc^^g  ^^^*  ^^•* 
the  giving  of  judgment  until  the  Attorney  General  was  ac- 
quainted Witli  it.     rid€  l8.  Edw.  2.  "  Brief  828.  a  Hai'k^ii 

Cowp.  682. 

Marftial  againjl  Hobfon.  Cai «  6. 

TERROR  pf  a  judgment  after  verdift  in  the  city  ofTork.    Two  J»<'pncnt  in 
^^  errors  afligncd. — Firft,  tlie  plaintiff  brought  ^formedojn  by  *'^A-^^^*?!*"  >. 
and  declared  there  according  to  the  cuftom,  and  for  that  the  land  ^i^\  wo  by 
was  freehold,  which  is  not  recoverable  but  by  writ  in  any  court,  ^,77.  and  the 
therefore  being  by  bill  it  was  erroneous.    And  Godfrey  faid,  in  judgment  ««i 
any  court  where  land  is  to  be  recovered,  he  fliall  have  a  writ  clofefi^*  ^'' 
or  any  other  writ,  and  Ihall  declare  according  to  his  cafe  and  the 
nature  of  the  fuit,   Fitz.  Nat.  Br.  f.  26.  Hen.  6.  •*  Error'*  aS.^^'^**- 5^3-a- 
14,  Hen.  4.  pi.  34» — Second  error.    The  judgment  was,  that  the 
defendant  cat  fine  die\  whereas  it  ought  to  be,  that  the  plaintiff  fhall 
take  nothing  by  his  bill. — And  it  was  held  an  apparent  error;  for 
fuch  judgment  fhall  not  be  given  but  where  the  queen  is  i)lain- 
tifF,again{l  whom  no  judgment  Ihall  be  given ;  or  where  the  judg- 
ment is  finals  that  the  dercndant  fhall  hold  it  a  touts  jours. 

Vd\  againjl  VtW.  /^^«7. 

DEBT  upon  an  obligation  of  an  hundred  marks.  The  condition  ^,f^!*''^ 
was,  If  he  pay  fifty  pounds  the  bond  fhall  be  void.    The  de^  penajof  a 
fendant  pleads  tender  at  the  day,  and  none  was  tliere  to  receive  it;  bond,  but jud^- 
and  upon  this  they  were  at  iffue.    Afterward  the  defendant  pleads  meht  fhaU  be  ^ 
Xh2Ltfuisie  darrairu  continuance  this  hundred  marks  were  attached  ^«*  ^  P^"«^ 
in  hid  hands  in  London^  at  the  fuit  of,  &c. — Gav/dy^  ferjeant^  ^"^  fuch«t^hm«it 
the  plea  was  not  good ;  for  an  attachment  cannot  be  pending  a  ^.^y  be  pleaded 
fuit  in  this  court:  alfo  he  pleads,  the  fifty  pounds  was  tendered, />iiit Zr ^rr«iM 
and  fo  the  hundred  marks  were  not  due,  and  the  attachment  cannot  »««'»"«*«>  but 
be  of  the  hundred  marks ;  and  this  is  no  fuch  plea  as  can  be  pleaded  ^^^^^jj^*"^^ 
puis  ie  darraine  cottinuance^  for  this  arifeth  by  the  defendant's  own  i-  afuperjor 
aft,  and  may  be  intended  to  \>c  hy  covin. — ^The  Court  was  in  Jburt,  it  cannot 
doubt  for  the  firil  point,  and  comman4ed  that  the  precedents  btbcattach.edt 
fearched,  if  any  fuch  attachment  had  been  allowed  pending  a  fuit  ^  gjj^  ^^^^ 
here,  or  in  the  common  oleas ;  but  they  h^Id,  that  the  attachment  of  i.  roU.  Ab.  55^ 
the  hundred  marks  (if  attachable)  was  well  enough,  for  it  is  al-3.Lcon.2jd'. 
ways  to  be  demanded  in  that  manner,  and  it  is  acQording  to  the'-^*f-Abr.69x. 
obligation.     And  to  tlic  third,  they  held  it  may  be  well  pleaded  ^g^;"*"  ^P' 
puis  U  darraine  continuancfy  for  it  goeth  in  bar  at  another  day.  poft.  i^j^ 

H3  Daitoh 
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.Casc  S. 

In  troTcr  as  ad- 
miniftrator  it 
need  not  he 
ihewn  that  ihc 
perfon  who 
granted  the  ad- 
mlnidration 
was  ordinary. 
Ante,  6. 
Port.  43T. 

X.  Salk.  40. 
Case  9. 


T?iAky.Te#nH-3b^-Eii^^    In  B.  K. 

D ALTON  fhcwed  a  precedent  in  the  ccmmon  pleas,  Aftch,  17.0  (ff 
13-  Eiiz.  164.  Such  attachment  was  made  pending  the  fuit  and  af- 
ter the  laft  continuance.    But  afterwards  tlic  parties  compounded. 

Lacy  agalnji  Smith. 
•  A  CTION yjrr  trover.  And  declareth  as  adminiftrator  to  y.  S. 
-^^  and  that  adminiftration  was  granted  to  him  by  jf.  £.  omcial 
to  the  birfiop  of  Peterborough^  and  Iheweth  not  that  he  was  ordinary 
of  the  place,  or  that  the  granting  of  adminiftration  did  belong  to 
him;  and  this  matter  after  verdift  was  alledged  in  arreft  of  judg- 
ment. But  becaufe  divers  precedents  were  10,  and  that  fuch  de- 
clarations had  been  allowed^  tiie  Court  did  give  judgment  for  tlic 
plaintiff. 

Cowper^  140. 

Stubbs  ^againft  Rightwife. 

Trinity  Term,  28.  Elix,  Roil ^07. 
A  to  d  'r\EBT  againft  the  defendant  as  executor  of  7.  5.     He  pleads  that 

/wi!!^fcannot'  be  had  taken  letters  of  adminiftration.     Judgment  of  the  writ, 

plead  in  abate-  &c.  The  plaintiff  replieth,  that  the  defendant  adminiftered  defon 
rtcnt  thai  he  ia  tort^  and  after  took  letters  of  adminiftration,  judginent,  &c.  Upon 
^dmi»i/lrator  jjjjg  j|.  ^,j^g  demurred. — GoDFiiEY,ybr  the  defendant^  argued,  that 
an  not «*t«ior.  ^^^^  ^j^^  name  of  executor  is  lawfully  changed  before  the  af^ioji 
brought,  and  therefore  is  t9  be  fued  by  his  new  name  as  admini- 
ftrator, 9.  Edw.  4.  pi.  33.  '21.  Hen.  6.  pi.  5.  1 8.  Hen.  6.  pL  29. 
13.  Hen,  4.  ^'^  Executors'*  1 18. — CoKR  contra.  For  when  by  his 
tortious  adminiftration  he  hath  given  advantage  to  be  fued  aa 
2.  Browrl.  1S3.  executor,  he  cannot  by  his  own  aft  purge  this  tort^  and  caufe 
sjtiies,  337.  the  ]>laintiff  to  fuc  him  by  another  name  ;  but  the  plaintiff  hath 
3^  Co.  5a.  elcftion  to  fue  him  one  way  or  other,  for  he  Ihill  take  no  advan- 
SaiMn*'**  ^^S^  of  his  own  tort.  As  if^one  in  execution  efcapes,  and  is  taken 
Ld.Raym.  63,  again  by  the  gaolcr,  he  ftiall  not  have  zxi  audita  querela.  And  it 
2.Bac  Abr.389.  will  be  a  mifchief  if  the  plaintiff  fball  be  compelled  to  fue  him  as 
39'-  adminiftrator,  for  it  may  be  that  whilft  he  adminiftered  of  his 

5.  Com.  \%.  ^^^  wrong,  he  wafted  the  goods  ;  and  if  he  be  only  fued  as  ad- 
miniftrator, he  fhall  only  be  charged  of  the  goods  that  came  to 
his  hands  fince  adminiftration,  12.  Rich.  2.  "  Mmlnifirators'*  21. 
And  it  was  afterwards  adjudged  that  the  writ  was  good,  and  that 
the  defendant  refpotidra  ow/?rr.— Nota.  If  judgment  be  given 
againft  at%  executor  upon  demurrer,  and  execution  be  awarded,  the 
Ineriff  cannot  return  mdla  habct  bona  tcjiatoris,  but  is  to  return  a 
devajiavit^  as  if  it  had  bden  found  againft  the  executor  by  verdift; 
for  PER  Curiam  he  hath  charged  himfelf  by  bis  own  plea.  * 

M^lwijch  agdinjl  Luther  &  Uxorem. 

Hilary  Term,  ^o.  Eliz,  Roll  ^^, 

irtheford«(«  pJECTIONE  FIRM^.  And  declareth  of  a  leafc  made  to 
manor  granta  *-*  him  by  Jo.  Melwich  for  twenty-one  years  of  three  roeffuagcs 
the  inheritance  ^nd  one  Cottage  in  Eajlvjorth.  Upon  not  guiltv  pleaded,  a  fpecial 
Md^*i)ith?n  his  v^^^i^  w^s  given,  that  the  tenements  of  which  the  ejcftment  was 

manor  whereby  they  are  fevered,  yet  the  cu<lom  remain?,  and  the  grantee  Aall  hold  cuftomary  courts,  take 
furrendcfs*makcand  ^i^ntbycopy. — Ante  38.  Poft*  150.110.  299.  3'a5.  522.  Sed  furrt.  Vide  infra 
te  Poft.  443.  S.  C.  4.  Co.  *6.  Cro.  Jac.  573.  *.  Co.  17.  ».  g.  Co.  64:  a.  Hob.  i^i.  4.  Co.  60. 
i.Ro^br,5io.  517.    CUb,  Ten.  %\u  ti;.  %i\.  319. 

fup- 


Pdft.  439. 555. 
565.  810. 

^obi  49* 
1 .  Lut.  27. 
5.  Co.  34- 


aoff,  aoa. 
2.Xd.£jyni. 

t209. 

f.Wiir.  a ^8. 
%» TennRep. 
^.  587.  597. 
Pbft.4o4. 


CaII^  19. 
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uippofcd,  and  divers  other  tenements  in  £<j/?u/i?rfA  aforefaid,  were    Mhwicm 
time   out  of  mind,   &c.  until  ill  Jan.  37.  Hen,  8.  parcel  of  the    iJ^^^'f^^ 
manor  of  Bsveridge^   in  the  county  of  Dorjh^  of  which  manor     uxgl^M. 
king  Hen.  8.  was  leifed  in  fee  ;  and  that  the  tenements  of  which, 
&c.  and  the  other  tenements  in  Eajlworth  were  parcel  of  the  cuf- 
touiary  tenements  of  the  faid  manor,  anJdcniifed  and  dcmifabJe  by 
copy  of  court-roll,  by  the  lord  or  his  ftcward,  to  any  perfon  foV 
life  or  lives,  in  pofleluon  or  rcverfion,  at  tlie  will  of  the  lord,  ac- 
cording to  the  cuftom  of  \thc  faid  manor  ;  and  at  die  fam6  time     * 
one  jiUqe  Mclwichy  widow,  was  a  copyholder  of  the  tenements  of 
which,   &c.   for  her  life;    and  that  upon   the   faid   firft  day  of 
'January^  37.  H.  8,  the  faid  king  by  his  letters  patents  did  grant  to  a.T<irmR€p* 
Jo,  Ogden^  Efq,  the  tenements  of  Which,  &c.  and  the  otlicr  tene^4»S» 
mcnts  in  Eajiworth.     And  find  further,  that  the  faid  Jo.  OgJen  at 
the  fame  time  was  feifed  of  a  manor  called  Harbridgc^  \W  the  county   , 
of  Southampton-,  and  being  fo  feifed  of  the  faid  manor  of  HarbrtdgCy 
and  of  the  tenements  of  whicii,  &c.  and  of  the  other  tenements  in* 
Eajlworth^  at  the  court  of  his  manor  of  Har bridge  held  12.  Junii^ 
7.  Edw.  6.  did  grant  by  copy  the  tenements  of  which,  &c.  to  one 
Ji6.  Mel'Michy  and  to  the  faid  Jo.  Melwichy  to  have  for  their  lives. 
fuccejjiut  after  the  death  of  the  faid  Alice^  according  to  the  cdftom^ 
&c.  and  that  this  grant  was  upon  the  fiirrender  01  Henry  Dowling 
and  IiicJ!f,  Dowling^  oi  a  copy  in  reVerfion  of  the  faid  tenement?^ 
and  they  were  admitted  tenants  in  reverfion*    And  find  that  JUce 
died,  and  after  Ro.  Meltvlch  entered  and  died,  and  that  the  faid 
Jo.    Ogden  enfeoffed  of  the  faid  tenements  of  whichj   &c:   onft 
Aforgan  Polderty  who  thereof  enteoffed  fViUiam  ConJiantine\  and  af- 
ter the  faid  Jo.  Mdwich  entered  and  made  a  leafc  to  the  plaintiff: 
and  the  defendants,  as  fervants  to  the  faid  fVdliam  Con/lanitney  and 
by  his  command,  ejefted  him ;  andy?  fuper  totam  maieriam^  l£c. 

The  cafe  was  argued  this  term  by  HARRis/(?r  the  plaintiff ^  and 
by  EwENS  for  the  defendant ;  and  it  was  afterwardi  adjudged  foi* 
the  plaintiff.     For  the  Juftices  faid,  although  the  tenements  ar« 
divided  from  the  rcfiduc  of  the  manor,  yet  the  cuftom  remaineth^ 
and  they  continue  copyholder^  paying  their  fervices  ^nd  duties* 
&c.     And  he  which  hath  the  freehold  of  them  may  keep  a  court 
in  any  place ;  and  it  is  not  properly  a  court  baron,  but  as  a  court 
of  furvey,  at  which  copyholds  may  be  well  granted,  ind  tlie  lord 
or  his  ftcvvard  may  grant  copies  out  of  court  as  well  as  in  court, 
2.  Edu).  6.  Brooks.     And  a  furrcnder  being  taken,  and  a  new  copy 
granted,  is  good  in  whatfocver  place  it  be  dofte.    And  it  was  faid, 
if  the  copyholders  die,  yet  he  which  hath  the  freehold  may  grant  (^j  cm.  Elije. 
tliem  by  copy  again;  and  that  it  was  fo  held  in  the  lord  chancellor  39.  394. 443, 
Hatton^s  Cafe:  and  if  they  be  copyholders  of  inheritance*  they  662. 
may  compel  him  that  hath  the  freehold  to  accept  f^r^'^rs  ^^^'.^^'^ 
and  make  new  admittances,  &c.  (/i)     Not  a,  hcrenothing  was ,  j^i'J^',** 
fpoken  of  the  leafe  for  years,  if  it  were  a  forfeiture  or  not,  no  cuf-  Cro.  jac.  581. 
torn  being  found  to  maintain  it.  4*  1"^.  266.    ,  ^ 

Not  A.     A  writ  of  error  was  brought  of  this  judgment  in  the  '•  ^«>^*-  A^'** 
cxcheqter-charaber,  and  the  error  affigned  in  the  matter  of  law,  ^^*J^J^y^  g-g^ 
but  no  judgment  given  ;  for  the  parties  compounded,  and  agreed  colnb.  84. 
with  the  plaintiff  in  the  writ  of  error,  and  he  had  the  land,  as  12.  Mod.  466* 
Ewen%  who  was  of  his  counfel  told  me.    For  he  faid  that  all  the  i.Bac.Abr.475. 
Juftices  and  Barons  in  tlie  exchequer-clumber  did  hold  clearly, 

H  4  that 
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llBLwxca    that  it  was  a  void  grant  by  copy ;    for  being  divided  froixi  the 

LcTiHw!*   I'^i^oj^?  the  cuftom  to  dcmife  them  is  altogether  gone  and  de- 

Ux'eim.     ftroyed,  fo^  as  the  cftates  for  life  which  were  in0  at  the  time   of 

the  alienation  of  the  ifreehold  of  them  and  (cverancc  of  them, 

I  being  now  determined  by  furrenJer,  or  otherwife,  no  new  copy 

dufi'on  iVthr"^^^  ^  made :  yet  the  alienation  of  the  freehold  of  them  doth  not 

cafeoTBrighi.  ^eftroy  the  eftates  of  the  copyholders  then  in  ejfe^  but  they  Ihall 

V.  Froft,  hold  them  during  their  eftates,  paying  their  fervices,  but  no  ncW 

l»0ft.443.        cibitcs  may  be  afterward  granted  by  copy  (b). 

CAini.  Csefar  tfj^-^/;?^  Stone. 

th^tmstfn  TERROR  to  reverfe  an  outlawry.  The  error  afligned  was,  that 
nuft  i»«Rtion  ^  in  the  writ  of  exigent  no  place  was  mentioned  where  the 
!^'*j^'^^^^*^lherifFwas  to  have  the  body;  fo  that  the  flierifF cannot  know  into 
Wy.  ^^^  y^hzX.  court  to  bring  the  body.  And  for  this  caufe  the  judgment 
was  jcverfed.     33.  Edw.  3.  "  Brief  ^'  918.     27.  Hen.  6.  pL  a- 

CAtfc  i».  Peterfoii's  Cafe. 

A  defendant      TTVEBT  Upon  a  bond.    The  defendant  pleaded  the  ftatate  of 

^"**  ^t*^"         wfnry  i'^  bar,  that  there  was  an  agreement  between  the  plain- 

^Sfolad.  ^^^  ^^  *^*™'  ^^*^  *^  plaintiff  (hould  deliver  to  him  wares  of  the 

.  fcig.  value  of  twenty  pounds,  and  that  the  defendant  fhould  pay  for  the 

fame  within  iix  months  tfiirty-four  pounds;  upon  which  tht;y 

were  at  liTue,  and  found  againft  the  defendant. 

Daniel  moved  in  arrett  of  judgment,  that  it  not  being  alledgcd 
that  the  obligation  was  made  for  the  payment  of  this  money,  it 
was  no  plea  or  iiTue. — Sed  non  allocatur  \  for  he  fliall  not  take  ad- 
vantage of  liis  own  mifpleading:  and  judgment  was  given  for  die 
pl»ntjff. 

Case  13.  William  Griffith  againft  Ro.  Apprice. 

Error  lies  in  the  TERROR  of  a  judgment  in  cje^ione  firma  in  the  county  of  Deti- 
king'!  bench  on  •*-*  high,,  before  the  Juftices  there.  The  error  was  apparent ;  for 
j«dpncntin  ^j^^  ^^.j^  jjj  \j^^  date  i6^  ^priU  28.  Eli%.  and  the  ejeftment  was 
™dfcmOTin* fuppofcd  27.  Jprilis^  28.  Eli%,  and  fo  cannot  be  defended.  But 
Wales.  Winter  laid,  that  by  the  35.  Hen.  8.  c.  26.  f.  113.  judgments 

Polt  Sft6«        riven  in  perfonal  aftions  in  Pf'aUs  fhall  be  reverfed  there,  and  this 

IS  a  perfonal  adion. — Egerton,  Sollicitor^  contra.    For  this  aftion 

M^  ^%a        ^^*  found  in  the  r»lty,  and  the  ftatute  did  not  intend  that  titles 

WW,  S4S.       jj^Quid  come  in  queftion  before  the  counfel  of  the  Marches ;  and  the 

ftatute  is  in  the  affirmative,  and  therefore  doth  not  take  away  the 
<^)  a.  inft.  100.  power  at  the  common  law ;  and  although  he  may  fue  there  by  the 

cTlu'u  "*^^^»  y®^  ^^  ^^y,  *^^  ^^^  *^  ^^  "^^^^  ^  ^^  might  before  (a). — Af- 
Piowa«2o6.  tcrwafds  it  was  adjudged  that  this  Court  had  jurifdiftion,  and  tlic 
a,T.R^Slf*  judgment  was  reverfed. 

CAt»  f^.  '^      ,...  Elred  agairtji  Wafs. 

OutUwryre-  T^RtlOR  to  rcvcffe  an  outlawry  in  debt.  Coke  affigned  the 
•  virfcdfor  the  Xli  ^jrors. — Firft,  I'he  defendant  in  the  original  was  named  Elrcd 
IcttCTb^tbepro-  according  to  his  true  name,  and  in  the  mean  procefs,  viz.  the 
ctft^^nd  £- "  capias^  he  was  named  Eldred^  and  fo  is  erroneous  ;  for  if  there  be 
canfe  die  mTimt  ca^iMt  was  reutrned  by  the  fliaiff  wlienout  of  office*— Ante  50. 85.— Po(l«  105. 257. 
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ifiy  dUFerence  by  omiflltony  addition,  or  inter])o{ition  of  any  letter      Eli »» 
"fcctwccn   the  original  and  judicial  proccfe,   it  is  erroneous.     In      ^^^ 
Tr,  26.  Eiix.  outlawry  rcvcrfed   upon  a  difference,  viz.  fValwyn         **** 
and  H^alweyn:    2.  Rich.  3.  fL  1 3.   Siin-Jobn  tst  Saint- John:  fo  in 
Fxjhtr%  cafe,  JV*  for  Yerk, — Second  error,  which  was  error  infaiu 
that  the  alias  capias  was  returned  by  one  Felton^  whereas  he  was 
then  removed  from  his  office,  and  Town/end  vrz^  flieriff;  to  which 
they  had  pleaded  in  nulla  eft  erratum^  and  fo  the  Court  (hall  intend 
it  to  be  true  ;  and  this  he  faid  was  a  dead  fiiult. — And  for  thefe 
trrors  the  judgment  was  rcvcrfed. 

New's  Cafe.  Cah  tj. 

TERROR  u^n  a  judgment  given  in  debt  on  bond,  in  the  court  Where  iffiMfata 

^  of  Havering^  in  ^[ix.    The  condition  of  the  obligation  was  matter  Uai- 
for  the  payment  of  20L  to  the  plaintiff  at  his  houfe  at  S.  in  Kent.  ^^^\^^^ 
The  defendant  pleaded  "  payment  at  the  day^^  fecundum  formam  ^  xi^MiU^k»a 
fffe^um  indorfamenti  pradief.     The  error  aiiigned  was,  that  the  be  tried  wbcm 
iffue  was  tried  at  Havering^  and  not  at  S.  in  Kent.  he  adJion  U 

But  it  was  faid,  that  this  is  no  error;  for  when  a  thing  ifiuablc  *>rousKt. 
is  allcdged,  and  no  place,  this  Ihall  be  tried  where  the  aftion  is 
brought ;  and  the  vrord&  fecundum  formam^  lie.  refer  only  to  the  i.T,R«p.i$f, 
time,  and  not  to  the  place;  for  tlie  place  is  not  material,  pavmeiit 
being  made  to  the  obligee  himfelf :  and  it  dotli  not  appear,  out  S. 
in  Kent  may  be  within  the  jurifdi&ion  of  Havering  ;  for  it  is  not 
faid  in  the  county  of  Kent^  but  at  &.  in  Kent ;  and  there  may  be 
fuch  a  place  called  Kent  in  Havering. — Afterwards  Mich.  30.  IS 
31.  £/i2.  the  judgment  was  affirmed. 

Lcat  agatnft  Jenning.  ^**"  *^ 

P'RROR  of  a  judgment  in  aa  inferior  court.   The  error  affigned  e^^t^  ««ti 
was,  that  the  dillrcfs  was  awarded  returnable  at  the  next  court,  ™"**  ^  ^ 


after  the  ferving  of  the  proccfs ;  and  every  return  is  to  be  at  a  a*^(^-,-^ 
day  certain  ;  and  it  may  oe  the  procefs  Ihall  not  be  fcrved  within  i.  Mwx.  Si. 
a  year,  and  the  defendant  Ls  to  have  day  at  every  court,  othcrwifc  i«  Vent.  iSi* 
the  procefs  is  difcontinued,  9.  Eliz.  Dyer^  262. — Afterwards  for  ^•y"»-»04- 
tliis  caufe  the  judgment  was  rcvcrfed,  Q^^xjt^ 

Dinflow's  Cafe,  c^it  17. 

tJE  was  indi£led  upon  the  5.  Eliz.  c.  9.  for  perjury  \  and  the  in-  An  indiamciit 
*  di£tmcnt  was,  that  ta^o  perfefacro  EvangeUo  faUo  depofuit\  for  perjury  moft 
but  it  was  not  dircdly  allcdged  that  he  was  fworn,  and  th^indift-  fh^/llf^^J^ft^^ 
mcnt  was  difcharged ;  fpr  the  Jufticcs  faid,  when  fuch  a  heinous  ap^  ^as  fwom, 
crime  is  objefted  agaioft  one,  it  ought  to  be  fully  allcdged,  other-  ,^  Hawk.  P.  c 
wife  it  is  not  good.  c.  69. V.  17.' 

3.  Bac.  A^.  S 1 7.     Dougl.  15$.    i,  T.  Rep.  69. 

George  Lovegrove  againjl  Inocke.  Cas.  is. 

PROHIBITION      The  fuit  in  the  fpiritual  court  was  againft  f^^'^,^'ii^^ 
the  plaintiff  by  the  name  of  Gregory  Lovegrove^  as  appcareth  by  and  prohibition 
rtie  liber,  which  (in  truth)  was  a  wron^  name;  yet  for  this  vari-  in  the  chriftUn 
anoe  between  the  prohibition  and  tlie  libel,  the  prohibition  was  name,  is  fatal, 
abated.  •  Ante  104. 

Cowp.  178.  x.T.Rep.ft37. 
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CAit  19.  IVleggot  agalnji  Broughton. 

The  king'*       pRROR  tipon  a  judgment  given  in  this  court  thi^  term.     The 

**"^^wir*™'^'       ^^^^  afligncd  was,  that  in  an  affumpjit  againft  two,  mean  be- 

i^Djadgmrat  ^^^  ^hc  verdift  and  the  judgment,  one  of  them  dies,   and  not- 

figned  againft    withftanding  judgment  was  given.     Upon  this  it  was  demurred, 

fwc^  where  AM  if  error  lieth  here ;  for  it  was  faid,  that  tliis  Court  cannot  rcverfe 

^  ^T'^     *^^^  ^^^  judgment,  except  it  be  for  error  in  procefs,  and  not  for 

Juy^W***^^"^^^  /«ytf/V.     But  it  was  faid  on  the  other  part,  that  in  Gourneyi 

Cafe^  where  an  infant  appeared  by  attorney,  whereas  he  was  to 

».T.kd^6t%*PP^^  ^y  guardian,  and  recovery  was  had,  and  error  brought 

*  here,  and  for  this  error  in  fait  judgment  was  reverfed* — And  it 

Was  afterwards  adjudged,  that  the  writ  of  error  was  well  brought 

here  ;  for  the  deadi,  &c.  was  by  the  aft  of  God,  and  a  thing  that 

did  not  lie  in  their  cognizance :  and  it  was  clearly  agreed,  that  the 

death  of  one  of  the  parties  did  abate  the  writ  \  and  the  judgment 

was  rcvcrfed. 


Casb  20» 


Fofter  againjl  VVaher* 


ii<feViretoa  pjECTIONE  FIRM^.  The  cafe  was,  Richard  PVager, 
corporation  it  "^  6.Edw.6.  did  devife  a  mefluage  to  ^.  his  wife  for  life,  remainder 
good,  thoagh  //  (^  his  fon  in  tail ;  and  if  he  dieth  without  iflue,  or  be  unthrifty,.. 
JJjJl^^^jj^^  that  it  (hall  remain  to  the  mafter  and  wardens  of  the  myftery  o^ 
cordwainers,  London ;  whereas  they  were  incorporated  by  the  name 
S.  C2.  Leon,  of  mailer  warden  and  commonalty,  &c.  The  queftion  was.  If  by 
»^5*  reafon  of  this  mifnofmer  of  the  corporation,  the  devife  was  void  ? 

Pto^'*^'*^  And  it  was  argued  by  Daniel   that  it  was,  and  by  Cooper 
DiUfJ  78?*       contra. 

Owen,  35,  The  Justices  held  the  devife  good ;  for  by  intendment  the  de^ 

zo.&i^57.  vifor  had  not  counfel  there,  nor  had  cognizance  of  their  name  j 
and  being  known  ufually  by  tllat  name,  there  is  a  fufhcient  in-* 
tgndment  what  corporation  he  doth  intend  fh'all  have  it. 


Cask  ai. 


Eaft  and  Wilfon. 


A  ftatote  re-  'T^HEY  Were  indifted  upon  the  8*  Wn.  6*  c.  9.  for  forcrbfc  en* 
cited  to  be  made  ■*•  tries ;  and  the  ftatute  was  recited  to  be  made  at  Wejlrmnjier^ 
txiTtfimnfiir    5ut  flicwed  not  in  what  cofuntyj  and  the  indrftment  was  dif- 

cottnty  in  wluch  o'^* 

k]lc».  SeilvitfeD7er,io).    ft«Hawk,35z, 
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iS/rChriftopherWray,  Knt.  Chief  yufiicc. 

Str  Francis  Gawdy,  Knt.  1 

John  Clench,  Efq.  I     Jujliccs. 

Robert  Schute,  Efq.  J 

Sir  John  Popham,  Knt.     Attorney  General 

Sir  Thomas  Egerton,  Knt.    Solicitor  General.  * 


Scovcl  agatnft  Cabell,  Ca$x  t. 

THE  cafe  was  argued  by  Coke  for  the  plaintiff  and  GawdV,  Seedieoom- 
ferjeant^  f^r  the  defendant. — CoKE  argued,  that  by  the  pre-  mf^^mtm  gf 
mifes  the  parties  to  whom,  and  the  land  derailed,  being  ex- ^^'^g^'^^hl!^'' 
preiledy  and  in  the  habendum   the  eflate  being  limited,  as   the  ^',2. 
otiice  of  the  habendum  is,  the  proviso  that  cometh  afterwards  ihall  Co.  tit.  44.  b. 
not  avoid  itj  for  it  is  repugnant  and  void;  as  21.  Hen.  7.  leafc  for  Moor,  167, s. 
two  years,  proviso  he  (hall  not  occupy  it  for  one  year,  is  void; 
6.  Rich.  2.  *'  ^id  juris  eiamat"  20,     Lcafe   for  years,  proviso 
he  fhall  not  take  the  proiits.     And  in  this  cafe,  the  IclTor  was 
tenant  in  tail,  and  he  maketh  this  leafe,  as  by  law  he  may  ;  and 
he  cannot  make  it  to  have  to  one  for  life,  the  remainder  to  an* 
other  tor  life,  &c.     And  to  make  conftruftion  that  it  fhall  be  to  * 
one  for  life,  the  remainder  to  another  for  life,  will  dcftroy  the  leafe. 
— And  afterwards  it  was  adjudged  for  the  plaintiff,  that  it  is  a 
joint  cftate,  and  the  proviso  ihall  not  fever  it. 


Belilcote  againji  Taylboys, 


CaIB  tm 


\OSi  of  a  judgment  in  the  court  of  Bai-vf}able, ,  The  error  An  in/tmuiem- 
afligncd  was,  that  the  plaintiff  counts,  that  he  and  the  defen-  futrnjlmim  . 
dant  did  account  together  of  divers  reckonings,  and  he  was  found  »"=^-  ^  s^*  '^ 
in  arrear^es  lol.  2  $. .  3  d.   which  he  aflumcd  to  pay.     Upon  non^^^ ^^ ^ 
^ffiifnpfit  it  was  found,  that  he  aiTumed  to  fay  fo  much  as  he  was  jancc  of 
found  in  arrearages  of  account,  which  was  7 1.  2 s.  3d.  and  that 7!.  «t.  3d.  and 
he  aflumed  to  pay  fo  much  as  was  contained  in  fuch  a  bill,  ino^^P^rticuUf 
which  he  was  indebted  to  him,  which  did  amount  to  3].   fo  all^^'^^*' 
that  he  affunied  to  pay  was   10 1.  as.  3d.  and  the  plamtifF  h^d ^^^^^^fn^' 
judgment-     A  writ  of  error  wns  brought,  and  this  error  ^^s^'  ^J^/^^' 
affigncd ;  bfit  the  Court  delivered  no  opinion. 

But  for  another  manifcfb  error  in  the  record,  viz.  the  judgment 
was  •*fo^itf/j»r*'  vrherc  it  ought  to  have  been  ^*  in  mijcricerdia^''^ 
^  judgaieot  was  svverfod  [m) .  («)  Scd  vMe 

Bricket°««  (•)!»•«*: 


0 
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c^"  3*  Bricket*s  Cafe. 

ma^Tri^  npHE  Indiftment  was,  That  it.  Bricket  and  the  others,  &c.  ceram 
s^ltrphfm  7'  ^'  ^^  7--D.  duo  jufticiarils  Jomirtsr  regi/titf  tic.  and  that  th« 

fluU  not  vitiate  exception  was,  that  it  mould  be  duobus^  and  as  it  is,  it  is  fajfe 
aaindiamtnc.  Latin^  and  without  fenfe ;  and  if  it  be  not  fidfe  Latin^  this  cannot 
5.  Co.  121.  a.  be  referred  to  thofe  named  before,  which  are  named  ia  the  ablative 
^  H*\'^*  cafe. — But  the  Court  held  it  well  enough  ;  for  the  indi^ment 
DougTi^  66?I  ***'  ^^^  ^  overthrown  for  falfc  Latin,  S  by  any  intendment  it 
s.  Saik.  3»s. '  <^^^  he  good ;  and  although  here  is  felfe  jLaiinf  yet  it  may  be 
B.Tcr.Rq>.3io.  Well  enough  intended  in  the  meaning. 

A  venue  hid  in      Second  exception.  Bricket  and  the  others  are  named  of  Nuneaton 

ai^fh, held    j,^  ^j^^  county  of  fVarwick,  and  the  indidment  being  for  riot,  tliat 

jp^'jjy^        they  affcmbled  themfelves  %t  Jrtleb9rougbi  in  the  parifh  of  Nun^ 

.    eafon  aforefaid,  and  f«th  not  in  what  county  Jrtlcboroagb  is ;  for 

it  was  faid,  XhzlArtUborougb  may  be  in  the  parilh  of  Nuneaton^  and 

yet  in  another  county. — ^But  the  Court  held  it  well  enough ;  for 

It  appeareth  not  that  jlrtUborougb  is  a  town,  but  it  may  be  a  place 

known  by  fucb  a  name  in  the  parilh  of  Nuneaton,  znA  being  named 

in  the  parilh  pf  Nuneaton^  it  Ihall  be  intended  to.be  111  the  fame 

county. 

Ca«  4»  Truflel  againft  Aden- 

l^eave  gi^ren  to 
cmnpoiind  on 

becaufe  the  Oa^  tion,  and  the  plaintiff  being  undcr-lheriff,  he  took  thirbond,  and 
cQte  was  mif-  l^t  Yiivo,  at  large.  It  was  demurred  in  law,  becaufe  the  defendant 
««ched.  mif-recited  Ae  ftatute,  in  that  he  did  recite,  that  if  any  flieriiF, 

Doagl.  04.  07.  ^'  '-^'"^  offictariiy  where  it  Ihould  be  allt  officiarii.  And  the  ftatute 
a.  Term  Rep."  fpcaketh  not  only  of  tlie  Iheriff  and  his  minifters,  but  of  other 
569.  officers. — Coke  iaid,  fo  is  the  parliament  roll;  and  fo  it  was  ad- 

judged in  one  Herris^  C^.— 'And  of  this  opinion  was  the 
Court  ;  but  they  gave  day  to  the  parties  to  compound,  and  in 
the  mean  time  Ihould  ftay  judgment. 


DEBT  upon  obligation.    The  defendant  pleaded  the  2^.  Hen.  6. 
c.  9.  and  would  avoid  the  obligation,  that  he  being  m  execu* 


Cabi  %• 


Rofs  againft  Morris. 

Eafter  Term,  30.  Elix.    Roll  196. 


A  de^fe  to  il.  -n  EPLEVTN.  The  defendant  avows  as  fervant  to  Jerom  IVeJlon^^ 
^  *'^i^i  ^f^'   '^^^  ^^^  Vi^oxi  demurrer  was,  One  Gomerly  was  fcifed  ot] 

^^i^nrw  ^J^^  manor  of  Nayland,  and  by  deed  25.  Edw.  3.  gave  it  to  Lord 
k^tdmrninfif'  Henry  Scrope,  and  to  the  heirs  of  his  body,  who  died  feifed,  and 
piummjtcuadum  fo  continued  bv^divers  difcents  until  4.  Hen,j,  and  then  Tio^as 
MmtifMMs  tvi^-  i^^j  Scrope  fuffercd  a  common  recovery,  which  was  to  tlic  ufe  of 
whA^Sf^rt^**"*  and  his  heirs,  and  retakes  an  cftate  of  the  feoffees  to  him  and 
leveral  difienm  his  heirs ;  and  having  iffue  Ralph  and  J  off  cry  ^  and  three  daughters, 
tvideoooH  and  dieth.  Ralph  makcth  a  feoffment  to  the  ufe  of  himfelf  surid  bis 
it  wa«  luMTuin  i^cirs^  a^j  y.  /f^„.  8.  devifeth  it  to  Jeff^ry  for  life,  and  ^ittx  ad ufutn 
iithichwMin-  f-fif^ruffi  haredum  in  perpetuum,  Jecufidum  anttquas  evidentias  inde 
rV«M^r.}M«J»  and  died  fcifed  of  this  ufe,  and  of  the  ufe  in  divers  otlicr 
for  it  Oiallbe  'manors  in  fee.  Sir  M^illiam  Danby  marricth  with  one  of  the  ^^HS*)" 
taken  to  be  the  ter$,and  afterwards  Jeffery  dieth  without  iffue.  Sir  PTiUiam  Danby. 
Imcntioaof  the 

deviior,  that  the  eftate  ihall  go  to  hit  helra  generally,  according  .to  the  roles  of  law.  S«  C»  a«  te^>  *V 
|.  Con.  Dig.  lao. 
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and   his  wife,  and  the  otlicr  fitters  (being  alfo  married)    being       Ro»« 
feifcd  of  thefe  ufes,  make  partition,  and  allot  the  ufe  of  this  ma-      -^""^ 
nor  to  Sir  fFtlliam  Danby  and  his  wife,  and  the  heirs  of  the  wife ;      ^<*»*»^ 
and  the  other  ufes  of  the  other  manors  to  the  other  two  daughters. 
Sir  ffiUiam  Danhy  and  his  wif<f  die.     Sir  Thomas  Danby  their  heir 
enters,  and  infeoffed  fVeJlon. 

Upon  this  cafe  the  points  were  two. — Firft,  If  it  was  an  eftatc 
in  tail,  or  fee  in  the  daughters,  who  were  fitters  to  the  devifor» 
and  iffbes  of  the  body  of  T^nwi,  father  of  the  dcvifor  ? — ^Second- 
ly, If  this  partition  oe  void  or  voidable  ? 

Godfrey,  Coke,  and  Cooper,  argped  for  the  plaintiff,  that 
it  was  an  ettate  in  fee  in  J^ffn-y^  and  fo  in  the  daughters ;  for  tlie 
words  of  the  will  being  **  ad  ufumren^rum  haredum  fecundum  anti^ 
**  qnas  evidential  inde  pra-antea  fait^^  it  is  incertain  what  evidences 
be  intends;  for  three  evidences  were  mentioned,  vi%.  i.  the  ettate 
in  tail,  25.  Edw.  3,  2.  tRe  Recovery ;  3.  the  deed  of  feoffment ; 
and  it  appeareth  not  which  of  them  he  intendeth.  Alfo  it  appear-* 
cth  not,  whether  he  intended  the  heirs  of  Lnrd  Scrope^  or  the  heirs 
of  Gomerly  \  for  by  the  firft  evidence,  the  remainder  is  limited  to 
the  right  heirs  of  Gomerly ;  and  for  this  incertainty  all  was  void. 
But  admitting  it  fhall  be  conftrued  an  ettate  in  tail,  according 
to  the  evidence  of  25.  Edw.  7.  yet  it  is  only  an  ettate  in  tail  in 
Jefferyy  for  he  is  the  firft  person  that  takes  it,  and  hath  it  as  a  pur* 
chafor ;  and  when  he  dietli  without  iffue  the  eflate  tail  is  fpent, 
and  none  can  have  it  as  heir  to  him. — The  fecond  point,  they 
held  the  partition  utterly  void ;  for  it  being  of  one  ufe  in  tail,  and 
another  ufe  in  fee,  and  fo  not  equal,  and  being  made  between 
hufbands  and  wives,  is  void, 

Johnson,  Atkinson,  and  Egerton,  Solicitor^  contra.  The 
will  is  certain  enough,  and  the  ancient  evidence  can  be  conftrued 
only  of  that  of  25.  Edw.  3.  for  the  other  are  but  new  evidences ; 
and  it  is  helped  by  the  averment,  that  Lord  Scrope  had  no  other 
ancient  evidences  of  this  land  ;  tlierefore  the  will  fhall  refer  to  it, 
and  fhall  not  be  expounded  to  another  fenfe  than  as  the  eftate  is 
there  limited :  and  then,  though  the  firft  effefl:  and  eflcnce  vefteth 
in  Jeffery^  yet  he  taking  it  by  limitation,  he  taketh  it  as  heir  of 
the  body  of  Lord  Scrope^  and  this  per  formam  dom^  and  then  the 
daughters  fhall  have  it  fo  likewife ;  for  they  all  claim  by  one  gift, 
— Secondly,  They  held  the  partition  good ;  for  there  was  quid  pro 
quoy  and  fo  only  voidable. 

But  all  the  Juftices  refolved  to  give  judgment  for  the  plaintiff 
(leffee  of  fVeJion)^  that  this  is  no  eftate  tail,  but  a  fee-fimpic  in  the 
daughters ;  for  no  eftate  is  created  by  the  will,  for  the  incertainty 
of  the  perfons  and  evidences  alfo,  and  the  intent  is  to  be  taken  in 
will.  And  THE  Court  held,  that  his  intent  was,  that  it  (hould  go 
to  his  heirs  generally,  according  to  the  courfe  of  the  common  law  ; 
for  divers  evidences  are  fhewn  in  the  pleading ;  and  it  is  hard  for 
a  man  in  extremity  to  remember  them,  efpecially  that  which  was 
made  25.  Edw.  3. — But  for  the  fecond  matter,  if  it  be  an  eftate 
^^d ;  if  it  fhall  inure  to  the  daughters,  as  2.  Edw.  3.  pi.  i.  or  be 
cxtinft  upon  the  death  of  Jeffery  without  ifTue,  who  was  the  firft  (•)  Dyer,  156, 
Pwhafor,  according  to  the  ojiinion  in  Grifwold*s  Cafe  (a)  ;  they  ^^»^*^ 
laid  they  were  of  divers  opinions:  but  for  the  priitcipal matter ^®' ^^^•"°* 
%  gave  judgment  for  the  plaintiff.  ^7u^:^^ 

Clearywalk  2.  Mod.  107. 
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Case  6.     *  Glca^walk  agavijl  ConftaWe* 

/  prefcription  T"  RESPASS,  for  taking  of  twenty-feren  pounds  of  white  wool 
WluSw  •'^^  ^^^  **^"^^  "*  ^^'  7^^^"'^  ^'^^'"^^  *"  Colchefter.  The  defendant: 
i>ct\vttn*iicn»,  P^^^^^,  that  the  town  oiColcheJlcr  is  an  ancient  borough,  and 
in  a  particular  Within  the  faid  borough  there  is,  and  time  out  of  mind,  &c* 
place,  mtift  aU  there  hath  been  a  cuftpm,  tliat  it  fhall  be  la^-^ful  to  any  burgcfs  of 
fcdge  the  intent  the  faid  borough  to  feizc  all  goods  bought  and  fold  within  thie 
^for  [orfd"*  faid  borough  to  any  alien  by  an  alien  to  the  ufc  of  the  queen  ; 
me,  toll,  cuf-  ^^  fuch  burgefs  that  finds  and  feizeth  them,  and  allcdgcth,  that  stt 
tonn,  ice.  the  time,  &c,  he  was  a  burgefs  there,  &c.  and  that  before  the  time 

Port.  352.  of  taking,  &c.  the  plaintiff  being  an  al'ten^  bought  the  faid  twenty - 
I.  Saund.  312.  ^ven  poun<jls  of  wool  of  J.  L.  another  alUn ;  and  the  plaintiff  beinpr 
Cowp.47.  tiaen  a  burgefs,  feized  the  faid  wool,  as  tilings  forfeited  to  the  ufc  of* 
the  queen,  and  to  his  own  ufe;  and  demands  judgment y?a<^/c,  bfc^ 
And  upon  tliis  a  demurrer  in  law.— Wh  iTE,yir  the plainujfy  laid  that 
the  plea  was  not  good  ;  for  the  prcfcription  was  not  well  aUedged, 
that  it  Ihould  be  lawful ;  and  doth  not  alledge  ^\xkinfa£fo  to  fcize; 
for  there  can  be  no  prefcription  or  ufe,  except  fometimes  it  is  put  in 
ure,  38.  Hen.  6.  pi.  16.  b.  34.  Hen,  6.  pi.  15.  4.  £sf  5.  PhiL  far 
Mar,  Dyer^  152.  HunfsCafe, — 2.  He  prcfcribeth  to  fcize  the 
goods,  &c.  but  alledgeth  not  to  what  ufe  or  purpofe  ;  as  for  for- 
feiture, toll,  or  cuftom,  or  fome  other  intent,  37.  Hen.  6.  //.  7. 
21.  Hen,  7.  pL  16.  8.  Rich.  2.  **  Crants''  105.  The  caufc  ought 
always  to  be  fhewn  of  the  feizure. — And  for  this  caufe  principally 
THE  Court  was  clearly  of  opinion  that  the  plea  was  ill;  and  if 
no  caufe  be  (hewn  in  four  days  to  the  contrary,  judgment  fhall  be 
entered  for  the  plaintiff. 

CAii  7.      Jo.  Thirkettle  againji  Reeve,  and  Edward  Tye  and  Mary 

his  Wife. 

Eafler  Term,  29.  Eliz. 

The  certainty  T\EBT  Upon  two  obligations,  eacK  of  them  of  20 1.  againft 
0f  a  declaration  ^^  Reeve,  executor  of  Rob.  ThlrkettUy  and  Edward  Tye  and 
fhall  notbeim-  Mary  his  wife,  executors  of  the  faid  Rob,  Thirkettle  \  and  declared 
peacbcd  by  a         ^^^  ^^^^  feveial  obligations,  made  14.  7w/y,  and  22.  Eliz.     The 

collateral allega-   .v      1  -n  1      ?      **  t    -/     -  '  ^  >    -   -n 

fion  in  the  plea,  defendant  Reeve  p.leaus,  "  ne  wiques  executor^  ne  unques  adminijier 

Ba   Abr  11  **  come  executor  \'*  and  upon  this  tliey  were  at  iffue.     The  other 

J. Ld! Raym.^  defendants,  Edwajd  Tye  and  A4ary  his  wife,  demand  oyer  of  the 

4208.  obligations,  and  of  the  conditions.     The  condition  of  one  was, 

tliat  *'  WHEREAS  Agnesy  the  mother  of  the  teftator,  had  devifed  to 

**  tlie  plaintiff  forty  pounds,  upon  condition  to  be  performed  by 

"  the  plaintiff,  if  the  faid  Robert  pay  it  to  hixp  after  the  perfor- 

"  mance  of  the  condition,  and  within  one  year  after  tlie  death  of 

**  Jgnesy  that  tlicn,  &c."    The  condition  of  the  other  obligation 

was,  **  If  he  pay  ten  pounds  after  the  performance  of  the  condi- 

**  tion,  and  within  ^w.o  years  after  the  death  of  Jgnes^  that  then, 

**  &c."     The  defendants  plead,    that  the  faid  Jgfiesy  13.  Julvy 

23.  Eliz.  made  her  will,  and  devifed  tlie  faid  forty  pounds  to  the 

plaintiff,  upon  condition  in- the  faid  will,  that  he  mall  releafc  to 

the  faid  R-  Thirkettle  all  aftions,  &c.   except  the  faid  fortypounds 

devifed  to  him  ;  and  they  alledge  infa^Oy  that  the  faid  R.  Thirkettle 

required  him  to  make  the  faid  relcafe,  and  that  he  refufed  to  make 

it,  &c.  and  alledges  tlic  death  of  the  faid  ^gnes^  j.  Jug.  27.  ECi^. 
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(Nota^  die  declaration  in  this  aftion  was  Aftch.  27.  faf  28.  Eliz.  Thiikittls 
fo  within  two  years  after  the  death  of  Jgnts J.  The  plaintifFfaid,  "  he       ^*^^^ 
*•  was  not  required  to  make  the  rckafe;"  and  upon  this  they  were  at    '^**^»**^ 
iflue ;  and  alfo  bemg  at  iflue,  "  \i  Reeve  were  executor  ?"  it  was  found 
that  Reeve  was  not  exequtor,  and  that  the  plaintiff  was  not  required  to 
make  a  releafe.  It  was  afterwards  allcdged  in  arreft  of  judgment,  that  the 
plaintiff  had  brought  his  aftion  upon  two  obligations,  whereas  one 
was  not  due  ;  for  it  was  brought  within  two  years  after  the  death 
of  ylgnesj  and  damages  being  given  for  both  entirely,  and  he  had 
no  caulc  to  recover  upon  one,  he  can  recover  no  part. — But  The 
Court  held,  that  this  is  but  the  allegation  of  the  defendant;  and 
it  appearetli  not  if  A^nes  then  died  or  not ;  and  the  defendant  hath 
not  refted  upon  it,  but  pleaded  another  plea,  viz.  "  a  requeft  to 
"  make  a  releafe,"  which  is  a  collateral  matter,  and  iffue  taken 
upon  It,  and  fo  had  relinquifhed  the  other  nlatter :  and  judgment  ^^  g- 
was  given  for  the  plaintiff. 

Not  A.    Thatf  afterwards  the  defendant  upon  this  brought  alnanaaicmt. 
writ  of  error  in  the  exchequer-chamber,  and  this  was  afligned  for  8**"**  twoai^ 
error :  and  another  error  was  affigned,  that  the  plaintiff  had  fued  norwwriiouA 
one  as  executor,  jointly  witli  the  true  executor,  who  was  not  one  of  rhcm  u  • 
executor  ;  and  fo'had  failed  in  his  fuit. — But  all  the  Juftices  held  not  executor, 
neither  of  them  to  be  errors.     For  to  the  naming  one  executor  Cowp,  S3*, 
who  was  not,  this  is  not  in  abatement  of  the  bill  or  writ,  but 
only  that  he  ihall  be  barred  againft  him  ;  and  it  will  be  a  great 
mifchief  when  divers  arc  made  executors,  and  one  rcfufeth,  if  the 
naming  of  him  Ihould  abate  the  writ.     And  to  the  other  matter, 
diey  held  it  no  error ;  for  it  was  only  a  matter  alledged  by  the  de- 
fendants, and  it  appearcth  not,  whether  it  be  true  or  falfe  ;  and  it 
is  waived  by  the  iflue.    And  thereupon  they  all  refolved  the  judg* 
ment  to  be  affirmed, 

Elizabeth  Mornington  againft  Try  and  others.  Cme  %, 

XTJECTIONE  FIRM^.     Upon  not  guilty  pleaded,  it  was  AfpecUiver, 
^  found,  that   tlic  abbot   of  Sf.  Peter  oi  Ghucejier,  15.  Hen.  8.  f;^nd^X^ 
being  feifed  of  the  barn  and  tithes  in  queftion,  let  them  by  deed  notes  of  tlw 
under  the  convent  feals  to  three  for  fixty  years  ;   afterwards  the  officer  of  the 
abbey  was  diffolved,    and  their  pofleflioiis,  et  inter  alia  the  barn  co«rt>  after  it  i^ 
and  tithes,  were  given  by  ftatute  to  the  bifhop  of  Gloc€jler\  and  J*^*^^  *°  ^^« 
afterwards,  i^.Eliz,  J^hn  fVakeman^  bifhop  of  Glocejiery  let  them  p^i^if^^Sed 
to  three  Cheynies  by  mdenture,  rendering  the  ancient   rent,  for  ^Jrt, 
three  lives ;  and  the  indenture  was  found  in  hac  verba  \  and  in  tlie  ^^  -  ^  ^g 
end  of  it  die  confirmation  of  the  dean  and  chapter  was  recited,  saiii/47!  53.^' 
which  was  of  a  leafc  made  by  Rich.  JVakeman :  out  the  jury  did  Cro.  Car.  338. 
not  infa^o  find  that  the  dean  and  chapter  did  confirm  it ;  nor  ^'^^'  33- 
found  their  depd  in  hac  verba^.  as  they  (hould  have  done,  but  only  ^^^'  *^3- 
recited  it  as  a  thing  annexed  to  the  indenture ;  and  found  exprefly  carth"co6. 
the  leafe  made  to  die  hulband  of  the  plaintiff  by  the  now  bifhop.  i.  Burr.  38*3, 
?— Tanfield  prayed  judgment  for  the  plaintiff;  for  the  Icafe  by  Cowp.  841, 
John  fVakemarf  was  merely  void,  for  there  were  twelve  years  to  ^°"S^' 376* 
come  of  the  ancient  leafe,  fo  it  mufi  pafs  by  grant  of  reverfion  ;  j?  Temfiicp 
and  no  attornment  is  found ;  and  the  jury  do  not  find  a  confirma-  141. 
tion  by  the  dean  and  chapter;  and  the  confirmation  reciteth  a  Jeafe  Co.  Lit.  3.  a. 
Uy  Riiert  fVakeman^   when   it  ws^s  by  John  fVakman ;  and  thcfe  Co.  n.  ai.*.^ 

laft 
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MotwTKCTON  laft  faults  were  held  to  be  incurable. — Co  K  e  moved,  that  the  vcrdift 
•f^wyJ  fhould  be  amended  ;  for  the  note  given  to  the  clerk  of  the  aflifes 
•THSKsf  ^^^  **^  ^^^y  J'^t^'^dcd  to  find  the  confirmation  exprcfly,  and  of 
a  leafc  made  by  J,  PF.  And  for  the  other  point,  tithes  pafs  with- 
out attornment. — But  TheCovrt  held  clearly,  that  after  vcrdift 
returned  in  court,  this  cannot  be  amended  by  any  fuch  fuggef- 
tion ;  for  then  all  vcrdifts  may  be  prayed  -to  be  amended.    But  if 

-f oft.  J50*  ^^y  mifprifion  was,  fuggeftion  ought  to  be  made  of  it  before  the  ver- 
did  returned;  but  now  it  was  too  late:  wherefore  judgment 
was  given  for  the  plaintifi^ 

Ca*«  ^  Richard  Jackfon  agalnji  Robert  Mordant. 

Michailmas  T$rm,  29.  ^  30.  Eiisn.     Roll 

A  Ardararion  A  CTION  UPON  THE  CASE.  The  plaintiff  declarcth,  that 
that  hufband  -Tl.  ^hercas  Thomas  Style  smd  Margaret  his  wife  were  feifed  to  them, 
^cfTto^thCTn  ^"^  *^  ^^^^^  ^^  Thomas^  of  five  acres  of  meadow  lying  near  a 
and thc'hciraof  "ver  called  Pf^e/lhury  rivef ;  and  being  fo  feifed,  by  indenture  let 
thchu(band,and  them  to  tlie  plaintiff  for  onc-and-twcntv  years,  by  force  whereof 
let  t6ihc  plain  he  was  poflcfftd ;  the  defendant  fuch  a  day,  &c.  erefted  a  water* 
Sht'  'df  ^^V^^  "^ill  AP^^  '^  ^^^  ^he  faid  river ;  by  rcafon  whereof  9bJIupavit  the 
ftnSttThis "  water  running  in  the  faid  river  with  his  mill ;  fo.  tliat  th»  water 
waicr-courfe,  ii  from  time  to  time  yearly,  after  the  erefting  of  the  faid  mill, 
good  i  for  the  overflowed  the  banks  of  the  river  in  the  faid  five  acres  of  meadow^ 
commencement  ^nd  them  inundavit ;  by  wTiich  they  became  barren  tt  fcirpofa^  to 
eftate  briMin.  '^^^  damage  one  hundred  pounds.  And  upon  thb  dedaration  it 
aoccmcnt  only,'  was  demurred  in  law,  ancl  argved  this  terra, 
need  not  be  The  firft  exception  was,  Becaufe  he  counts  that  the  barvn  and 

flicwn.  feme  were  feifed  to  them,  and  the  heirs  of  tlie  baron^  and  Iheweth 

Port.  13a.  154  ^Qj  Yio\ii  the  eftate  began ;  for  it  was  faid,  it  being  a  fpecial  eftatc^ 
'  **  and  but  a  particular  efiate  in  the  feme^  the  commencement  of  it 

Hutt.  101.        ought  to  have  been  ihewn. — But  the  Justices   held   it  well 
Cro.^ac  5a.     c,^ougi,^  being  an  a£tion  on  the  cafe  by  their  leffec  {a)  ;  fo  that  it 
c.Com^DigViQv  *^  ^^^  ^  conveyance  to  the  aftion,  and  the  inheritance  is  in  the  harM. 
la)  Dougi.  330.      Second  exception.  Becaufe  he  declares  of  a  leafe  by  hufband  and 
Cowp.  aox.      wife  by  indenture,  and  fheweth  not  that  a  rent  wa$  referved;  and 
then  it  cannot  be  the  leafe  of  the/r«rr. — But  the  Court  held  it 
clparly  to  be  good  ;  for  it  is  the  leafe  of  the  feme  till  (he  difagree  ; 
and  the  inheritance  being  in  the  baron^  it  ihall  be  good  againfthim 
and  his  heirs. 

Third  exception,  that  the  life  of  the  baron  was  not  averred.  Sed 
non  allocatur  Sox  atitxtTSon  aforefaid. — And  the  fame  term  jud^ent 
was  given  for  the  plaintiff;  and  I  was  of  counfei  with  the  plaintiff. 

Ca«»  10.  Thomas  Broome  againft  Robert  Mordant. 

Trinity  Term,  ^O.Eliz,     Roll  %i^. 

Aieaftforyears  A  CTION  UPON  THE  CASE.  The  plaintiff  declares,  that 
by  hu/band  and  -^  ^  Thomas  Style  and  Margaret  his  wife  were  feifed  of  a  water- 
^•?»^V*'d-  "^'^^  called  JVeJlbury-milU  viz.  the  faid  Thomas  in  his  demefne  as 
^  during  !he  ^f  fcc,  and  the  f;iid  Margaret  ut  de  Ub^(K  tencmentoi  and  being  fo 

feifed 
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feifcd,  they  and  all  thofc  whofc  cftate  they  had  in  the  faid  mill,      B«oom« 

have  had,  time  out  of  mind,  &c.  a  water-courfc  running  in  the       '^"""^ 

fiver  of  Weftbury,  to  a  miU  called  InneUey-m'tU,  in  the  county  of  AT.    Moe.aht. 

to  the  faid  fVejIbury-miily  and  from  thence  fufrr  et  tram  an  acre  of 

land  of  the  defendant  to  a  mill  called  Afixbury-miU^    in  the 

county  of  Oxotty  and  this  without  any  crefting  of  anv  mill ;  and 

had,  time  out  of  mind,  &c.  the  multure  of  divers  inhabitants  there 

of  their  corn,  &c.  and  they  being  fo  fcifcd,  let  the  faid  mill  to  the 

plaintiff,  &c.  by  indenture,  by  which  he  was  polTelTed,  until  the 

defendant  erefted  a  new  mill  upon  the  faid  acre  of  land,  per  quod 

thftupavit  aquam  pradi^^  itaquhd  molendinum  tradiH^  fuffocatumfuiu 

fo  that  the  plaintiff  loft  die  profit  of  his  mill  from  the  firft  day  of 

Julyy   tic.  until,  &c.  to  his  damage,  &c<     And  hereupon  it  was 

demurred  in  law,  and  the  fame  exceptions  taken  as  in  the  cafe  before,  Ld.  Raj^.ija. 

Und  ruled  as  before. 

And  another  exception  was  taken,  for  it  is  faid  the  baron  was 
fcifcd  in  fee,  and  t\\t  feme  in  her  demefne  as  freehold,  but  faith  not  of 
what  ef^ate,  for  her  life,  or  for  another's  life.* — 2.  Exception,  bc- 
caufe  the  prefcriptioil  is  alledged  in  the  baron  SLnd/eme,  and  the 
feme  had  only  an  eftatc  for  life,  and  fo  cannot  prefcribc. — Sed  non 
alkcantur.  For  to  the  firft,  the  plaintiffs  needed  not  fhew  what 
cftate  ithcy  had,  it  being  by  way  of  conveyance.  And  to  the  fe- 
cond,  when  the  feme  is  jointly  leifed  with  her  baron  who  had  the 
fee,  the  prcfciiption  may  be  alledged  in  both.   Etjtc  adjudicature 


Ann  Boocher  againjl  Ancsl  Samford-  ^^^^^  ^^^ 

Hilary  Term,  ^o,  Eliz,     R9II  iHH. 

P  JECTIONE  FIRMiE.     Upon  a  fpecial  verdift,  the  cafe  was  Dcvifcofthcte- 
^  tliis:  fViUiam  Samford  was  lord  of  the  manor   of  Stonc-houfcy  nement  with  iu 
within  which  manor  there  is  a  place  known  by  the  nzme  of  Eb/ey^  mpt^urtgnanat  in 
in  which  is  a  houfc  and  fix  acres   of  land,  to  which  tenement  ^^'f^^-<*^*^* 
divers  other  lands  tliroughout  the  whole  manor  were  pertaining,  pa^' janj  ^'^^. 
and  had  been  ufed  with  it  by  the  fpace  of  fixty  years,  and  had  al-  |^^^»,  aJtrT^rh' 
ways  pafled  by  one  grant,  and  under  one  rent  (which  was  now  in  itUcoutof  E, 
the  hands  of  one  H.B,  copyholder  of  it);  and  the  faid  ff\  S,  being  ^^  j^^^ 
fo  fcifed,  dcvifed  that  his  brother  Tho.  Samford^  after  the  death  of ,]  Roll.  Abr. 
the  faid  H.B,  fhould  have  tlie  tenement  with   the  appurtenances  613. 
in  which  H.  B.  dwclleth  in  Ebky^  for  fixty  years,  rendering  4I.  Jo"».  379* 
per  annum  (the  ancient  rent  being  4.5s.)  ;  but  the  houfe  and  tlie  fix  ^''^'  ?^';  '3<»* 
acres  were  worth  5I. ;  and.  If  upon  all  this  matter  the  other  lands  ^\\^]'\.^ 
which  were  ufed  with  the  houfe,  and  are  out  of  EbUy,^zi%  or  not?  i.  Salk.'ias. 
was  the  qucftion. — Coke  argued  that  all  paflTed,  for  they  were  al-  Hob.  171, 
ways  pafled  by  one  grant,  and  under  one  rent ;  and  they  Ae  here  ^y^»37^-  b- 
granted  per  nom^n  tenement'.     And  it  is  to  be  firft  confidered  how  ^^  •  ^ 
thcfe  words  (v^rhercin  he  dwelleth  in  Ehley)  fliall  refer  to  the  dwell-  sav.  114* 
ing,  or  to  the  tenement.     And  as  to  that,  he  faid  the  words  fhall  3/-om.Dig.443. 
be  referred  ut  verba  nccipiantur  apte  et  in  propria  f'^nfu^  tjien  (dwell-  Pl-wd.no. 
eth)  fhall  not  be  referred  to  land,  but  to  the  tenement,  for  a  man  J^^^^  onDcv. 
cannot  dwell  in  land  ;  and  relation  fhall  alvrays  be  ut  fentent'ia  noh  covrp.  94. 363. 
impediatur,  and  not  to  the  laft  antecedent  ;  and  here  he  devifeth  8g3. 
the  tenement  with  the  apr»urt'jnanccs,  which  is  all  things  belonging  D00gi.761.-63. 
to  it ;  and  tbe  lands  out  of  EbUy  were  bclonglnj  to  it.      ^j^ijBro.ch.  C«f. 
it  was   adjudged    in   one   Eatress   Cu/iy  where  one  bcinc^  ^^^^  Moor,  uo^ 
fent  for  a  icrivcnor,  and  gave  him  inurudions,  that  he  devifed  crc.  Cir.  <». 
Vou  L  1  his 
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BoocHtt  his  houfe  and  the  land  belonging  to  it ;  tbc  fcrivenor  draws  a  de- 
«f«i»/?  yife  Qf  j-j^g  houfe,  cum  pertinentlis  ;  and  it  was  adjudged  that  the 
AMroK».  j^^j  pafled  :  alfo  the  rent  is  increafed,  and  therefore  his  intcntwas 
to  give  all  the  land,  and  it  was  to  his  brother  for  his  advancement. 
— Atkinson  contra.  He  agreed  that  by  a  dcvjfe  of  the  tenements 
all  pafled  ;  but  when  he  faith,  in  which  H.  B.  dwelleth  in  Ebley^ 
this  Ihewcthhis  intent  that  nothing  (hall  pafs  but  what  is  inEbley. 
A  man  granteth  his  manor  in  D.  nothing  pafleth  but  what  is  in 
jD.  And  it  was  adjudged  in  the  exchequer,  where  the  king  grant- 
ed the  commandry  of  Slevldge  in  the  county  of  Radnor^  that  if  no 
part  of  it  be  in  Radnor ^  yet  \%  (hall  pals ;  but  if  part  be  in  the 
county  of  Radnor y  and  part  in  another  county,  nothing  Ihall  pafs 
but  what  is  in  Radnor. — But  it  was  adjudged  for  the  plaintiff,  that 
the  lands  out  of  Ehley  ihall  pafs;  but  that  die  plaintiff  fhall  recover 
but  two  parts,  the  devife  being  void  for  the  third  part,  the  land 
being  held  in  capite. 

Case  xi.  CrofTman  againjl  Reade. 

If  an  executrix  T\EBT.  The  cafe  upon  fpecial  verdift  was,  A  woman  executrix 
marry  the  debt-  -"-^  marricth  With  a  debtor  of  the  teflator ;  tlie  hufband  dicth ; 
orof  her  ttf.  ^j^j  j^j^^  ^^  brought  againft  tlie  woman,  who  pleaded  riens  inter 
oXVufpcnded'  w««w,  and  all  this  was  found ;  and,  If  this  was  affets  ?  was  the 
during  the  co-  queftion. — ^And  it  was  adjudged  that  this  was  not  aflets  in  her 
verturc;  and  hands ;  for,  by  thc  intermarriage,  the  debt  which  the  executrix 
upon  thc  death  had  in  outer  drohy  /W2iS  not  extin^  hut  fu/pended ;  and  thc  aftion  was 
cfherhuTband  ygyjy^  againil  the  executors  of  thc  bar  on  ;  and  compared  it  to 
Ills  executors  are  r>'95>/«'*>^  •/>»•«  * 

liablt.  Darcie  s  Caje  in  the  Commentaries ^  jolio  104. 

Co.  S.  136.  a.  Moor,  236.  i.  Leon.  130.  i.  Roll.  Abr.  934.  t.  Sid.  79.  Cro.  Car.  373.  Co. 
Lit.  264.  b.     I.  Salk.  306.    Cowp.  375. 

Ca„  ,3,  Richmond  agahijl  Webb. 

Judgment  re-  A  CTION  UPON  THE  CASE.  And  counts  that  he  was  feifed 
▼erfcd  for  thc  '^^  of  ameffuage  and  certain  lands  in  Blankeworth^  to  which  land, 
mirawarding  time  out  of  mind,  &c.  he  had  common  appendant  in  400  acres  of 
'''^l^'^'^'t^^^^^^  that  thc  defendant  had  inclofed  it,  and 

960.*  '*  '  '^'*  fo  difturbed  him  of  his  common.     The  defendant  pleads  that  he 
had  fetup  a  Vaccary  upon  a  parcel  of  it  neceflary,  &c.  absque 
Cro^  Jac.  8^     ^^^  ^^^  ^^  plaintiff  had  common.     Upon  this  inue  was  joined, 
"  '  ^^*  and  tried  for  the  plaintiff. — ^Tanfield  moved  in  arreft  of  judg- 

ment, that  the  venire  facias  and  trial  was  de  Lydcotts  Millifen  only, 
whereas  it  ought  to  be  alfo  of  Elankcvcortb^  where  the  land  was, 
49.  Edw.  ^,pl.  20.  30.  ^ff'  42.  10.  Edw,  4.  <)/.  10.  and  this  mif-trial 
is  out  of  all  the  ftatutes  oijeofailes, — And  for  tliis  caufc  it  was  ad- 
judged that  the  plaintiff  nihil  capiat  per  billam  ;  and  he  could  not 
have  a  venire  facias  de  novo^  for  he  had  a  verdift  given,  which  was 
certified  {a), 
(«)See  2i.jic.  X.  c,  13.    16.  &  17.  Car.  2.  c.  8.    4.  &  15.  Ann.c.  r6.  and  24. Geo. 2. c.  iS.  PoA.  :6o. 


CAtr  14. 


Martin  againjl  Alice  Whipper. 


If  apeifoncan-  T^EBT  againft  the  defendant  as  executrix  of  ^.  S.  Vpon  plcni 
eel  a  bond  in  -"-^  admimJJravit  pleaded,  it  was  found  by  verdid,  tliat  tlie  tefta- 
whkh  thc  in-  ^qj.  ^t  the  time  of  his  death  had  goods  to  the  value  of  one  hun- 
bou^iS  to^an-  ^^^^  pounds,<ind  was  bound  to  another  by  obligation  in  one  hun- 
other,  and  gives  hii  own  bond  for  the  fame  fum,  tiiis  i&  in  the  nature  of  a  paymcnr,  and  imy  make  him 
cxcufor  dij«n  t'srt. 
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dred  pounds,  and  that  the  defendant  had  taken  in  this  obligation,      Maitin 
and  made  another  in  her  own  name  with  furcties  to  the  oWigor.       *^«"!^ 
— ^And  upon  the  motion  of  He  ALE,  the  Court  held  this  was  an  a,d-     co.^^i'*' 
miniftration,  and  it  is  in  the  nature  of  a  payment,  and  fo  much  of  Dycr/105!  166. 
the  tcftator's  debt  is  by  this  difcliarged  ;  and  fo  it  was  faid  to  be  Bcndi.  yj. 
adjiidged   in  fVood's  Cafe. — Not  a.    It  was  ruled  accordingly, '•  ^^- *4* 
Eafter  Term,  30.  Eliz.  which  was  entered,  AfTich.  28.  W  29.  Elix.  ''/"*!:."•, 
K9t,  2025.  inter  bfampe  et  Hutchtns.  2^  Term  Rep. 

97.  587.  597. 
Pigott  agahft  Ruffel.  Cas.  15. 

Hilary  Term,  30,  EIi%.     Roll  1^4. 

pIGOTT  fucd  two  writs  of  error ;  one  to  reverfe  a  fine  ;  tlie  ^  ,  ^^^^^^  ^^ 

*    other  to  reverfe  a  common  recovery,  by  reafon  of  his  nonage,  life  and  an  in- 

— Tanfield  moved  that  the  writ  to  reverfe  the  fine  was  not  well  font  in  remain-    • 

brought.     The  cafe  was,  EngUJh  was  tenant  for  life  in  right  of  his  ^'^*^*"  *?* 

wife,  the  remainder  to  the  plaintiff  in  fee*  and  thev  joined  in  a  iJlt'kJ-VJ  . 
«-»»*»»f/-t  11*1  ...        ,  ■> .  ^         ,,  niay  bring  a 

tine  X.oRujjel\  10  they  all  ought  to  join  in  the  writ,  and  there  writ  of  cnw 

ought  to  be  fummoTis  and  fevcrance,  and  he  cannot  bring  it  alone,  a'onc 

— Coke  and  Atkinson  contra.  This  writ  is  well  brought  by  the  ^^^^  "9- 

plaintiff  aloi^e,  for  it  is  brought  for  an  error  infalt^  viz.  his  non-  i.  Co.  76-  b. 

age,  and  of  his  nonage  the  other  can  take  no  advantage ;  fo  the  »•  ^^^-  317- 

caufe  of  the  aftion  being  feveral  and  not  joint,  they  cannot  join  ' •  ^5""^*^* .*^*' 

In  the  aftion,  34.  Hen.  6.  in  the  cafe  of  attaint,  7.  Hen.  4.  ^7.44.  ^5".    °^  *"*** 

and   they  relied  upon  the  cafe  20.  jijf.  14. — The  Court   held  3.  Burr.  i^oj. 

the  writ  was  well  brought,  becauic  it  is  no  error  in  the  record,  1  .Ter.  Rep.  86. 

but  an  error  in  fait\  and  if  two  infants  bring  a  writ  of  error,  («)itwasmov- 

thev  muft  aflign  the  errors  fcverally;  and   therefore  if  one   be  ^**  *K**">*"'' ^^ 

within  age.  he  muft  bring  the  writ  alone  («).  •  Jl^rrnh^ 

only.  PoA.  ia4« 

Reynold  againfi  Kingman  and  Brown.  Casx  16. 

Hilary  Term,  30.  Elix.     Roll  343. 

pJECTIONE  FIRMiE*     The  cafe  was,  H.  Creeke,  who  was  what  ^Ifcent 
"'--'  feifed  of  certain  lands  held  by  knight's  fervice,  let  the  fame  Aail  tell  an  en- 
to  y.  Creekcj    HABENDUM  to  him  and    one  Jo.  Downeman^  ^*^^  Ante  6 
their  lives,  rendering  rent;  and  afterwards  devifed  the  land  to  p"^*  ^ai.  615. 
Mce  his  wife  for  life,  the  remainder  over  in  fee,  which  was  void  641. 
for  a  third  part,  and  died.     J.  Crecke  the  Icffee  died.     Jo.  Downe^ 
man  pretending  to  be  in  as  leflee,  continueth  in  pofleffion,  and 
pays  the  rent  to  Mce.     Afterwards  one  Edzvard  Creeke,  fon  and 
heir  of  the  devifor,  maketh  a  letter  of  attorney  to  J.  S.  to  enter 
into  all  the  land,  and  to  enfeoff  the   faid   Jo.   Downeman,  who 
maketh  a  feoffment  accordingly.    7-  Downcman  dieth  feifed.    The 
queftion  was,    If  this   difcent  takes  away  the   entry   of  JUce? 
— Harris  argued  that  it  did  not,  for  when  he  enters  and  pays  the 
rent  to  the  devifce,  he  doth  it  as  tenant  at  will,  for  he  had  colour 
to  enter.     And  it  was  adjudged  in  this  court,  in  a  cafe  between 
Goos  and  others^  that  where  J.  S.  giveth  an  authority  to  J.  D.  to 
make  leafes  of  certain  land,  to  certain  perfons,  in  the  name  of  3»^*c«^°*"'4o'» 
J.  S.  and  J.  D.  maketh  leafes  in  his  own  name,  which  was' void ; 
yet  although  the  leflees  enter  and  die  feifed,  this  taketh  not  away 
the  entry  of  J.  S.  for  they  enter  by  colour  of  title,  and  in  the 
mean  tjmc  arc  as  tenants  at  will ;  and  when  the  attorney  of  Ed- 

I  2  .       *         ward 
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RETi»ot»    ward  Creehe  enters  to  make  a  feoffment,  the  other  was  in  pofleflion 

aiMmfi       for  his  Icffor,  38.  Hen.  6.  and  then  cannot  take  livery  from  him 

KiircMAK    ^^^^  ^^j  ^^  pofleffion.— But  Wray,  C.  J.  faid  he  could  not  be 

Bkoww.      tenant  at  will ;  for  he  had  no  colour  to  enter,  his  name  in  the 

habendum  hein^  void ;  but  if  he  were  tenant  at  will,  by  his  taking 

Foft  313.        a  feoffment  of  a  ftranger  his  will  is  determined ;  and  10  his  entry 

cannot  reduce  the  pofleffion  toJUce,    ^uaeunque  via^  this  is  a  dci- 

cent?,  and  tolls  the  entry :  and  it  vraS'  adjudged  accordingly. 

CAst  x;.  Knight  again fi  Bourne. 

Judgment  io  A  CTION  upon  trover  of  a  horfe.  The  judgment  was,  "  quid 
cZ!\Z^^!  "  r#ri//>«-f/  eauum  vel  damna^'  whereas  it  fhould  be  "  damna' 

LdLRay!  191.'  ^^J '*  ^^^  ^e  judgment  was revcrfed, 
i.Ter.Rep.783. 

ca.e  ,«.  Beveridge  againft  Cony. 

Eafter  Term,  30.  Eli%,      Roll  285.  or  483. 

pifa  of  payment  TERROR  of  a  judgment  in  the  common  pleas.    The  matter  was, 
^*wr«//yiodebt-*-'  i  leafe  was  made  2X  Northampton^  of  land  in  Cambridgejhire -^ 
iclfcmadcat  one  ^'^^  ^^^^  ^^  obliged  to  perform  the  covenants  contained  in  tlic 
p!a«  of  land     indenture  of   leaie ;    debt  brought   upon  the   obligation,    and 
lying  in  another  thc  breach  affigncd  in  not  paying  the  rent:    the  defendant  rc- 
h  good,  after  a  joined  that  he  had  paid  it.     Upon  this  they  were  at  iflue;  and 
^^w^*'^     found  for  thc  plaintiff  by  an  enqueft  of  the  county  of  Northamp- 
made.  ^  ^**      '^''»  where  the  leafe  was  made.  — It  was  faid  in  arrell  of  judgment 
Poll.  259.         that  it  was  no  good  iffue,  bccaufe  no  phce  is  alledged  of  payment, 
and  the  iffue  was  mif-tricd  by  a  vlfne  of  the  county  of  Northamp- 
Ld.Ravni^iii.  ^^"'  whcrcas  it  ought  to  be  of  the  county  o(  Cambridge  where  the 
Doiigi.  683.    '  land  was,  fol-  by  intendment  the  payment  was  there.    And  fo  was 
thc  opinion  of  Anderson.     But  Wyndham,  Periam,  and 
Rhodes  cot^ra.     For  altliough  the  bar  was  ill,  becaufe  no  place 
of  payment  was  alledged,  yet  by  the  verdift  it  is  made  good,  for 
a  payment  in  one  place  is  payment  in  all  places  ;  and  it  was  ad- 
judged there  for  the  plaintiff. — ^Upon  tlic,  writ  of  error  brought, 
thelc  two  matters  were  affigned  for  error.     Hde  45.  Edw.  3.  pL  5. 
But  afterwards  the  judgincnt  was  affirmed. 

Ca«  19.  'LancaB.cr  againjl  Lowther,  . 

Trlniiy  Term,  30.  £//k.  Roll  346* 
An  outlawry  re  Tj^RROR  to  revcrfc  a  judgment  in  outlawry. — 1.  Error  affigncd, 
rcrfed  for  the     XLi  ^y^^  ^Y\t  Original  was  againft  Brian  Lancajler,  de  Hutton  fValmfley 
k««"^**^  *  .    in  the  county  oiVork,  The  proclamations  were  againft  Brian  Lan- 
AnKro,  ^°,ft^t  ^^  Hutton^  leaving  out  Walmjley  — 2.  There  arc  in  thc  procla- 

mations two  letters  of  f ,  and  in  thc  original  but  one,  viz.  Huton : 
and  tlic  juctgmcnt  was  reverfed. 

Ca„  jo.  Auften  and  Steene  againfi  Courtney. 

The  word  «i«#.  TERROR  to  reverfc  a  fine  levied  in  Exeter ^  upon  a  plaint  in 
«  wr«/"ii  too  -^  nature  of  a  writ  of  covenant. — i.  Error  afligned.  That  the 
vncertain  for  a  p]aint  was  quid  teneat  convrntionem  de  duobus  tenementis  in  Exeter  (and 
^"**  abutted  them  on  every  fide),  which  is  incei  tain,  for  "  tenement*'  con- 

IX.  Co.  5^.3.  tains  divers  tilings,  as  rent,  land,  meadow,  &c.  as  an  ejcfl'ione 
I.  Le«i.  188.  jifYna  of  a  tenement,  and  an  indiftment  that  one  entered  in  tene^ 

Owen,  9  J.         "^ 

I.  aiU.  34c.    Mad.  Exch.  T45.    March.  96.    >.  Roll.  Abn  80.     1.  Term  R:p.  jx, 

mentum 
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maitum  with  force,  arc  not  good;  and  this  error  was  affignedinthc      ^^*^J^^ 
plaint;  for  the  fine  relates  to  the  covenant,  and  is  levicl  Jd  tent-      St«ke 
mntis  fradUi. — 2.  Error.  The  fine  levied  in  Exeter  is  void,  for       ngMJi 
they  cannot  prefcribe  to' levy  fines,  for  then  the  queen  ftiould  lofe    Covbtnkt. 
her  fine  proiicentia  concordand'iy  50.  Jtff\  9.     44.  Edw.  3.  pL  19.  &  ^.Uz  corpo. 
in  22.  Eliz.  it  was  ruled  in  ?iChvfter  cafe,  that  a  fine  levied  there  was  ration  can  pre- 
void.— The  judgment  was  reverfed  ;  but  the  Justices  deliver-  fi^J^*^/®*^^. 
cd  no  opinion  whether  a  fine  levied  in  Exeter  was  good  or  not.       p^^^  .,^ 

Edwards  again/i  Ebfworth.  Cas«  tu 

INFORMATION.  Upon  the  ftatute  35.  Hen.  8.  c.  17.  for  not  informaiion 
^  fencing  of  coppices— i.  Exception.  Bccaufe  it  is  not  alledged  ^^^-^  *"*' 
that  the  defendant  had  lawful  intereft  in  them,  as  the  words  of  the 
ftatute  are. — 2.  Becaufe  it  is  Ihewn  that  certain  coppices  were  cut, 
but  fhews  not  what  coppices  they  were. — 3.  Becaufe  it  is  recited 
that  hefhall  forfeit  for  every  rood  3  s.  4d.  whereas  it  Ihould  be  for 
every  rff^/ of  land. — But  it  was  faid  tlie  parliament  roll  is  rW  of  land, 
and  fo  was  the  laft  imprdfions ;  but  for  the  two  firft  exceptions 
the  party  was  difcharged. 


Pike  againft  Cottington.  Qk%xu 

In  the  Exchequer  Chamber. 

pRROR  of  a  judgment  in  the  queen's  bench,  in  debt  upon  an  Viliic, 

obligation.  The  error  affigned  was,  The  defendant  in  the  writ 
of  error  brought  debt  upon  an  obligation  of  icx)l.    The   con- 
dition was,  that  if  he  pay  50 1.  at  his  houfe  at  Lockmgton^  in  the 
parilh  of  Kilmerjion^  that  then,  &c.     The  defendant  pleaded  pay- 
ment, and  the  ventre  facias  iflued  of  the  vifte  of  Locimgto,n, — And 
this  was  affigned  for  error  ;  for  it  ought  to  be  de  vifneto  de  Kilmer^ 
fion ;  for  Locklngton  fliall  not  be  intended  to  be  a  village,  but  a 
place  known  in  Kilmerjlon.  6.  Hen.  7.  ^A  3.     li.  Hen.  7.  pL  22.  Ante,  io«, 
— But  all  the  Justices  held  it  no  error,  for  Locklngton  (hall  be  Co,  11.  >5.  K 
intended  to  be  a  village  in  the  parifli  of  Kilmcrjlan^  for  divers  vil- 
lages may  be  in  one  parilh  ;  but  if  it  had  been  at  his  houfe  in 
Locklngton  IN  Kilmerjiony  then  Locklngton  (hall  not  be  intended  a 
village,  but  a  place  known  in  Kilmerfion.:   and  the  judgment  was ' 
affirmed. 

Kingdon  againfi  Bame.  ^^^^  ^ 

pRROR  of  a  judgment  in  the  queen's  bench,  in  trefpafs  for  Letten  pateotf 
/  taking  of  certain  corn.   The  defendant  juttifieth  the  taking  as  «««  bcpteadc4 
his  proper  ^oods  ;  and  pleads  a  fpccial  juftification.     The  plain-  «n<>«^«**^ 
tiff  makes  title  to  them  by  fcifurc,  for  that  king  Philip  and  queen  ^'""'^  ^*^*" 
Afary,  by  their  letters  patents  enrolled  in  chancery,  dederunt  et  concef-      ^^^' 
fount  villit  de  Launcejlon  liberty  of  a  market,  &c.  and   Ihews  a  10. Co. 94.  b. 
fpecial  caufe  of  fcifurc,  as  an  officer  there ;  upon  which  it  was  de-  »•  ^'•^  ^'^P- 
murred  in  law,  and  judgment  for  the  plaintiff.— And  the  error  '^* 
affigned  was,  that  he  pleaded    that    the    king    and    queen    by 
letters  patents,  grant,  &c.  but  faith  norfub  magnoJ!gilloconfeeias. 
AihI  this  was  clearly  held  an  error ;  for  if  tlie  grant  was  not  under 

I  3  the 
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KrxGocif     the  great  feal>  it  is  not  good  ,  and  though  he  faith  enrolled  in 
agaiwfi       chancery,  it  is  not  good,  for  any  patent  may  be  enrolled  there ; 
^*'**'      and  therefore  the  judgment  was  reverfed. 


Caix  3. 

An  sdion  for 
a  nuTitnce 
does  not  iic  for 
topping  an- 
other's lights, 
though  they 
have  ccntinued 
for  forty 
years. 
Poft.  269. 


Bury   agatvJiVo^. 


/^ASEforftoppingofhisIight.— Itwas  agreed  by  allTHE  Justices, 
^-^  that  if  two  men  be  owners  of  two  parcels  of  land  adjoining, 
and  one  of  them  doth  build  a  houfe  upon  his  land,  and  makes 
windows  and  lights  looking  into  the  other's  lands,  and  this  houfe 
and  the  lights  have  continued  by  the  fpace  of  tliirty  or  forty 
years,  yet  die  other  may  upon  his  own  land  and  foil  lawfully 
creft  an  houfe  or  other  thing  againft  the  faid  lights  and  windows, 
and  the  other  can  have  no  adtion  ;  for  it  was  his  folly  .to  build  his 
houfe  fo  near  to  the  other's  land :  and  it  was  adjudged  accordingly, 
I^R^^b!  Vc\  Not  A.  Cujus  efifolum,  ejus  ejifummitas  uftiue  ad  cesium.  Temp.  Ed.  I , 
9.  Co.  58.  b.  I.  Lev.  lh^*  122.  !•  Sid.  z67«  i*  Vent.  237.  Cro.  Jac.  159.  2.  Vern.  646.  Ld.  Raym.  392. 
Salk.  457.     3,  Bl.  Com.  217. 

Cask  4.  Bilford  againft  Fox  and  his  Wife. 

In  debt  on  T^EBT  Upon  an  obligation  againft  the  defendant  and  his  wife, 
bond  againft  a  -^-^  executrix  of  her  former  hulhand.  The  baron  appeared  upon 
hufband  and  a  ^j^^  exigent,  and  would  have  put  in  2i  fuperfedeas  for  hirafelf  alo^ie, 
the  huftand'^on  without  any  appearance  ox  fuperfedeas  for  his  wife  ;  and  fo  at  the 
the  exigent  (hall  firft  THE  JUSTICES  thought  he  might,  as  iS.  Edw.4..t£f  14..  Hen.6. 
put  in  an  ap-  are.  But  Jntropos^  tlie  attorney,  faid  it  was  a  praftice  to  defeat  the 
P«irance,attor.  plaintiff  of  his  debt,  and  fhcwcd  a  precedent  of  18.  EHz.  that  in 
ncy,and/K/<r-  ^^^  jj^^^  aftion  brought  af^ainft  Somers  and  his  wife,  Somers  would 
mndbiiwfe.  ^^^^  P^^  '^  ^  fupcrjedeas  tor  hiraielf  only  ;  but  he  was  not  fuffcr- 
ed,  but  fliall  be  compelled  to  put  in  an  appearance,  attorney,  and 
'si^^g-'^*'^'  f<p^rfedms  for  his  wife  alfo.  And  fo  all  the  Justices  did  now 
J.  LconfisS.  ^^^J<J »  otherwife  an  exigent  de  novo  fhall  iffue  out  againft  him. 
Hob.  179.    Cro.  Car.  58,     Stra.  1272. 


Case  5. 


On  a  promlfe  to 
pay  fo  much  a 
year  for  a  cer- 
tain number  of 
y^ars,  in  confi- 
deracion  of  oc- 
cupying  lands, 
fevcraJ  anions 
Jic  upcn  every 
I  on  payment. 

Cro.  Jac.  598. 
Cro.  Car.  241, 
Moor,  13. 
J.  Ro.  Ab.  29. 
2.  Saund.  337. 
2.  Leon.  107. 
Co.  Lit-  292.  b. 
Po<K  776.  807. 
Andrews,  370. 


Hunt  againjl  Sone. 

Hilary  Term y  30.  £//«.   J^qU  ij^z. 

A  K  ASSUMPSIT.  And  declared,  that  in  confideration  he 
'^  promifed  the  defendant  that  he  ftiould  have  and  occupy  fuch 
knds,  fioin  fuch  a  day,  for  five  years,  the  defendant  promifed  to 
pay  hi«u  20 1.  for  every  year,  at  two  feafts,  &c.  and  avers  that  the 
defendant  had  occupied  the  land  for  one  year  and  a  half,  and  for 
30 1.  due  for  that  time  he  brought  aftion:  and  after  verdiflt,  it  was 
moved  in  arreft  of  judgment,  that  this  promife  and  confideration 
was  a  thing  entire,  and  not  feverable ;  and  therefore  ought  to  have 
averred  that  tlie  defendant  had  enjoyed  the  land  for  five  years, 
otherwife  the  aftion  lieth  not.^— But  it  was  adjudged  for  tlie  plain- 
tiff; for  all  the  Court  held,  that  if  the  pnoroifchad  been  thathc 
ftiould  enjoy  die  land  for  five  years,  and  in  confideration  thereof 
he  ftiall  pay  him  icx)l.  in  five  years,  viz,  20i.  per^nnum^  there 
tlie  aftion  lieth  not  for  part  till  all  the  terra  be  expired;  but  the 
piomife  and  agreement  being  that  20L  fhall  be  paid  for  every  year. 
It  is  otherwife ;  and  feveral  anions  lie  for  every  day  of  payment. 
And  Rhodes,  Jti/lice,  faid,  fo  it  was  lately  adjudged  in  Sir  Thomas 
Jofcelynes  Cafe,  that  in  confideration  one  would  marry  his  daugb^r, 
that  he  will  pay  to  him  300  l.yr///V^/,  fifty  pounds  by  die  year  during 
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fix  years,  there  at  the  end  of  every  year  a  fevcral  aftion  lietli  for  Hunt 

fifty  pounds.  ''^*"!^ 

*  SoN«, 


Rookefby*s  Cafe. 


Casi  6. 


/^UARE  JMPEDIT.  The  original  writ  wanted  this  word^  AfumreimpeJh 
^Vj*  ^^'"  ^or  whereas  the  writ  fliould  be,  quiv  ad donatlondmfuam  »ay  be  amended 
JpeHat^  the  writ  was,  quic  donaUonen{  fuam  fpctlat  \  and  after  divers  mcn^onf  ***^' 
motions  for  amending  it,  the  writ  by  award  was  amended,  and  would  caufc de- 
•*  fl^"  put  in;  and  the  principal  reafon  was,  that  the  fix  months  fcftofjuftice. 
were  pailed,  and  if  the  writ  Ihould  abate  which  was  purchafed  Ante  79. 
within  the  fix  months,  tlie  plaintiff  fliould  be  remedilefs  to  recover  g°^'  **^'  *^*' 
his  prefcnution.  /t^ 

^  S.  Co.  T59. 

1.  Com.  Dig.  318.    Cowp.  2x9.    Dougl.  ix6.    i.  Term  Rep.  137.  782. 


Albany  againft  The  Bilhop  of  St.  Afaph. 

Trinity  Term,  27.  £//«.     Roll 


Caik  7, 


r^UARE   IMPEDIT,    for  the  church  of  ffT)'tttInpon.     The  if  a  benefice  be 
^^^J>i(hop  pleaded  that  the  fervice  there  was  in  the  Pf  elch/onguCy  in/Ki/#*,andthe 
and  that  the*  parifliioners  underftood  not  the  Englijh^  and  that  the  ^^^  **^  "•' 
prefentee  could  not  fpcak  fVelch  \  and  therefore  he  refufed  him. —  ^VtUb^^hu 
And  all   the  Justices  held  this  a  good  caufe  of  refufal,  for  he  (hop  may  re-" 
cannot  inftru£l  his  flock  according  to  his  duty  and  charge.   But  in  fufe  him,  but 
this  cafe  the  plaintiff  had  prefented   fixtcen  days  within  the  fix  '"•^  |""^  8>/e 
months,  and  the  bifhop  gave  no  notice  of  the  inability  of  the  ^^^^f  *'  ^® 
clerk,  till  three  days  after  the  fix  months  expired.    And  the  Court    ^^^^^^' 
held,  that  notice  ought  to  be  given  to  the  patron  himfelf,  if  he  J^^r"'  ^l' 
be  refident  in  the  county;  and  if  not,  a  public  intimation  ought  j.com.  Dig.**   < 
to  be  on  tlie  church-door;  and  notice  of  this  matter  ought  to  ai». 
have  been  given  immediately  when  he  was  prefented  and  examined,  a.Saik.  539. 
or  within  fuch  convenient  fpeed  as  might  fee ;  but  when  the  bifhop 
is  to  enquire  of  the  behaviour  of  the  clerk,  he  (hall  have  longer 
time.   And  for  this  caufe  judgment  was  given  for  the  pUinUff. 

Shepard  againft  Kearne.  Casi  s. 

■p\EBT  upon  an  obligation.  The  condition  was,  that  if  one  Where  one  of 
-^^  pay  to  the  plaintiflF  within  one  month  after  the  death  ^^  ^^^'^* »»« 
of  Lady  Learne  30 1.  or  twenty  kine,  at  the  eledtion  of  *c  ^°  *J^  P^|^°''"™*^ 
obligee,  that  then,  &c.  The  defendant  pleads,  that  the  plaintiff  Jthceiea^n 
had  made  no  eledion.  The  plaintiff  demurred  ;  and  it  was  ad-  of  the  obligee, 
judged  that  the  bar  was  good  ;  and  judgment  againfl  the  plaintiff.  **'w*/ftf/w"iia 

good  bar  to  debt 
pn  the  bond. 

The  Queen  againft  The  Bifhop  of  Lincob,  and  Ca««  9. 

Ligh  the  IncumbenU 

QUARE  IMPEDIT.    The  cafe  was,  After  lapfe  incurred  to  if*«iittrehbe. 
^the  queen,  the  bifhop  being  patron  doth  prelcnt,  and  after-  ST^^*^^^ 
wards  the  fucceffor  of  the  bifhop  certifieth  againfl  this  incumbent,  afmSnl^^d"' 
that  he  had  refufed  to  pay  the  tenths,  and  dien  the  bifhop  collat-  the  patron  pre- 

fents  and  diet, 
ye;  the  king  fliaJl  not  lofc  his  prefentation.    OweO|  5.  89,    Gooldf.  78. 83.  86.    Moor,  aco. 

I  4  cth 
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Tki  OgtiH   cth  the  defendant,  who  was  induced ;  the  queen  brings  quare  im- 
agatnji       pedit, — And  it  was  adjudged  that  the  queen  hath  not  loft  her  pre- 
amTLiGH.     Mentation  ;  but  if  the  incumbent  had  died,  it  were  othcrwife  :  for 
here  the  church  became  void  by  the  incumbent's  own  aft  ;  fo  if  he 
cr*^8  a      had  refigncd  or  been  deprived ;  and  it  would  be    inconvenient  if 
Poftjli'si'i.  ^he  queen  Ihould  lofe  her  prtfcntment  by  the  incumbent's  own 
aft. 
Case  xq.  Michacl  agalnji  Scockwith. 

A  bond  cancel-  tnEBT  Upon  an  obligation.  The  iflue  was,  nen  eftfaHum.  The 
'dn^^^mf'be  ^"^  j«ry  found  that  the  defendant  did  feal  and  deliver  it  as  his 
gTvcn  iiTevi-  deed,  but  that  after  the  day  of  the  iflue  joined,  the  fcal  was  puljed 
dence  as  the  de-  ofF  from  the  obligation. — And  the  plaintiff  had  judgment ;  for  it 
fendant'a  deed,  was  the  defendant's  deed  at  tlie  time  when  the  ilFue  was  joined, 
Co.  5.  ijQ.  b.  ^^^  ^he  trial  fliall  relare  to  it,  although,  tiie  deed  was  cancelled 
afterwards.     Fide  36.  Hen.  8. 

Case  ii.  May  and  Bannifter  again/l  Street, 

Lands  •«  of  a  ^JE^TIONE   FIRM^.     It  was  found  by  verdift,'  that  the 

boruugii  can-      ^^  prior  of  AiertGtt  was  feifed  of  a  houfe  in  Southwarky  held  of 

^hr^bf'^^i^  ^^^  archbifhop  oi  Canterbury,  as  of  his  borough  oi  Southwark,  and 

ufjagf.    ^^  jj.^^^^  g^   turrcnders    it   to  the  king,  Henry  the  eighth,    who 

s.c.  Moor,257.  granted  the  faid  mefiuagc  and  divers  other  lands  in  London,  Middle- 

Co.Lu.»09aix.^^^^  and  Ejjcx,  to  J.  S.  and  his  heirs,  to  hold  of  him  in  libero  bur- 

gaglo  by  fealty  for  all  fci vices  and  demands,  and   not   in  capite. 

Queen  Mary  grants  the  manor  and  borough  of  Southuuark  to  the 

mayor  and  commonalty  of   London,  and  the  tenant  of  the  faid 

mefluage  died  without  heir.  The  queftion  was.  Whether  the  now 

queen  or  the  patentees  of  the  borough  Ihould  have  the  efcheat  ? 

— And  it  was  adjudged  for  the  queen :  for  the  firft  patentee  of  the 

mcfluage  held  it  of  the  queen,  in  focage  in  capite,  as  of  a  fcigniory 

in  grgfi,  and   the  words  in  libero  burgagio  are  merely  void,  for  the 

land  out  of  the  borough  cannot  be  holden  in  libero  burgagio  \  and 

there  Ihall  not  be  feveral  tenures,  for  one  tenure  was  refcrved  by 

the  king  for  all,  and  therefore  of  ncceflity  it  (hall  be  a  tenure  in 

focage  o:'  the  king. 

Caii  \7^  Stampe  againft  Hutchins. 

Muheelmas  Ttrm,  li,  ^  zg.  Eliz.     Roll  2625. 

Xfapcrfoncall  "TNEBT  againft  the  defendant  as  adminiftratrix.  She  pleaded 
in  a  bond  of  ^n  i--'  pi^}  adtniniftravit .  The  jury  found  that  the  inteftatc  was  in- 
ir^wiUo,  ndgivc  ^jeb^ej  j^  divers  by  obligations,  and  that  after  his  death  the  defen- 
fwpart  of  the  ^^"^  had  taken  in  the  obligations,  and  had  obliged  herfelf  to  pay 
fim  w'.ih  a  pro-  the  greater  part  of  the  fums  contained  in  the  obligations,  at  cer- 
inifc  to  pay  the  tain  days  to  come,  and'  for  the  refidue  had  promifed  to  the  parties, 
remainder,  it  is  jj^^j  j,^  confideration  of  delivery  in  of  the  faid  obligations,  that 
ti^n*ofTttrf-  ^'^  ^^'^"'^  P^y»  &c.— And  by  the  opinion  of  Anderson,  C.  J. 
tote's  ettcctt.  Wyndiiam  and  Per  I  AM,  it  was  held  clearly  a  good  adminiftra- 
>^nteii5.  x\ox\,  fo  that  the  property  of  the  goods  of  the  inteftate  to  that 

I.  Leon.  III.     value,  were  altered  and  changed  in  tlie  defendant. 

Moor,  260. 

5.  Co.  33,    a.  Term  Rep.  97.  5S7.  597. 

Hunt 


(I,  Eliz.    In  E.  C.  C^- l/a/ft^'^^ 
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Hunt  and  his  Wife  agmnft  Gilburne.    ^  c*"  m- 

T\0 WER.    And  demanded  the  third  part  of  the  lands  of  Auguf-  ^r  tcik"^"I 
-^^  tine  her  former  hufband,  in  Kent.     The  defendant  pleaded  ^i^*Jhaiibc«n- 
that  the  cuftom  there  is,  that  the  wives  Ihall  have  the  moiety  of  dowed  of  a  moi- 
the  lands  of  their  hufbands  for  their  dower,  and  fhall  hold  them  fo  ety/o  iemgmsjkt 
long  as  they  live  chafteand  unmarried,  et  non  fecundum  curfum  com-  '»*'"  ^^^/.'"'^a 
munis  kgis ;  and  that  it\efeme  fince  the  deatfi  of  her  former  huf-  ^"n^^^ takeU 
band,  had  taken  the  demandant  Hunt  to  hufband ;  and  fo  demanded  by  the  cuftom. 
judgment,  if  Ihe  (hall  have  dower. — The  opinion  of  the  Court  Port.  815. 
was,  that  the  prefcription  in  the  bar  was  Rood,  being  in  the  nega-  5  ^^  CouW.ioS. 
tive ;  and  fo  it  was  adjudeed.— Periam  laid,  if  he  had  not  plead*  ,."  uon.  133. 
cd  in  the  negative,  yet  the  demandant  fliall  not  have  dower ;  for  Moor,  160. 
the  cuftom  that  wives  (hall  have  the  moiety  is  the  common  law  Sav.  91. 
in  Kenfy  and  no  other  law  runs  there.  Cro!'cfr.  X . 

I.  Sid.  77.    Co.  Liu  33.  b.  and  Mr.  Hargravt*t  note  [lo].     Rob.  on  Gav.  i6o.    Cowp.  4S1, 

Hughfon  againji  Ann  Webb.  CAti  14. 

Eaft<r  Term,  50.  Eliz.    Roll  420. 

T\EBT  againft  the  defendant  as  adminiftratrix  upon  a  contra ff  of  Debt  doc$not 
-^  the  inteftatc.  The  defendant  pleads  fully  adminiftered,  and  Jj^f^f^i*^^^^^^^ 
found  againft  her.  It  was  moved  in  arreft  of  judgment,  that  debt  ^^  "«/rLaof 
upon  a  contraft  lieth  not  againft  an  adminiftrator. — And  it  was  re-  the  imeftate, 
folved  by  all  the  Justices,  that  the  plaintiff  ftiall  not  have  judg-  and  the  Court 
mcnt ;  for  although  the  defendant  by  her  plea  admitted  that  the  aftion  ^  ^*'^  ^ 
la)r  againft  her,  yet  when  the  matter  at  the  beginning  is  not  fuf-  ^^  ' 

iicient  to  charge  her,  the  Court  ex  officio  ought  to  abate  the  writ,  Poit  426. 454. 
without  exception  of  the  party,  15.  Edw.  4.  pU  25.  and  the  de- 
fcpdant's  plea  takes  not  away  the  authority  of  the  Court,  but  they  Sed  vide Vaugh. 
may  abate  the  writ  at  any  time  after,     i.  Sid.  333.  contra.  o^cai?. 

10.  Co.  77.     i.Lev.  aco,    Cowp.  371. 

Everard  againft  Greene.  Ca«i  15. 

T^RESPASS.    The  writ  fuppofed  the  trefpafs  to  be  done  afud  where  there  ft 
-*-    Henifale^  and  *  the  declaration  fuppofed    the  trefpafs   to   be  no  originaJ,  the 
afud  Bay/kett  in  Henifale\  and  after  verdift  this  variance  was  alledg-  ?*^^  *!****"* 
cd  in  arreft  of  judgment:  Snago  for  the  plaintiffs  ^^^^'^^^  jtowLj  buf*^ 
Gawdy  for  the  defendant. — The   Court    held,    that   for   this  aoc  where  there 
variance  judgment  mould  be  ftayed ;  and  the  difference  is,  where  isabadoriginaL 
there  is  no  original,  it  is  aided  by  the  18.  Eli%.  c.  14.  for  jeofeils  ;  Anteii9xoiitra. 
but  where  there  is  an  original,  and  this  varies  from  the  declara-  '*°^'  1*^ 
tion,  it  is  otherwifc;  and  a  precedent  in  the  queen's  bench  was  ''^jj***  ^' 
fticwn  to  be  adjudged  accordingly.  iiKebi^'sSs. 

I.  Saond.  317.    Ydv.  loS. 

Stevens  againji  Lawton  and  his  Wife.  Caib  s€. 

Micbadmas  Term,  29.  ^  30.  Eliz,     Roll  2578. 

17JECTIONE  FIRM^.    Upon  fpecial  verdift  the  cafe  was,  Iflrneafter-bom 

■^  Sampfon  Bell  let  land  to  fV.  his  fon,  and  P.  his  wife,  et  eorum  *^"'^*  tateby 
^  *  '  agraiitto^.awl 

B,a  99rum  f>rimngtmiU9  pr^lt  fuccelJivi,  Ante  10.  58.  Poll.  334.  Moor,  103.  Plow.  29.  b.  2.  Roll.  417. 
1*  Roll.  Rep.  315.    Owoii  X 52.  64.    Vide  Harg.  Co.  Lit.  9,  a.  note  [ 3] .  and  so.  b.  no»c  [1]^ 

prim<igem{it 


Stbtims 

Law  TON 

and  his 

WiFl. 
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•^' 
prtmogenit^  troll  fucceffive  ;  they  had  then  no  iffuc,  but  afterwards 

they  had  iuuc :  the  queftion  was,  If  after  the  death  of  fF.  and  "P. 

the  iflue  fhall  take  by  way  of  remainder  or  otherwife  ? — ^And  the 

Court  held,  he  fhall  take  nothing,  for  he  wai  not  in  ejfe  at  the 

time  of  die  ^rant,  and  by  the  grant  he  is  to  take  jointly :  and  fo  it 

was  adjudged. 


Cass  17. 


A  <)ced  i^  not 
executed  until 
it  ht  fwmmily 
detivered. 
Awe  7. 

Harg.  Co.  Lit. 
36.  a.  note  [b] 
Owen,  05. 


Chamberlain  agatnfi  Stanton. 

Michatlmas  Term,  30.  bf  31.  EUk.     Roll  656. 

"r\EBT  upon  an  obligation.  The  defendant  pleaded  non  eft  fac^ 
turn.  The  jury  find  that  the  defendant  caufed  the  obligation 
to  be  written,  and  figned,  and  feaied  it ;  and  then  laid  it  upon  a 
table,  and  the.  plaintiff  came  and  took  it.  The  queftion  was,  If 
this  was  the  defendant's  deed  ? — ^The  opinion  of  all  the  Justices 
was,  that  it  was  not,  without  other  circumftances  found  by  the 
jury. 


Dyer,  19 2 .  in  mars.     1.  Term  Rep.  86. 


Caiz  iS. 


A  fine  levied  by 
a  devifcc  in  fee 
in  remainder, 
before  he  attains 
the  age  at  which 
the  devife  vcfti, 
will  bar  his  heir. 
Poft.  14^.  362. 
610. 

S.C.  10.C0.  50. 
S.C.  2.teon.]6. 
Cro,  Car.  435. 
Shep.T0uch.25. 
Cniife  on  Fines, 
165, 


Johnfon  againft  Gabriel  and  Bellamy. 

Triuity  Term,  zg,  Eliz,    Roll  334, 

T7  JECTIONE  FlRMiE.  The  cafe  upon  fpecial  verdift  was, 
^^  Grant  was  feifed  in  fee  of  the  land,  and  devifed  it  to  his  wife 
for  life ;  and  when  John  Grants  the  fon  of  his  brother,  came  to 
his  age  of  twenty-five  years,  then  he  (hall  have  it  in  fee.  Johnf 
before  his  age  of  twenty-five  years,  levieth  a  finer  to  y/.  B.  and  after 
his  faid  age  of  twenty -five  died, — And  it  was  adjudged  that  his 
heir  (hall  be  barred  by  this  fine  levied  J)y  him,  and  fo  it  (hall  be  if 
the  land  had  been  given  to  him  in  tail,  and  there  (hall  be  no  aver- 
ment, that  partes  adfimm  nihil  habuere^  i^c.  And  this  being  found 
by  verdi6l,  (hall  bar  as  well  as  if  it  had  been  pleaded  as  an 
cftoppel(^). 


(a)  Sir  Edward  Ceh  fays  that  no  judg- 
ment was  entered  in  this  cafe ;  but  this  is 
contradided  by  the  report  of  it  in  2.  Lf' 
mrd  36.     And  it  is  cited  in  Kajnw*  150* 


as  adjudged  that  this  eftate  in  contingencj 
was  barred  by  force  of  die  words  of  3a. 
Htn,  t,  c.  36. 


HUary 


10.$ 

Hilary  Term, 

35.  Eliz.     In  the  Queen's  Bench, 

5/r  Chriftophcr  Wray,   Knt.  Chief  Jufiice, 

Sir  Francis  Gawdy,  Knt. .  l 

John  Clench,  Efq.  [  Jujiices. 

Robert  Schute,  Efq.  J 

Sir  John  Popham,  Knt.    Attorney  General. 

Sir  Thonjas  Egerton,  Knt.     Solicitor  Generals 


Mott  againfi  Hales!  ca«  i, 

MkbailmasTerm,  30.  CsT  31.  £//«.  Rcii  ^62. 

DEBT  upon  Icafe  for  years.     The  cafe  was,^  A  parfon  mak-  ^^  ^^^^  ^^  , 
cth  a  Icafc  to  the  plaintiff  for  twenty-one  years,  after  the  parfon  is  a  wn- 
13.  £liz.  c.  20.  of  lands  ufually  let,  rendering  the  ancient  njidentj  within 
rent.     The  patron  and  ordinary  confirm  the  leafe.     The  leffee  lets  ^^  meaning  of 
part  of  the  term  to  the  defendant.     The  parfon  dicth.     The  fuc-  }^l^;^^^y%^^i^ 
ceflbr  enters,  and  lets  it  to  the  defendant,  againft  whom  the  firfticafc$. 
kilee  brought  debt  upon  ttie  former  leafe,  who  pleads  the  13.  poft.  490. 
filiz.  c.  20.  that  makes  all  l^afes  void,,  where  the  parfon  is  non- 
rcfident  or  abfent  for  eighty  days,  &c.  and  that  the  fucceffor  hath  scTvfcfr*'' 
entered,  &c. — Upon  this  plea  the  plaintiff  demurred;  and  it  was  j,  j^.  gi. 
argued  by  Coke  and  Godfrey,  that  the  ftatute  extends  not  but  i.  Vent.  244. 
to  the  parfons  that  make  the  leafes  and  are  non-rcfidcnt  or  abfent,  3«'^cb.46. 107. 
&c.  and  extends  not  to  leafes  of  parfons  which  afterwards  die  ;  '93-^^  ^^^ 
for  fuch  perfons  cannot  be  faid  to  be  abfent  which  are  not  in  effiy  306  ^i'ti.  ^' 
cfpecially  the  ftatute  giving  liberty  to  let  land  ufually  let,  which  contra. 
fhall  be  vain,  being  confirmed  by  the  patron  and  ordinary,  if  they  Covrp.ii9.42> 
continue  no  longer  than  the  parfon's  life. — But  it  was  adjudged  »•  '^^^^  ^^' 
that  this  leafe  is  void  by  the  death  of  the  incumbent;  for  the  Jus-  7^'' 
TicES  faid,  that  the  ftatute  doth  provide  againft  dilapidations,  and 
for  maintenance  of  hofpitality ;  and  therefore  provideth  not  only 
that  leafes  (hall  be  void  for  non-refidcncy,  &c.  but  by  dcatli  or  re- 
fignation,  for  otherwife  dilapidations  fhall  be  in  the  time  of  the  fuc- 
celibr,  and  he  cannot  maintain  hofpitality :  and  fo  it  was  adjudged. 

Barkly  and  Gibbs  againfi  Kempftow.  Ca«  %. 

Trinitj^  Term,  30.  Eliz,    Roll  64. 

A  SSUMPSIT.  Plaintiffs  declare,  that  dvitas  Worcejler  fuit  an-  in  an  aftlon  for 
■^^  t'lqua  civitasy  and  that  all  pleas  determinable  there  were  ufed  ancfcapcitisnot 
to  be  oy  fuit  before  the  bailiffs,  chamberlain,  and  aldermen  there  neccflarytoftate 
determined,  and  the  bailiffs,  &c.  had  ufe  to  have  their  fervientem  ^^'undTr^'^te/ 
adclavam^  to  make  arrcfts  ;  and  that  there  they  had  a  prifon,  and  ^^thauhepWa! 

tiff  was  damni- 
fied.   Ante  53.    Poit^as.    Hob.  14.     3,WUf.a6S.    Cowp.  65.    1.  Term  Rep.  5. 

that 
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Bakklt  that  the  bailifFs  time  out  of  mind  were  keepers  of  the  prifoa,  and 
G*BBi  ^^  ^''  ^^^^  prifoncrs  there  :  and  that  whereas  the  defendant  had  a 
mwainft       houfcadjoming  to  the  prifon,  in  which  the  bailifFs  had  ufe  to  com- 

KsMf  «Tow.  mit  their  prifoners  to  be  fafely  kept ;  and  whereas  one  M*  had 
affirmed  a  plaint  of  18 1.  aginft  Worjley  in  the  fame  court  before 
the  bailiff,  &c.  which  was  a  plea  diere  determinable  by  cuflom, 
per  quod  they  mandaverunt  quoddam  warrantum  to  the  faid  ferjeant  to 
arreft  him,  by  force  whereof  he  arretted  him  and  brought  him  to 
the  next  court,  and  the  plaintiffs  being  bailifFs  committed  him  to 
prifon  ;  and  the  defendant  having  the  faid  houfe  adjoining  to  the 
prifon,  in  confideration  that  the  plaintiffs  committed  the  prifoner 
to  him  to  keep,  by  which  he  might  make  his  commodity,  by  ut- 
tering his  meat  and  drink,  and  might  have  as  great  benefit  as  he 
ufed  to  have,  promifed  to  keep  him  fafely,  and  fave  the  plaintiffs 
harmlefs  of  all  efcapes ;  whereupon  they  committed  the  prifoner 
to  his  houfe  to  kcep,TScc.  hefuch  a  day  had  fuffered  him  to  efcape, 
by  which  they  were  damnified.  Upon  wtf«  ajfumpjit  pleaded,  it  was 
found  for  the  plaintiffs,  and  divers  matters  alledged  in  arreft  of 
judgment. — i.  Becaufe  it  is  alledged  that  mandaverunt  warrantum^ 
faff,  but  fhew  not  that  it  was  in  writing  under  fcal,  as  it  ought  to 
1  be.     Sed  non  allocatur^  for  it  fhall  be  ^o  intended. — 2.  It  was  not 

alledged  how  they  were  damnified,  viz,  that  they  were  fucd  for 
this  efcape,  or  /Otherwife  molefled.  Sed  non  allocatur,  for  immedi- 
ately upon  the  efcape  they  were  damnified  and  in  danger  to  be 
fued,  and  might  fue  the  defendant  prefently,  and  not  tarry  till  they 
v/ere  fucd. 

CM»5dcfation  in      Jt  was  held  upon  good  advifement,  that  this  was  a  good  con-. 

0(fumfjit,  fideration  to  make  an  ajfumpjit^  viz.  the  uttering  of  his  meat,  &c. 

2.Birrr.925,926. 


Casi    3. 


IfleflecfwFfe 
and  an  infmnt  re- 
verfionc  join  in 
a  Ane,  ht  may 
revcrfe  ii  ifir 
m>nai$^  but  hc 
cannot  enter  for 
t\\t  forftiture. 
Anit  115. 
Pod.  X29.  290. 

s.  Co.  76.  b« 
».  Leon.  317. 
Hob.  ^^%. 

2.  Leon.  toS. 
Moor,  '565. 

I.  Wood's  Con. 

«4. 

3.  Burr.  1794. 
Cowp.  702. 
I.  Term  Rep. 
U. 


Pigot  againfi  RufTel. 

*  Vide  Ante 9  page  115.  Cafe  15. 

TT  was  moved  by  Tanfield,  that  the  writs  of  error  were  not 
^  good,  for  the  jwrit  of  error  upon  the  recovery  made  only  men- 
tion of  one  voucher,  when  it  was  a  double  voucher;  fo  tlie  Juf- 
tices  had  no  warrant  to  examine  it.  i.  The  writ  of  error  upon 
the  fine  was  ill,  for  the  writ  makes  mention  of  an  hundred  and 
five  acres,  and  for  this  variance  it  is  not  good. — Atkinson  and 
Coke  contra,  i.  The  writ  of  error  upon  the  recovery  was  well 
enough,  for  fo  are  all  the  precedents  to  make  mention  of  one  vou- 
cher being  betwixt  the  defendant  and  tenant ;  but  if  it  hjid  been 
between  the  firfl  and  fecond  vouchee,  then  both  ought  to  be  men- 
tioned. And  as  to  the  fine,  it  agreeth  with  the  record,  which  is 
with  the  cufios  hrevium. — But  Wray,  C.  J.  faid,  the  principal 
part  of  the  fine  is  with  the  chirographer^  and  it  ought  to  agree  with 
It,  elfe  it  is  not  good.  And  here  it  was  held  that  if  leflec  for  life 
and  he  in  the  reverfion  join  in  a  fine  to  a  ftranger,  and  tlie  revcr- 
fioner  reverfeth  the  fine  for  nonage,  yet  he  fhall  not  enter  for  for- 
feiture, becaufe  he  joined  in  the  fine  and  confented  to  it :  and 
afterward  the  fine  was  reverfed  quoad  the  infa^nt  only*. 

Patridge*s 
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Pat  ridge's  Cafe.  Casi  4. 

/^UO  WAR  R ANTO-    A  demurrer  to  the  bar.     It  was  held  by  How  often  a  im 
>Sw*^l  ^^^^  Jufticcs  in  fpeaking  to  it,  that  a  man  may  prefcribe  may  hchcld»*e. 
to  hold  a  Icctoftencr  and  at  other  times  than  are  mentioned  in    ®  '  **^* 
Magna  Charta,  cap.  11.  for  it  is  in  the  affirmative.  s.C.Lcon,af«. 

i.  HzYfk.  P.  C.  90.     5.  Com,  Dig.  x6o. 

Popham  faid,  that  want  of  a  pillory  or  tumbrel  is  caufc  of 
forfeiture  of  a  Icet  (a).    3.  Edw.  i.  "  Leet'*  12. — Coke  contra.      (fl)2.Hawk.ii4 

Popham  faid,  that  a  general  pardon  being  with  divers  cxccp- How  a  pardon 
tions,  he  that  will  take  advantage  of  it  muft  plead  it,  and  that  h^  muft  be  pleaded. 
is  not  a  perfon  excepted ;  otherwife  of  a  general  pardon  except  l[^^*  *f^  , 

^.  5.  for  there  the  Court  may  take  conufancc  that  he  is  not  J.  S.  ^^^'  ^  '"  "'*' 
Ediv.  4.  pL  7.  %.  Hawk.  560. 

The  Court  held,  that  it  is  not  fufficient  in  a  quo  warranto  o»  in  ^hovfnrramu 
liberties  to  derive  an  intereft  to  a  ilranger  in  them  from  the  queen,  theplaintiffinuft 
without  making  title  to  himfelf,  for  the  writ  is  quo  warranto  he  ?!^  ^}}^  ^ 
himfclf  ufcU.  them.  ''.tJ^Kq.^ 

Cage  againfi  Peyton  and  Everet.  Ca«  5. 

Trinity  ^ erm,  30.  £//a.     Roll  349. 

TRESPASS  quart  claufum  bofcifui  vocat'  Frith  fre^h,  et  forty  loads  ^  leafeof  a  ma- 
of  the  wood  did  take  and  carry  awav.     The  defendant  plead-  "^7///"^/'''* 
cd  that  the  place  wtiere  was  parcel  of  the  manor  of  Great  Horne^  with  a  covenant 
bey  J  which  manor  xivt  Earl  of  Oxford  let  to  Heywood  for  years,  to  take  fire-botc 
**  exceftis  bofctSy  arboribus  mahcrmiis^  grojjis  arborlbuSy  et  fubbofsis^^* /"P^^ f^^^^B^ 
but  did  not  covenant  and  agree  that  the  Icffee  and  his  affigns  ^^'^^j'n^f 
might  take   reafonable  fire-bote   and  hedge-bote  fuper  pramijfa  ^hcLnddcmUid, 
pntdiHa  during  the  term.     The  earl  afterwards  conveyed  the  re-  Poft.  7ta. 
vcrfion  to  the  phinrifF,  and  they  as  fervants  of  the  leflce  juftify  for  ^ 
reafonable  fire-bote,    ^c.     The  queftion   was,  If  in  the   place 
where,  &c.  being  parcel  of  the  wood  which  is   excepted  out  of 
the  leafc,  if  by  reafon  of  thefe  words,  fuper  pramiffa  prad'iB.  they 
might  take   trees,    or   if  it  Ihall  be   only  referred    to  the  land 
demifcd? 

Godfrey  and  EcERTON/or  the  plaintiff .  The  fire-bote  is  to 
l)c  taken  only  upon  the  land  let,  for  that  which  is  excepted  is  not 
let;  zni  pnemiffa  fhall  be  taken  iox  pt ad'miifja, — Snagg  contra. 

Wray,  C.J.  The  agreement  that  he  Ihall  take  fire-bote,  &c. 
fuper  prtemiffa  Ihall  only  extend  to  the  land  let;  but  if  he  had  .'iver- 
red  that  there  was  not  futhcicnt  upon  the  land  let,  that  might 
peradventure  aker  the  cafe:  and  fo  was  the  opinion  of  tlie  other 
Juftices. — Judgment  was  given  for  the  plaintiff. 

Ireland  agaififl  Higgins.  Cah  6. 

Trinity  Tetm,  30.  £//z.     Roll ^o^. 

A  SSUMPSIT.     The  plaintiff  declareth,  that  whereas  he  was  Trover  llei  for  a' 
-^^  pollell:  of  a  ^rey-houndy  wi^.ich  came  to  the  defendant's  hands  greyhound, and 
by  trover,  and  that  he  promiied  to  deliver  it  upon  requeft,   the  ^*  "**^  "®^  ^' 
derl-ndant  demurred  npcn  tlic  declararion. — Lee  argued  the  aftion  *^"^  ^'^Jj* 
didnotlK"*;  for  being  out  of  the  plaintiff's  poffeffion,  he  had  no  m!lt^iff?a°hound, 

a  fpanicly  and  a 
tumbl  r,  t!)r  I  ..sir  wjll  take  n  rice  of.  3.  Lfvj"i,  330.  t.  Leon.  283.  2.  Bro  Ent.  144.  u.  Hen  8. 
pl.4,  ,-     Cc.  7     T  b.    Hob.aSj,    1.  S<iuod.<4.     i ,  RoIJ.  Abr.  5.    Owco,  94..    ».  Crc.  44. 463.    3.Lcr! 
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liiLAB»  property  in  it,  heing/era  natura^  14.  £/?«.  Dyer^  306.  ta.  Hen,  J. 
H^ocMii  ^'^^  ^y  ^  grant  of  omnia  bona  et  catalkiy  a  dog  paflcth  not. — ^Tan- 
field  contra.  He  agreed  that  if  it  were^r^  naturae  there  was  no 
confideration  of  the  promife,  but  a  dog  is  a  thing  that  is  tame  by 
induftry  of  man,  and  the  law  regardeth  it  as  any  otlier  beaft,  and 
is  of  as  good  ufe :  and  there  be  four  kind  of  dogs  which  the 
law  regards,  viz.  a  maftifF,  a  hound,  which  comprehends  a  grey- 
hound a  fpaniel  and  tumbler  :  and  he  had  feen  a  precedent  iri 
x.Salk.667«  ij.  Hen.  7.  Roll  ^c.  where  in  trefpafs  of  affault  and  battery,  th6 
defendant  juftified  that  J.  S.  was  poflcfled  of  a  dog  ut  de  bonis 
proprihy  and  delivered  it  to  him  to  keep,  and  that  the  plaintiff 
would  have  taken  it  from  him,  in  which  he  refitted  hiio ;  and  in 
defence  and  cuftody  of  his  dog  he  beat  him,  and  the  hurt  which 
he  had  was  defon  tort  demefne^  lie.  and  to  this  the  plaintiflFwas  put 
to  anfwer,  and  faid  defon  tort^  lie.  which  proveth  a  property  in 
the  dog,  when  he  juftifieth  the  beating  of  one  in-  defence  of  it. 
2.  Edw.  2.  **  Jvowry\  A  replevin  lieth  of  a  ferret,  which  is  of 
a  more  bafe  i^ature,  and  23.  EIlz.  J.  5.  brought  trefpafs  for  taking 
of  a  blood-hound;  and  round  for  him,  and  he  recovered  101. 
damages.  And  the  plaintiff  need  not  in  this  cafe  aVer  the  dog  was 
tame,  for  the  law  intends  it,  as  of  a  horfe.  And  it  was  adjudged 
for  the  plaintiflF.' 

Cas»  7.  Stone  agairijl  Wytlhipol,  Executor  P.  Wythipol* 

Trinity  Term,  30.  Elix.     Roil  777,  orjjid 

jflfumpjit  can-  A  SSUMPSIT.  And  declares,  that  l^hereas  the  teflator  was  in- 
not  be  maintain- -^^  debted  to  him  for  certain  pieces  of  velvet,  and  for  5I.  of 
edagainAanex-  nioney  lent,  et  fro  dlverjis  allis  mercimonlls^  bonis  et  catallis^  and  pro- 
^"fe°['^y^h^*  mifed  to  pay  him  at  fuch  a  day,  an4  died  before  the  day  ;  and  the 
debt  of  his  tcf.  plaintiff  having  an  intent  to  fue  the  defendant,  he  required  hijn 
tator,  if  the  lef-  to  ftop  his  fuit  till  fuch  a  day,  and  he  would  pay  him  or  give  him 
taior  was  under  fccurity ;  whereupon  he  flayed,  &c.  The  defendant  fhewed  that  at 
tte^^nal'wn.  *^  ^'"^^  ^^  *^  delivcr)r  of  the  goods  to  the  teflator,  he  was  with- 
traa  was  madei  in  age ;  and  thereupon  it  was  demurred.*— Eger to N/<?r  the  plain- 
uotefs  he  had  tlf.  That  the  conhderation  here  is  good,  and  confifts  of  divers 
promifcd  to  pay  p^rts  ;  the  debt  precedent,  the  teftator's  promife  though  within  age, 
age  •  for^thcTe**^  ^"^  *^  defendant's  promife.  And  the  promife  of  the  infant  is  not 
was'notorigu  void,  but  for  his  nonage  he  may  hdp  himfelf  by  plea  ;  but  if  debt 
naliy  any  caufe  had  been  brought  againfl  him,  and  he  pleads  nlhli  debet,  it  Ihall  be 
of  aftion.  found  againfl  him:  and  if  at  his  full  age  he  had  promifed  payment, 

Poft,  700.  jj  jjjj  jjggjj  good,  and  inforo  confclentla  the  promife  of  the  infant 
Dyer,272.iVi»ar.  l^^d  been  good.  And  9.  £ll%.  the  cafe  was,  Lord  Gray  was  indebted 
i.Ro.Ab.24.,8.  to  divers,  and  after  his  death  Lord  Gray  his  fon,  who  was  not  his 
2.  Leon.  114.  executor  nor  chargeable  with  the  debts;  when  the  creditors  com- 
Yclv.  184.  plained  and  demanded  their  debts  of  him,  -told  them,  that  if  his 
iisid.°S9!  lather  was  indebted  to  them,  he  would  pay  them  ;  and  upon  this 
Strangc,94.592.  it  was  held  an  adtion  lay,  and  the  promife  of  the  executor  is  upon 
Cowp.  375.  good  confideration ;  'for  the  plaintiff  furceafed  his  fuit,  and  tlie 
a.  Term  Rep.  executor  was  freed  of  trouble,  and  this  matter  will  maintain  fuit 
^  ^*  in  chancery. — Coke  contra.      That  it  is  no  confideration,   for 

every  confideration  that  doth  charge  the  defendant  in  an  -ajfumpjit, 
muft  be  to  the  benefit  of  the  defendant  or  charge  of  the  plaintiff, 

and 
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and  no  cafe  can  be  put  out  of  this  rule.  And  this  contraft  by  the       Stomk 
infant  was  void ;  and  ftiying  of  fuit  is  no  benefit  to  the  defendant,        «r«V 
nor  any  charge  to  the  plaintiff  more  than  was  before.   And  this  is    w^*^*"*"** 
no  confidetation  to  fuc  in  chancery,  for  no  fuit  there  againil  an  ^^. 
exprefs  rule  of  common  law,   and  aenied  the  cafe  of  Lord  Gray;         ^^* 
and  the  defendant  being  not  chargeable  to  pay  the  money,  the 
ftaying  of  fuit  was  no  benefit  to  him. — And  afterwards  the  Court 
was  clear  of  opinion  the  aftion  did  not  He,  for  the  contraft  of  the 
infant  was  merely  void,  and  in  debt  againft  him  he  might  plead 
nihil  debet, — EcERTON  faid  it  yras  adjudged  in   this   court,  in 
Edmunds  v.  Burton^  that  where  an  infant  was  bound  in  an  obliga- 
tion,  and  at  his  full  age  he  promifed  payment,  an  aftion  was 
maintainable  againft  his  executor  upon  this  promife:  to  which  the 
Court  agreed;  for  the  bond  which  was  the  ground  of  it  was  not 
void,  but  voidable,  and  he  could  not  plead  non  ejifadum^  or  mbil 
debet  to  a  bond  [a)  ;  and  if  at  his  full  age  he  had  accepted  a  defea-  -  »      ^^ 
fance  of  the  bond,  this  had  made  it  good  ;  and  in  the  cafe  cited  the  2.  iiJi,  43,"^ 
promife  was  by  the  infant  himfelf,  which  in  confcience  he  ought  Pop.  176. 
to  pay ;  but  the  defendant  is  in  a  remote  degree. — And  it  was  ad-  10.  Co.  43. 
judgai  againft  the  plaintiff. 


Wheeler  againft  Thorogood. 


Cask  S. 


P  JECTIONE  FIRM^.  It  was  held  clearly  by  the  Court,  that  a  idTee  m«7 
*--'  if  7.  5.  maketh  a  leafe  to  J?,  to  commence  two  years  after,  that  K^ant  his  term 
after  the  two  years  are  ex*pired,  B  before  any  entry  may  grant  his  ^^^©rc  entry, 
term,  although  the  lefTor  doth  continue  in  pofTeflion.  ^*  "^' 

5.  Co.  124.     3.  Bac.  Abr.  446.    Dougl.  1^6 f. 


Moody  againft  Lewen.  ^^**  ^' 

In  the  Common  Pleas. 
Michaelmas  Term,  29.  tff  30.  £//z.     Roll  2529. 

•D  EPLEVIN.    Upon  a  fpecial  verdift,  it  was  found  that  Trin*  A  gram  of  • 
"-  14.  Eiiz,   a  fine  was  levied  between    Lovelace  and  Rutland^  ^ot  is  good, 
plaintiffs,  and  Fooke  and  [even  other Sy  deforceants  of  the  manor  of  *!\"°"2h  >n  «- 
Z>.  i^f.  by  which  Fooke  zviA  the  others  did  acknowledge  the  manor,  ^ftJca^  *' 
&cc.   to  the  plaintiffs  come  ceo,  Uc,     They  granted  it  to  them,  &c.  pUintiff  for  the 
rendering  rent  with  a  nomine  poenttj  and  caufe  of  diftrefs  to  Fooke  deforccant. 
in  fee,  who  granted  it  to  Harden^  who  conveyed  it  to  the  avow- 
ant. 'The  plaintiff  traverfed  the  rent  to  Horden  modo  etforma^  i^c, 
and  it  was  found  th^t  Fooke  in  his  grant  did  recite  that  the  fine  was 
lexicd  inter  Fcoke  and  feven  others,  plaintiffs,  and  Lovelace  and  Rut^ 
landy  deforceants   of  the  manor,  and  that  the  faid  Lovelace  and 
Rutland  granted  by  it  the  rent,  &c.  to  Fooke  in  fee,  and  he  granted 
it  to  Horden :  and.  If  this  rent  by  reafon  of  this  mif-recital  was 
well  granted?  they  prayed  the  difcretion,  &c. — It  was  argued  by 
SnvTThEviOKTH  for  the  plamtiff",  and  by  WALMSLEv/ir  thedefen- 
dant ;  and  it  was  adjudged  a  good  grant,  for  there  is  fufficient  cer- 
tainty of  the  thing  granted,  and  of  the  intention  of  the  parties  to 
grant  it ;  and  nothing  is  miflaken  but  the  deforceants  and  plaintiffs 
m  the  fine,  which  is  not  material:  and  it  was  adjudged  for  tlie  de- 
fendant, that  he  Ihould  have  return. 

Hooper 
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CA,t  10.  Hooper  againft  Gomerfal  and  bis  Wife* 

Trinity  Tirm^  yo.  Eli%.     Reil  z^o$. 

whtrt  there  are  "T^EBT  againft  the  defendant  Gonurfal  and  his  Wife,  executrix  of 
different  a</<£i*-  -*^  Henry  fVoodlade  o(  London^  taylor.  The  defendants  plead  a  re - 
iiaij!o  the  fame  covery  againft  them  by  J,  5.  by  the  names  of  J.  Gomerfal  and 
^^^^^  £//*Zflto*  his  wife,  executrix  oi  Henry  fVoodladc,  ot  London,  barber- 
mean  one  per-^^  chyrurgeon^  and  that  tt//r<2  the  fum  recovered  they  had  nothing,  &c. 
(on.  Upon  this  it  was  demurred  ;  and  adjudged  no  good  plea,  becaufe 

Poft.  167.         they   took  no  averment  that  Hemy   Jroodlade   taytor  and  Henry 
JVoodladi  barber 'chyrwrgeon  were  the  fame  pcrfon* 

c^„  „,  Gofling  againft  Warburton  and  Crifpe. 

Micbaelmas  Term,  29.  ii  50.  Elix.     Roll  334. 

The  acceptance  "pJECTIONE  FIRM-«.  The  cafe  was,  Frencham  devifed  his 
of  dower  is  a  -t-«  j^nd  to  M.  his  Wife  till  p.  his  daughter  came  to  the  age  of 
waiver  of  a  right  nineteen  vears,and  afterwards  to  P.  in  tail,  remainder  over  in  fee; 
dtvliWinre-^  and  deviled  further,  that  P.  Ihould  pay  after  her  age  of  nineteen 
compence  of  years  to  his  wife  twelve  pounds  per  annum  in  rccompence  of  her 
doweroutofthe  dower;  and  if  flie  failed  of  payment,  that  jl/.  (hould  have  the 
^h^h****^*  land  for  her  life.  Mary,  before  P.  came  to  the  age  of  nineteen  years, 
Uabteto^ower.  brought  a  writ  of  dower,  and  recovered  a  third  part  j  and  after  P. 

came  to  her  age  of  nineteen  years,  for  non-payment  of  the  twelve 
Vide  Sturges'  pounds  M.  entered ;  and  the  queftion  was,  If  her  entry  were  lawful  ? 
t  ^Vemon!'  V .  Shuttleworth  argueo  that  it  was,  and  that  (he  had  not 
I*.  Eq.  Ca.  Ab  Waived  the  benefit  to  have  the  lands  by  the  devlfsj  by  bringing  her 
Dower,  B.  writ  of  dower,  for  then  (he  had  no  title  to  it,  but  her  title  accrued 
9.  Mod.  152.  by  the  non-payment  of  her  twelve  pounds. — ^Walmsley  contra, 
ti^^  c  Lit  ^^^  afterwards  it  was  adjudged,  that  fhe  having  recovered  a 
,/gf  no^g  [1].  ^bird  part  in  dower,  (he  (hall  not  have  the  rent  by  the  will ;  and 
X.  Bro.  ch.Caf.  it  is  againft  the  intention  of  the  will  (he  (hall  have  both,  and  the 
»9t«  acceptance  of  one  is  a  waiver  of  the  otlier. — And  ATich,  31.  ^ 

32.  kliz.  error  was  brought,  and  the  judgment  was  affirmed  ;  tlic 

record  of  which  is  Eajier  31.  Eliz.  Rot.  247. 


Caie  u.  Lowe  againft  Lowe. 

31.  Elix^'^In  the  Exchequer  Chamber* 

A  term  held  tn  I7  JECTIONE  FIRMiE.    Upon  fpecial  verdift  the  cafe  was, 

muur  droit  ^m  Xlt  yincent  Lowe  had  ilTuc  three  fons,  and  devifed  his  land  to  bis 

^c^r^f  the*  f^^°^^  ^°^  f^^  thirty  years  to  perform  his  will  and  pay  his  debts, 

inheritance  10    ^^^  TQzit  him  his  executor;  and  "  if  he  died  within  the  thirty 

the  termor.       **  ycars,  that  then  his  third  fon  (hall  have  fuch  term  as  (hall  be 

Moor  a6S.  and  ".^'^ear  of  the  thirty  years  ;"  and  dicth.     The  eldeft  fon  dicth 

lee  3.'uon.iio,  without  iffue,  and  the  inheritance  defcends  to  the  fecond  fon ;  he 

where  thit  cafe  dieth  within  the  thirty  years,  having  ifluc.     The  queftion  was 

is  reported  at     bctwccn  the  uncle  and  the  nephew.  If  the  third  fon  ftall  have  the 

a  *^ndcr  1       '^"^  during  the  refidue  of  the  thirty  years  ? — It  was  argued  br 

*i.       ^*  '^*    PiGOTT  for  the  plaintiff,  and  Beaumont  for  the  defendant,  and 

adjudged  for  the  uncle  plaintiff;  for  although  the  term  was  ex- 

linft  in  the  fecond  fon,  yet  this  is  a  ;iew  devife  to  the  third  fon; 

for  tlic  words  are,  that  he  (hall  have  fuck  a  term,  &c, 

•^  Eaflcr 


•  129 

Eaftet  Term, 

31.  Eliz.  In  the  Queen's  Bcnch^ 

iS/r  ChHftopher  Wtay,  X"/!/.   Chief  Jujlice. 

Sir  Francis  (tawdy,  Flnt.  -y 

John  Clench,  Efq.  >  Juj^iccs. 

Robert  Schute,  Ef^:  ,  ^ 

-Sir  John  Popham,  Knt»    Attorney  General. 

Sir  Thomas  Egerton,  Kht.    Solicitor  Genera/. 


Chirnock  and  his  Wife  againji  Worfley.  Ca«  i. 

Trinity  Term,  30;  Eliz,    Roll  833. 

ERROR.     The  cafe  was,  Saron  and  feme  levied  a  fine,  the  a  hu(band  and 
feme  being  within  age  ;  the  baren  zwAfeme  brought  a  writ  wife  levy  a  fine  j 
of  erroi,  and  (he  wa^  adjudged  within  age;  and,   If  the  *"**  ^^'^ ^'^*^ 
judgment  fhall  be,  that  the  fine  Ihall  be  revcrfed  generally  or  q^oad^^-^^^^^^^ 
the  feme  only  ?  was  the  queftion. — Of  the  plaintiffs  part,  two  pre-  ^hc  of  error 
cedents  were  (hewn,  Trin.  2.  Hen,  4.    Rot.  49.  iif  Paf.  6.  Hen.  8.  jointly  to  rcvcrfc 
Rot  26.  that  the  fine  (hall  be  reverfed  generalijr ;  and  for  tlie  dc-  the  fine.    Ad- 
fendant  a  precedent  was  (hewn  in  7.  Eliz,  that  it  (hall  be  revcrfed  i]jfji^^'r*^^'fed 
quoad  the  feme  only.     But  there  the  cafe  Was,  That  the  baron  and  ,-^*,.,,^  In^not 
feme  levied  a  fine,  the  feme  being  within  age,  and  the  bai'cn  died,  ^^mk/ the  wife 
and  (he  took  a  fecond  hu(band  ;  ind  they  brought  writ  of  error,  only, 
and  the  fine  was  reverfed  quoad  xhtfcme  only,  and  her  lueirs.  ^"**  "S*  »H- 

And  now  it  was  argued  by  EdERTON  and  GoldIng  of  Gray* s--  p®'*-*'^' 
/wn,  that  tlie  fine  (hall  be  only  reverfed   quoad  the  feme  and  her  '•  ^o'*-  ^^^* 
heirs,  and  (hall  ftand  good  agamft  the  baron  ;  for  it  may  be  that  J^^*^        j^ 
the  land  was  the  inheritance  of  the  baron^  which  he  might  lawfully  ^^^^^  ^ 
convey,  and  that  the  feme  was  joined  only  to  bar  her  dower  ;  or  cro.  Jac.  48a. 
that  tliey  were  joint-tenants  before  marriage,  fo  he  might  well  3«  ^v-  3^- . 
give  his  part.     And  if  it  were  the  inheritance  of  the  wife,  yet  he  "°^*^''  *• 
might  difpofe  of  it  during  his  life;  and   it  (hall  not  be  reduced  to  ccTit!  112^3 51. 
hun  againft  his  own  aft.  1.  Leon.  114. 

Coke  and  Atkinson  contra.     It  (hall  be  intended  the  inhcri-  f.N.b.  h. 
tance  of  the  wife,  if  the  contrary  be  not  (hewn,  as  in  Phot's  Cafc^  Owcn,  21. 

Bro.  Fin.  2()« 
antea,  ^  ^  g^^  -^^^  iS.con. 

•Wray,  C.  J.  When  baron  znA  feme  join  in  a  fine,  it  (hall  be  ciih.  ufe*,*4i. 
intended  the  inheritance  of  the  wife,  and  not  that  they  are  joint-  Dougl.43. 
tenants,  or  tenants  in  common.    And  if  the  fine  (hall  be  reverfed 
only  as  to  the  inheritance,  where  (hall  the  freehold  be,  and  to 
whom  (hall  tlie  conufee  be  attendant  ? 

Gawdy,  Jujiice,  This   matter  being  dubious,  the  Court  fhall 
intend  it  to  be  ratlier  the  inheritance  of  the  wife  than  othcrwife  ; 
and  the  fine  being  the  foundation  of  the  conveyance,  it  being  re- 
vcrfed, all  (hall  be  rellorcd;  as  the  cafe  in  Littleton^  feft.  666.  The 
Vol.  I.  K  ^^^^ron 
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Cv  AM  It  OCX.  baron  difcontiniies  the  land  of  the  feme^  and  takes  an  cftatc  to  him 
and  hii  anj  his  wife-;  the  wife  is  remitted,  and  fo  is  the  hufband,  tliough 
r^-M^       he  cannot  fay  fo  ;  for  (he  cannot  be  remitted,  but  the   hufband 

WotBt IT.  ™uft  be  ^Ifo  remitted,  for  they  are  one  perfon  ;  and  this  fine  ihall 
be  reverfed  in  all ;  for  it  is  error  in  law  of  the  court,  and  the  haron 
by  the  fine  giveth  nothing  divided  from  the/eme.  And  all  that 
pafieth  from  the  wife  (hall  he  reverfed  in  all,  for  the  conveyance  is 
m  law  erroneous.  As  if  a  man  confefs  an  a£lion  which  is  errone- 
ous, yet  againft  his  own  aft  he  Ihall  avoid  it  by  error ;  and  if  it 
fhall  DC  reverfed  quoad  the  feme  only,  tlien  it  ftiall  be  a  fine  levied 
by  the  hulband  only ;  and  fo  it  will  be  a  difcontinuance  at  theconv- 
mon  law  againft  the  wife,  which  is  not  reafon ;  and  by  thercver- 
falof  the  fine,  a  particular  intereft  cannot  be  given  to  the  conufee. 
And  if  this  fine  (hall  ftand  to  bind  the  barony  then  tlie  baron  can- 
not join  in  tlie  writ  of  error;  for  a  roan  cannot  bring  an  adion  to 
rcverfe  that  which  binds  him ;  but  all  the  books  are,  they  (hall 
join  in  a  writ  of  error. 

Wr  AY,  C.  J.  The  baron  giveth  no  more  than  the  wife  giveth 
witli  him ;  and  this  was  error  in  Court,  to  receive  the  fine  ;  and  if 
the  fine  (hall  be  reverfed,  but  ccjfab'it  executio  during  the  life  of 
the  baron,^  then  tlie  wife  (hail  not  be  reftored  to  her  inheritance 
living  tlie  baron^  which  is  not  reafon  ;  and  here  is  no  jnifcliief  to 
any ;  for  if  the  conufee  had  made  a  koffmcnt^fcire  facias  HiTill  i/Tue 
againft  him,  in  which  he  may  fhew  and  plead,  that  it  was  the  in- 
heritance of  the  baron^  and- the  conufee  might  have  pleaded  it ;  and 
if  he  doth  not,  the  Court  will  not  help  him. — ^And  it  was  after- 
wards adjudged  tlut  the  fine  (hall  be  reverfed  in  toto.  And  Wr  a  y, 
C.  J.  faid,  he  had  conferred  widi  divers  other  Juftices,  and  they 
w^cre  of  tlie  fame  opinion. 

Casi  i,   '  Roger  Windham  againft  Ed,  Clcre. 

Aaion  upon  the  A  CTION  upon  the  cafe.  And  declares.  That  die  defendant 
cafeiies  againfia  -^^  waS  a  juftice  of  peace  in  die  county  of  N.  And  w^hereas 
juftice  for  iiTu-  ^j^^  plaintiff  was  a  loyal  fubjeft,  &c.  the  defendant  malicioufly  in* 
^^sLopT^^d's^  tending  to  deprive  him  of  his  good  name  and  fame,  did  direft  his 
man  forfdony,  warrant,  and  fhews  it  in  certainty,  &c.  to  divers  con(iables  to  attach 
without  any  ac-  him ;  alledging  he  wai  accufed  of  the  ftealing  of  the  hor(e  of  jf.  B. 
cuTation  ajainft  by  reafon  whereof  he  was  arreftcd,  till  he  put  in  bond  to  appear, 
^'"*  fee.  ubi  revera  he  was  never  accufed,  nor  did  ftcal  die  borfe,  and 

s.c.x.Leon.x87.  the  defendant  did  know  him  to  be  guiltlefs ;  by  reafon  whereof  he 
^^^•47-  was  greatly  difcredited.  Upon  ftbn  culp^  pleaded,  it  was  found  for 
a!  Bulft.^345.     ^'^^  plaintiff. — And  it  was  held  by  Clenc  h  and  G a  wd  Y,  the  aftion 

1.  Com.  Dig.*  was  maintainable.  If  a  man  be  accufed  to  a  juftice  of  peace  for 
170. 159.  an  offence,  for  which  he  caufes  him  to  be  arretted  by  his  warrant, 
Cowp.  172.  although  the  accufation  be  falfe,  yet  he  is  excufable  *.  but  if  the 
Dougl.  3^.  partv  be  never  accufed,  but  die  juftice  of  his  malice  and  own 
535.^™*    ^^''    neaa  caufehim  to  be  artefted,  it  is  othcrwife.     And  they  com- 

2.  Hawk.  132.  manded  judgment  to  be  given  for  the  plaintiff,  14.  Hen.  8.  {a). 

(a)  In  the  cafe  6[  Morgan  V,   Hughes^  Jiatc,  wd  not  emfifkentiai.     This  is  a  (ct* 

2. Term  Reports,  225.  this  cafe  is  denied  ro  tied  dtlUnaion.    11.  Mod.  1S9.  Ld.Raym. 

be  law.    The  aaicn  (hould  have  been  tref-  1402,     3.  Bl.  Com.  123.    Strange,  635* 
^afi  and  not  cafi  j  for  the  injury  is  imme» 

Havithbury 
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Havithbury  agalnft  Harvey  and  his  Wife^  Casx  3. 

Y^EBT  upon  the  5.  £11%.  c.  2.  f;  12.  And  demands  ten  pounds,  Afcmccovmii 
-*^  for  that  he  fcrvcd  a  proccfs  upon  the  feme  as  a  witnefs,  and  wiihin  the 
tendered  to  her  fufficicnt  charges,  &€.  and  (he  appeared  not,  &c.  5»  ^'^»  ^"  9- 
and  upon  iflue  loined,  it  was  tound  for  the  plaintiff. — And  it  was  c»<>«  ^*r.  52a, 
alledged  in  arrclV  of  judgment,  that  he  doth  declare,  that  the  non-  ^^  .  ^     ' 
appearance  was  to  his  damages,  and  Iheweth  not  what  damages.  Marcn  Is.^^^ 
Alfo  tliat  ^feme  cioverf  is  not  within  the  ftatute,  and  the  charges  5.  Mod.  355. 
ought  to  be  tendered  to  the  haron ;  for  the  charge  lieth  upon  him.  comb. 449. 
—Lewis.  The  aftion  is  not  brought  for  the  danja;^es  which  he '•  ^*^*^*  **'5! 
had  by  her  non-appearance,  but  for  the  ten  pounds  given  by  the  j.^B^c.^^br. 
flatute. — Secondly,  zjeme  covert  is  within  the  ftatute;  for  Ihe  may  j^^ 
be  the  fole  witfiefs. — ^Thirdly,  (he  is  the  perfon  punilhable  for  not 
coining,  and  the  tender  therefore  is  tp  be  to  her :  and  the  plaintiff 
had  judgment; 

Hoe  againft  Marfhal.  cmx  ^ 

Wary  Term,  30.  £//r.     Roll  788. 

T^EBT  upt>n  an  obligation.    The  condition  was,  That  if  OJhert  An  Iflbc  whc- 
-■^  Fuller  (hall  not  appear  at  the  next  coiirt  in  Thetfptd  to  anfwer  ^h*""  the  obligor 
te  the  plaintiff,  &c.  if  then  the  faid  OJbert  before  the  firft  ^^7 ''^^^"nco^rt 
of  Otiober  found  furet)r  to  anfwer,  tliat  then,  &c.     The  defen-  ^^n  the  day 
dant  pleads,  that  the  faid  OJbert  did  appear  at  the  next  court.  The  mentioned  in 
plaintiff  replieth,  that  he  did  not  appear,  et  de  hoc  ponitfe  fufcr  ^^  condition 
fatr'tam  ;  and  upon  this  iffue  was  joined,  and  fourld  for  the  plam-  ^^"*f  '•'*«* 
tiff.— And  it  wasalledgcd  in  arreft  of  judgment,  that  this  was  ^y^^;;";,*^^^^^^ 
mif- tried;  for  it  Ihall  be  tried  by  the  record,  1ind  not  per  tatrlam^  Poft.  579. 
for  ^Vcry  appearance  is  upon  record — .But  the  Court  held  thc^  ^^^  ^ 
trial  good  ;  for  it  appeareth  hot  that  he  apjjearcd,  and  that  his  ap-  j.  B»c/Abr. 
pearance  was  upon  record ;  but  his  plea  is,  that  he  appeared  at  214. 
fuch  a  day  in  the  court,  whi<ih  mdy  be,  and  his  appearance  not  3.81.0001.336, 
entered;  and  ykt  by  it  his  bond  is  faved,  and  he  hinifelf  doth  not 
conclude, /)r^tf/  apparet  de  recordo.  And  WrAY  faid,  that  appearance 
at  fuch  aday  miy  be  tried  per  pah :  but  appearances  generally  Ihall 
be  tried  by  the  record.     And  Gawdy  (aid,  if  it  be  mil-tried,  it 
is  aided  by  the  ftatute  52. //o/. '8. — And  it  being  the  next  term 
moved  again,  and  a  rule  given,  if  the  caufe  be  Hot  fhewn  the  next 
day,  that  judgment  be  for  the  plaintiff. 

Piers  againft  Hoe.  Caw  5. 

^RESl^ASS.   The  cafe  upon  Special  verdift  was;  That  a  woman  Tenant  for  life 
•*•    who  was  tenant  for  life  as  a  jointurels,  takes  a  fccond  huft)and,  joimurcft  takes  a 
and  they  by  deed  convey  the  land  to  Clerke  and  his  heirs,  habendum  %'^y^^^^rt 
to  him  ana  his  heirs,  to  the  ufe  of  him  and  his  heirs  for  the  lifctheufeof-^. 
of  his  wife  only ;  and  the  queftion  was,  If  this  were  a  forfeiture  ?  and  lus  hdrf. 
And  it  was  argued  t^y  PoPHAM/or  the  plaintiffs  and  Coke  for  the  for  the  life  of  the 
defendant.— Gaviuy   held  it  no  forfeiture,   and  that  the  words  ^^''['^^^"J^;^^^ 
**yi/-  the  life  of  the  wife^^  fhall  refer  to  both.     For  in  conftruftion  within  1 1.  Hco. 
of  a  deed,  where  the  words  ar«.  doubtful,  rcafonable  conftruftion  7.  c.  20. 

Port.  407, 
i»  Rollr  Abr.  S54«     i*  Lcsn.  125.     S.  Co,  44.  ,  3.  Bac.  Abr.  407.     i.  Wood's  C>».  S2»  ' 

¥.  %  fhaU 
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Pit  11  (hall  be  made ;  and  when  words  arc  in  a  deed  to  exprefs  the  parties 
mgainfi  intent,  they  (halLnot  be  taken  as  void  ;  and  here  the  words  "/cr 
*«>»•  ii  ffjg  ii^g  Qf  fjjg  wife^  are  put  in  to  exclude  the  forfeiture,  and  to 
favc  the  eftate.  And  of  this  opinion  were  Wray  and  Schute 
upon  the  firft  motion,  but  Clench  contra, — But  at  another  day  it 
being  moved  again,  Gawdy  held  his  former  opinion;  but  Wray 
and  the  other  Juftices  held  it  a  forfeiture.  For  Wray  faid,  by 
the  deed  at  firft  a  fee  fimple  did  pafs,  and  that  to  the  ufe  of  the 
feoiFee,  tlien  the  eftate  and  the  ufe  are  feveral  things,  and  cannot 
be  coupled  to  the  words  "  for  the  life  of  the  wz/lr."  And  Wray 
faid,  he  had  demanded  the  opinion  of  the  Juftices  of  his  houfe, 
and  they  held  it  clearly  a  forfeiture  in  the  words,  and  that  the  worJs 
•*^r  life^  i^c^  Ihall  refer  only  to  the  ufe:  and  it  was  fo  adjudged. 

Case  6-  Ordcway  againft  Parret  and  Halfey. 

If  the  prindpal  CCIRE  FACIAS  brought  againft  the  defendants,  who  were  bail 
pay  the  Tom  re-  O  upon  a  bill  of  debt  brought  againft  Bennet ;  who  pleads,  tliat 
Silu be' xcu^*^- ^^^  principal  had  paid  the  money  in  which  he  was  condemned  to 
but  it  cannot  be' ^he  plaintiff,  according  to  the  condition  of  the  recognifajice.— 
pleaded  to  a  Per  Curiam  it  was  ruled  no  plea  without  pleading  payment  of 
Jeittfneiat  un-  rccord.  For  it  was  faid,  that  the  condition  is,  that  the  defendant 
left  dtisfaftion  ^^\^  fatisfy  the  debt,  otherwife  tlic  fureties  would  do  it.  And  this 
re^^jr*^"""  is  to  be  undcrftood  of  the  moft  fufficient  fatisfaaion  which  is  of 
Port.  a33.  record ;  and  therefore  they  difallowcd  the  plea,  and  would  not 
fuffcr  it  to  be  entered,  or  to  be  demurred  upon  ;  and  did  command 
1*  ^oli^Abr  CjER  ARD,  who  pleaded  the  plea,  to  plead  anotlier  plea  ;  otherwife 
,'^^  '  *  a  nihil  dicit  fhall  be  entered. 
X.  Mod.  24.     X.  Vent.  49,     i.Bac.  Abr.  2iS.     a.  Term  Rep.  576. 

Caii  7-  Watkins  againft  Afhwicke. 

Where  tender     ^QTA  by  CoKE,  that  it  was  adjudged,  Trin.  27.  Elix.  benvccn 
bf  a  ftrangeris   1>|   ^^  j-^^jj  parties,  that  where  one  tendered  money  upon  a  mort- 
gage for  an  infant,  who  was  not  guardian,  nor  was  to  have  any 
1.  Loon.  34.       intlfrcft  iA  tlie  land,  tliat  it  was  adjudged  a  void  tender. 

Ow.  137.  JO 

Moor,  222.    Co.  Lit.  206.  b.     9.  Co.  106.  a.     5.820.  Abr.  4.     3.  Wilf.  527. 


Caix  8. 


De  Bavoy  againft  Haffal. 


In  mjiumpfit  for  A  SSUMPSIT.  The  plaintiff  declared,  that  in  confideration  the 
workandhbour,  -^^  defendant  had  retained  him  to  go  from  London  to  Paris  in 
onapromifeto  prance  upon  his  occafions,  he  affumed  to  give  him  fo  much  as 
M  mu^clT^s"  would  content  him ;  and  alledged  that  he  went  thither,  and  was 
would  c^nttnt  content  to  take  five-and-twenty  pounds  for  his  labour;  and  atfuch 
lii«),  neither  the  a  placc  he  requcfted  the  defendant  to  pay  it,  which  he  refufcd. 
time  or  pl*ce  ©^  CoKE  moved  in  arreft  of  judgment,  that  he  fhewed  no  time  or 
^Xwnf  P'*^  "^^^^^  ^^  save  notice  of  his  contentment,  and  tlierefore  was 
Ante  74.  not  good  ;  for  it  hath  been  adjudged,  that  where  one  doth  promife 

to  give  another  twenty  pounds  upon  requeft,  and  becaufe  no  place 
"ram^Rep!*'  ^^^  alledged  of  the  requeft,  tlie  judgment  after  verdift  was  ftayed. 
aj,  '        Gawdy,  Juflicc.  The  ground  of  this  adion  is  the  affumffi% 

but  this  cannot  be  certain  without  the  partv*s  declaration.  So  the 

notice 
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notice  is  to  make  the  certainty  of  the  duty,  but  not  to  inforcc  or    Di  Batot 
impeach  the  promife ;  and  in  the  cafe  alledged,  the  ajfumpjit  is  no-        «f«'>^ 
thing  without  rcqutft.     But  here  being  only  a  conveyance,  the        ^••^i* 
certainty  of  the  thne  and  place  is  not  neceflary :  but  this  general 
fonn  will  ferve,  for  it  is  but  inducement;  for  the  contentation  is 
not  the  caufe  of  the  a£tion  ;  "as  the  cafe  in  39.  Hen,  6.  in  debt* 
againlla  fucccflbr  of  a  parfon  for  an  annuity  granted  by  his  prcde- 
ceflbr,  pro  conjilio  'tmpenfo  et  imtendendo  ;  and  declares,   that  he  gave 
counfelas  he  ought  (othcrwiie  the  aftion  lay  not),  but  fhcwed  no 
place  where,  yet  good. 

Wra Y,  C.  J.  accords  ;  for  the  place  where  he  was  content  is 
not  material,  nor  iffuable ;  for  none  can  try  it  but  himfclf.  Mfo 
it  is  remedied  after  verdift :  and  it  was  adjuclged  for  the  plaintiff. 

Finymore  agalnjl  Sanky.  Casi  9. 

Michaelmas  Term,  30.  W  31.  £//«.     Roll  174^ 

T\EBT  for  fcven  pounds  thirteen  fhillings  and  fourpence.  Upon  If  a  vcrdia  find 
^^  nihil  debet ^  the  jury  found  that  the  defendant  did   owe  fw^^^p^oi 
pounds  thirteen  fhilhngs  and  fourpence,  but  fpoke  »iot  of  the  other  j^j*J^^*"J^ 
twenty  fhillings. — And  this  was  affigned  for  error,  that  the  vcrdift  wide. 
was  ill,  and  not  remedied  by  the  ftatute  of  32.  Hen,  8.  c:  30.   And  Port.  291. 
for  this  caufe  it  was  reverfed.  ^^^ 

17.  Mod.^  5     I.  Vent.  27.  Cro.  Jac.  32S.  Co.  Lit.  227.   3.  Leon.  82.  Hard.  166.239.   ^y^y  36.   Stra* 
1089.  844.  887.    2.  Ld.  Rayn.  1520.     Cofwp.  706.     Dottgl.  666.     i.  Term  Rep.  a39«  4^7. 

Aruridel  againft  Short  and  his  Wife.  Cai»  x«. 

Michaelmas  Term,  30.  £jf  y.Eliz.     Roll  434. 

URROR,  upon  a  judgment  given  in  trcfpafs  by  barcn  znd/eme^  Hoibandand 
of  their  clofc  broken  and  corn  carried  away. — Error  alfigned,  wife  cannot 
that  feme  ought  not  to  join,  for  Ihe  can  have  no  property  in  the  J9»nin  crefpaft 
corn.  48.  Edw.  3.  pL  18.  9.  Edw.  4.  pi.  s^-     I^^  pcrfonal  aftions  ^^^^"^^ 
thejr,  cannot  join.  srJl^te9«. 

Godfrey  and  Coke  contra.  It  is  in  tlic  eleftion  of  the  haron  to 
join  his  wife  in  perfonal  actions  ;  and  it  may  be  intended  that  they 
were  joint-tenants  of  the  corn  before  coverture,  or  that  thc/eme 
had  it  as  executrix ;  and  if  the  writ  by  any  intendment  may  be 
good,  it  Ihall  not  abate. 

Ga wD V.     The  books  agree,  that  for  perfonal  things  they  can-  Vide  ante  96. 
not  join ;  but  for  perfonal  things  in  adion,  it  is  in  the  cle£lion  of 
the  hufband  to  join  his  wife,  or  not. — And  Trin.  31.  the  judgment 
was  reverfed.  Fide  21.  Hen. 6.  y^.  14,.  Eliz.  Dyer,  y>s.  'j.Hen.T.2. 


Miifkct  againft  Cole, 


Caii  n« 


A  SSUMPSIT.  And  declareth,  that  in  confideration  the  plain-  in  an  aAion  to 
'^  tifF  had  paid  to  the  defendant  forty  pounds  for  the  debt  of  recover  dama- 
7.  Mufkct  his  fon,  the  defendant  affumed  to  deliver  to  him  all  the  «**  for  the  de- 
bills  ind  obligations  in  which  the  faid  %  Mufkct  was  bound  to  "^iZ^iZx^ 
him ;  and  allcdgcth  infaeio  a  requeft  andf  denial  to  deliver,  &c.  need  not  be  * 
and  upon  non  affumpjit,  it  was  found  for  the  plaintiff. — And  it  was  fpecially  (hewa. 
moved  in  arrcft  of  judgment,  that  the  plaintiff  had  not  averred 

K  3  that 
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MusicET     that  the  defendant  had  any  bills  or  obligations  of  the  faid  J.  Muf- 
msainfi       1^^  JQ  jjjg  hands ;  and  if  he  had  none,  the  plaintiff  was  not  damr. 
nified.    37.  Hen.  6.  pL   29,      19.  £7iV.   Dyer^   356.   fef  297. 

Go DF R E Y  jfir  the  plaintiff  h\d^  that  when  it  is  ^Hedged,  tliat  he  re- 
quired the  defendant  to  deliver  them  ;  in  this  it  is  implied,  that  ho 
had  fome  bills,  &c.  and  Uie  plaintiff  need  not  riiew  them  fpecially. 

Gawdy,  Jujlke.  The  plaintiff  is  not  to  recover  the  bills^ 
&c.  but  only  damages,  and  fo  need  not  alledge  what  the  deeds  were  ; 
as  the  cafes  in  47.  EdvL\  3,  />/.  3.  and  46.  Edw,  3.  pL  4.  the  dif- 
ference taken  where  he  is  to  recover  damages,  and  where  the  land. 
And  here  it  may  be  given  in  evidence  what  bills,  ice.  he  had ;  ancj 
, the  plaintiff  had  judgment. 

Ca»x  x».  Knight  agahifi  Jermin. 

See  the  Commencement  of  this  Cafe,  ante  70U 

Anaetlononthc  jT  was  now  moved  again  by  Cok?.  And  he  faid,  this  malicious 
cafewiiiiic  1  intention  and  endeavour  before  the  bill  exhibited,  is  to  be  pu- 
^^n^^T^^w^'  nifhed,  although  theindiftment  was  lawful  to  be  preferred  by  any 
cious  prpfccu-  one  for  the  queen.  The  words  here,  and  irx  ^  confpiracy,  arc 
tion.  all  one ;  and  as  a  writ  of  confpiracy  lieth  againft  two,  fo  here 

Ante  70.  againft  one ;  and  it  is  here  alledged  to  be  done  malicioyfly.     And 

here  he  (:aufed  the  indiftment  to  be  written  before  he  came  into 
^.  N.  B.  114.    the  court,  which  is  iiot  the  oflSce  of  a  witnefs  ;   and  where  malice 
Crp.jac,x3i.    is,  his  oath  doth  not  excufe  him;  but  if  he  had  done  it  by  the 
^^t' ,.     .        command  of  theCourt,  it  had  been  otherwife.  2X.  Edv;.  q.  in\ 
,.RoU.Abr.      7.^^12.     20:Hen.t.s/ 

4  R0U.Abr.77.  (jAwpy,  Jujiice,  If  the  defendant  did  it  upon  good  pr^fvmp- 
Cro.Car.  15.  tions,  he  ought  to  plead  them ;  ;is  that  he  found  him  in  tlie  houfe, 
5.  Co.  56.  &c.  or  the  like  caufe  of  fufpicion  ;  but  no  fuch  thing  is  pleaded, 
I.  Hawk.  347.  DthciVife  every  one  fliall  be  m  danger  of  1113  life,  by  fuch  malicious, 

w'Ray.37«.    F^^i^es.  .  ' 

rj69.  Wray,  Chief  Jujiicey  agreed. 

Stra.  193^. 

^i  Bl.  Corti.  136*    Wood's  InA.  414.     i.  Term  Rq>.  493.  535*  548.    2.  Term  Rep.  225. 


Trinity 
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31.  Eliz.  In  the  Qiieen's  Bench. 
Sir  Chriftopher  Wray,  Knt.  Chief  Jujiice. 
Sir  Francis  Gawdy,  Knt.  -j 

John  Clench,  Efq.  C  Jujiices. 

Robert  Schute,  Efq^  J 

Sir  John  Popham,  Knt.     Attorney  General. 
Sir  Thomas  Egerton,  Knt.     Solicitor  General. 

Brooke  againji  Doughty. 

Hilary  Term,  31.  flix.  Roll  ygS, 

A  CTION  for  words,  for  calling  him  "  a  pcrjurcdperfon,  Tofay  of 

A\    '*  and  that  he  was  forfworn  in  the  court  of  requefts,  and*"^*""*****"!" 

^    ^  "  that  he  Ihall  ftand  upon  tlie  ftaee."  The  defendant  pleads  ^^^^^.^J^J^^^^ 

not  guilty ;  and  it  was  found,  that  he  ipoke  none  of  the  words  J."jV^i"  li^ 

but  •*  that  he  was  forfworn  in  the  court  of  reauejis.*'     And  the  ports  perjury. 

?[ueftion  was,  If  thefe  words  were  aftionable? — Coke  moved,  that  Po^*  a97«  394- 
or  faying  a  man  is  forfworn,  no  aflrion  Ueth.   And  in  Trift.  28.  Eiiz.  ^|**  573-  609. 
between  Herne  and  Haxe^  for  faying  "  he  was  forfworn  in  die  court  ^    '  ^^* 
**  of  Whitchurch^'*  no  aftion  lieth.     And  in  this  term  in  the  com-  Cro.  J»c.  199. 
mon  pleas,  between  Samms  and  CowMt,  which  is  entered,  7r/«.  1.  ^osn.  Dig* 
28.  Eiiz.  Rot.  636.  for  faying,  •*  he  had  proved  him  forfworn  in  the  *7^- 
*Vcjueen's  bench,"  no  aftion  lay. — But  the  Justices  (Wray 
being  abfcnt)  held  the  aftion  lay.   And  for  the  cafe  of  fVhitchurch^ 
GawT>y  faid,  the  reafon  was,  becaufc  it  is  a  bafe  court;  of  which 
this  Court  fhall  not  take  cognizance.     But  the  court  of  requefts  is 
a  court  of  which  this  Court  fhall  take  cognizance, — And  in  Mich. 
31.  {rf  32.  Eli%.  tlic  cafe  was  moved  again  ;  and  by  confent  of 
Wray,  judgment  was  given  for  the  plaintiff,  but  the  damages 
were  abridged.-:— Nota.  Daniel  fliewed  aprecedent,  which  was 
7/7«.  23.  Eliz.  Rot.  882.  between  Fo^er  and  Thome  (a) ,  tliat  for  thefe  («)  i-  Uotui%r. 
words,  "  Thou  wert  falfly  forfworn  in  the  ftar-chamber,"  an 
adion  did  lie. 

Toft  agaiffft  Tomkins.  Caib  t. 

TrinitjTerm,  30.  £//«.  Roll  ^2^. 

THE  cafe  upon  fpecial  verdift  was.  There  was  grand-father,  ^  djfcontlnu. 
fkther  and  fon;   the  grand-father  tenant   for  life,   the  re-^^^?^^^*^^. 
mainder  to  the  father  in  tail.     The  grand-father  maketh  a  feoff-  tenant* in  taiif  * 
ment  to  the  ufe  of  himfelf  for  life,  remainder  to  the  Father  in  fee ;  who  has  never 
then  the  grand-father  and  father  infeoff  tlic  defendant.     Xhe  ****"  ^***^"^** 
qucftion  was.  If  this  were  a  difcontinuance  ?     Coke  for  the  plain-  Jhe^^u^' 
tiff,  and  Godfrey /or  the  defendant. — Gawdy  and  Schute  heldp<^  817. 
it  clearly  a  difcontinuance ;  for  when  the  father  in  remainder  en- 
ters to  make  a  feoffment,  he  is  remitted  by  reafon  of  the  forfeiture  ^  ^*^'  339- 
committed  before ;  and  by  this  had  gained  the  poflellion,  and  it  is  ^^^  . 
only  his  feoffment,  and  fo  a  difcontinuance ;  for  both  cannot  have  J]  Lcon.^',, 
poffeffion.     Clench  fo^rrtf.    For  die  intent  of  his  entry  was  to  1.  RoU.  Rep.* 
join  with  the  other ;  and  his  intent  appears,  that  his  and  the  J^^. 
grand-fatlier's  eftate  (hall  pafs  together ;  and  this  explaineth  it,  ^*  ^*^*  ^^^* 
Siat  he  \«:ill  not  enter  for  forfeiture,  and  fo  is  no  difcontinuance.    Et  cowper,  702. 
adjournal^  ahjentc  Wr AY.  i.  T.  R*cp. 73$. 

K  4  Boyton 
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Casi  3^  Boyton  againft  Andrews  and  Simpfon, 

Hilary  Term t  ^Q.  Elix,    Roll  1^6, 

What  rcqucft  is  "pvEBT  upon  an  obligation.    The  condition  was  to  make  ao  af- 

thf  ""IXm-  furance  to  the  obligee  of  certain  land  before  the  loth  March, 

anc^^ofa'co-     '7*  ^^^^'  ^'^^  '^  ^^  fortune  that  the  obligee  rcfufe  to  accept  the 

venanc.  aflurance,  and  fhall  make  reqneft  to  have  ioqI.  in  fatisfaftion  of 

it ;   then  if  upon   fuch  requcft  within  Jive  months  after  he   pay 

1.  Wood's  Con.  the  icol.  that  then,  &c.     At  the  day  he  rcfufed  the  aflurance,  and 

394-  440*        afterward,  27.  £//z.  he  maketh  requeft  to  have  the  lool.     If  this 

requcft  were  fufficient  for  the  time  ?  was  the  queftion  upon  dc-» 

murrer. — Upon  motion  without  argument,  the  opinion  of  the 

Justices  was,  thatarequcft  at  any  time,  during  his  life,  was  good  j 

and  he  is  not  reftraincd  to  make   it  at   or  before  the  day  tlio 

aflurance  was  to  be  made.    And  judgment  was  for  the  plaintifi\ 

Casi  4.  Cotcford  againft  Peafe* 

It  is  a  good  «•.  PROHIBITION.  The  plaintiff  fueth  the  defendant  for  tithes 
^w  for  one  A  jj^  fpecie  of  certain  paftures  in  M  where  he  was  parfon.  Tho 
^'-h'^r'^^iL  ^^f^^^*^^  ^^  ^^^^  ^  prohibition  furmifeth,  that  he  was  an  inhabt- 
to  the  Ww^r  o"'*  ^^^  in  S,  and  that  time  out  of  mind  every  inhabitant  there  that 
another  parifti,  had  paftures  jn  JV.  had  paid  tithes  for  them  to  the  vicar  of  S.  and 
&C.  that  the  vicar  of  S,  had  paid  to  the  parfon  of  iV,  two -pence  for 

i.Eq.Caf.Ab.  every  ^cre. — The  Court  held  the  prohibition  did  lie,  and  that 
167.  the  plaintiff  (hall  declare,  ^nd  the  defendant  may  demur  to  it  if  he 

r  pUr'will      ^^^^ »  ^"^^  ^^  ^^  ^^  '^  ^^  ^^^  prefcribed  to  pay  two-pence  for  every  acre, 

572.     D0U5I.  2C4,  205.     I.  Term  Rep.  417. 

casi  5.  Botham  &  Cooper  againft  Lady  Grefham, 

Prch  bition.      pROHlBITION.     That  fhc  fued  them  in  court  chriftian  for 

Ante  71.  ^  tithe  hay  ;  and  furmifed,  that  time  out  of  mind  they  had  paid 

Port.  306.        to  the  vicar  there  four-pence  for  the  tithe  hay  of  every  acre.-r- 

COKE  moved,  this  was  not  good,  for  here  modus  decimandi  fhall 

not  come  in  queftion ;  but  he  ought  to  plead  it  in  the  fpi ritual 

court,  that  it  appertains  to  the  vicar,  and  not  to  the  parfon  ;  and 

if  the  vicar  fue  for  tithes,  there  modus  dectmandi  fhall  come  in 

queftion. — And  a  confultation  was  granted.  ^  F\  Cafum  precedent. 

Ca,i  6.  Gomerfal  agairtjl  Bilhop. 

Hillary  Temt,  3 1 .  Eliz.  Roll  751. 

^en*the/^'  PRpHIBTTION.  The  plaintiff  furmifed,  that  he  fued  him  for 
r^/thm^xdihede*  tithe  of  hay,  whereas  there  was  an  agreemrnt  between  them, 
r/u-<i/:«n,inpro-that  for  the  fum  of  fcvcn  (hillings  per  annum  he  promifed  him, 
hibitioM,  is  fatal  that  he  fhould  have  the  tithes  of  this  land  for  his  life:  and  in  his 
.  to  the  whole  declaration  hp  faid,  that  for  this  fum  the  defendant  let  him  his 
cXi^rrfJ?.  ^^^^^^  ^^^  life— And  for  this  variance  the  Court  held  all  to  be  ill, 
I.  T'linRep.  for  the  furmife  is  as  the  writ;  and  if  tliere  be  variance  between 
427.  656.         the  furmife  and  declaration,  all  is  ill. 

A  difcharge  GoDFREY  faid,  it  had  been  ruled  in  Pendleton  v.  Hunt  (a),  that 

from  tithe-  may  an  agreement  between  tlie  parfon  and  the  pariftiioners  was  a  good 

be  by  parol,  caufc  to  grant  a  prohibition,  for  the  fpiritual  court  cannot  try  it; 
Poll.  xS8.  ^y^j  jj^gy  y,iii  j^Qj  ^iJQ^  ^^^  pl^^^ 

Crow  Jac.  ij;^   3*  ^""'-  ^^7^ 

(m)  1.  Leon.  12S. 

Stedman*s 
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Stedman's  Cafe.  Cah  7. 

OTEDMAN  was  indidcd  upon  the  5.  EUz,  c,  9,  for  perjury  5  ^^  »nd:ame«t 
■^  and  the  judgment  was,  That  he  was  examined  upon  certain  J^^''"^^J!^*^ 
articles  in  the  ftar-chamber,    and  th^X  false  et  voluntarie  dcpofuit^c^^^^j^vctj 
and  (hews  not  in  what  matter  he  fwore  udfly,  nor  in  what  aftlon  ;  was  fwom, 
and  the  oath  was  in  the  ftar-chamber  in  Middlefex^  and  the  indid*-  Poft-  148. 
meat  in  Stafford.   And  he  was  difchargcd.  Dougi  156, 

Richard  Thomas's  Cafe,  Cxsi  g. 

TLTE  was  indiftcd  upon  the  5,  Elh,  c.  9,  for  perjury  ;  and  recited  Thcftatuteof 
^^  the  ftatute,  That  if  any  be  fworn,  &c,  in  any  court  of  record,  {J^^r^  """i*^ 
whereas  the  ftatute  doth  mention  them  Ipecially,  &c.      Alfo  that  Ame^ioc. 
fipud  ca/irum  Lincoln,  false  depofuity  and  (news  not  in  what  county  Poft.  147,' 
the  caftle  was,  he.     And  it  wanted  the  concluiion,  ft  Jic  falsi  et  ^,i^^f^^^^^ 
Voluntarte  perjurium  commifii^  cfr.     And  he  was  difcharged,  ^14. 

Sho.  190.     Sav.  43.     liolc,  534.     Stun.  403.     1.  Hawk.  318.    2- Hawk.  321, 


Lenthal's  Cafe.  C'^"  9- 

T  ENTHAL  was  indided  for  the  murder  of  CVir;  and  the  words  ^"I"!*^""?"' 
-'-'were,  Inquijitto  capta  apud  Herefordy  fefr.    but  ftiewed   not  in  whatco^ty"it 
what  county  Hereford  was,  which  fliould  be  of  neceffity ;  for  the  was  taken,  an4 
coroner  or  juftice  of  the  peace  cannot  take  an  inquilition  out  of  where  the  of- 
their  jurifdiftion.   Alfo  it  Ihewed  not  the  place  where  the  ftroke  was  ^^  *^<>^«- 
given.— And  for  thefe  caufes  the  indiftmcnt  was  held  to  be  void.    ^^|*- ^^6*  73«- 

2.  Hawk.  »59.  265.  314.  362.     3.  Bac,  Abr.  loi,    x*  T.Rep^  69* 

Goflen's  Cafe.  cas.  io. 

/^OSLEN  was  indifted  for  the  murder  of  Marfum\  and  the  in-  Indiamenc 
^^  diftment  was,   That  percujjit  in  brachia  fua  dextra. — CoKE  qua^ied  for 
moved,  that  this  was  falfe  Latins  and  without  fenfe,  or  certainty  ^^  ^^• 
where  the  ftroke  was,  and  Ihcwed  not' where  the  party  died  of  the  q^^  ^^  ,^j^  ^^ 
ftroke;  for  it  was,  **  and  fo  of  it  eo  injlante  die  obiit'^ — ^And  the  Poft.  131. ' 
opinion  of  the  Court  was,  tliat  it  was  vicious, 

Kirkby  againfi  Coles.  Ca.e  „, 

Hilary  Term^  31.  £//«. 

A  SSUMPSIT.    And  declared,  that  whereas  a  certain  commu-  where  motual 
'^^  nication  was  between  him  tmd  Cooper ^  for  the  mafting  of  cer-  promifes  are 
tain  hogs  for  the  plaintiff;  in  confideration  that  the  plaintiff  gave  made  at  the 
to  Cooper  three  fhillings   for  every  hog  well  mafted,   the  defcn-  ^^^T*  ^^T^^^ 


will  lie. 


703. 


dant  aflumed  that  they  fhould  be  well  fatted,  and  re-delivered  to  p^^" 
him ;  to  which  promife  he  giving  credit,  did  deliver  to  Cooter  one 
hundred  and  fifty  hogs  to  be  mafted  ;  and  for  that  fifty  of  the  hogs  Hob.  gg. 
which  were  not  re-dehvered  to  the  plaintiff,  he  brought  his  aftion.  2.  Jones,  168, 
— ^After  verdift,  Tredwav  did  alledge  in  arreft  of  judgment,  J;  *^"-  «*6. 
that  there  was  no  confideration  to  charge  the  defendant,  for  he    °^P*  *9o« 
had  no  benefit.    But  Godfrey  alledged  for  the  plaintiff,  that  the 
promife  was  the  caufc  of  the  contract,  and  being  made  at  the  time 
of  the  communication  it  (hall  charge  him ;  otherwife  perhaps,  if  it 
were  made  at  another  lime.     And  it  was  adjudged  in  Smith  v,  AntB4». 
Edmunds^  where  two  merchants  were  indebted  one  to  tlic  other,  * 

and 


(JOL^S.' 


Ciisx  1%. 


13?  Trinity  Term,  3 1 .  EIrz.    In  B.  R, 

KriKBT  and  thfv  agreed  to  deliver  all  their  bills  and  bonds  into  the  hands 
*^*!?^  ^^  ^^^^  defendant,  he  did  affome,  that  he  woold  not  deliver  them 
till  all  aftions  were  determined  hcrwcen  them ;  and  notwithftand- 
ing  he  had  delivered  to  one  of  them,  and  the  other  party  brought 
his  eftion,  -and  it  was  adjudged  maintainable,  yet  he  had  no 
benefit  by  keeping  of  them :  yet  that  was  not  material ;  for  the 
aSion  was  groimded  upon  the  promife  and  deceit :  fo  here, — 
And  of  that  opinion  were  Wray  and  Clench,  bccaBfc  the  pro- 
mife was  at  the  time  of  the  conimnnication.  Gawdy,  'juflkt^ 
yr as  of  the  contraiT  opinion. 

Warcop  agahij  Morfe. 
.^9S««/>wiif  A  SSU?vIPSTT,  And  declares,  that  in  confidcration  he  had 
Ke  on  a  promife  -TX  b^^^ght  of  the  defendant  three  parcels  of  land  upon  the  lotb 
Swi'rudtaf  ^^'^'^^^'1  te  aftei-wards,  viz,  19.  Dicembcrf  affnmcd  to  make  him 
•cTtheWc.  *  fiifficient  aflurartce  thereof  before  fach  a  day.  After  verdift. 
Ante 94.  Godfrey  pioved,  that  the  confideration  was  executed. — But  it 

was  adjtid2;<*cl  for  tlie  plaintiff;  for  the  afliirance  was  the  fubilance 

Leon.  207.  ra.u     j-T  J         *^ 

i.Coiw  bk.     ^*  ^^  ^^^  ^^^^  matter. 

i#2.       1.  Bi^.  Ab.  170. 

Casi  13.  Stretton  againfi  Tayler. 

The  Attccncy  T  NFORMATION  upon  the  ftatote  of  ufury,  tarn  frafetpfi  qttam 
Genera]  cannot  1  p^Q  reginu.  The  queen's  Attorney  entered  a  mn  vuit  frojkqui^ 
•/!!(  Ytotn  ^^^  ^^^^  ^^^^  ^^^  pleaded  in  bar  againft  the  informer  for  all ;  and 
lai^r^r/uir.-,  Jf  being  moved  in  court,  Wray  held  it  ihould  be  no  bar.*  But 
wcept  lor  the'  PoPHAM,  j^turmy^  alledged,  that  it  cannot  be  found  in  any  re- 
kings  part  of  cord,  tliat  the  party  had  proceeded,  when  the  Attorney  had  en- 
p  V*"!*'^'  tered  a  non  vuh  frojeou't.  For  they  do  it  iwt  without  great  confi- 
'^  '  ^  ^*  deration,  when  the  mformation  had  long  depended,  and  nothing 
a,  RoB.  Rep.  ^^^^^  in  it ;  and  it  is  entered  for  the  eafe  of  the  fubjeft,  that  he 
,3^     '  fhould  not  be  grieved  without  caufe ;  and  it  is  not  againft  rcafon. 

If  .Co.  65.  b.  that  in  perfonal  fuits  the  aft  of  the  one  plaintiff  Ihotild  prejudice 
3»  inft.  154.  x\'iQ  other.  And  here  the  queen  is  the  principal  and  firft  named; 
iHawk^p  c!^^^  if  it  were/>r<?  domina  regind  tantum^  it  is  clear  fhc  might  dif- 
c'  8  V  f.  21.  '  charge  it ;  and  the  replication  (hall  be  in  tlic  Attorney's  name  only ; 
2.  Hawk.  c.  z6.  and  therefore,  after  plea  pleaded,  the  queen  is  only  party  in  a 
*•  ^<r'  maimer.     And  it  was  adjudged  withm  thefe  eight  years,  that  if 

Cowp  611.  ^^^  informer  be  non-fuitcd,  the  gueen  cannot  proceed  ;  and  by  the 
owg .  139.  {^Lme,  rcafon,  where  the  queen  will  not  proceed,  it  bars  tlie  party  ; 
and  the  records  of  all  times  warrant  it.  —  But  at  another  day 
it  being  moved  again  Wray  faid,  they  all  held  that  the  entry 
was  no  bar  to  the  party ;  and  that  upon  conference,  Anderson 
and  Man  WOOD  were  of  the  fame  opinion,  that  the  party  is  not 
barred  by  the  queen's  not  proceeding ;  for  in  that  the  law  giveth 
the  party  the  moiety,  the  queen  cannot  difcharge  it.  And  Wray 
and  Gawdy  denied  that  the  non-fuit  of  the  party  did  bar  the 
queen. — And  it  was  afterwards  ruled  that  the  party  is  not  barred, 
by  tliis  entry.     11.  Co.  65.  b. 

CA»t  14,  Perry  agaitijl  Scam, 

Michaelmas  Term,  30.  ^  ^i,  Elix.  Roll /fiu 
t  ^^nt^lZk  PROHIBITION  againft  the  defendant,  parfon  of  the  church  of 
for^g^eefiTarcs  '  Skcrring  in  EJJex^  for  that  he  had  libelled  in  the  fpiritual 
cut  ^fore  they  are  ripe,  and  eiven  to  mikb  iim,  and  draft  eattlt^  U  good  |  bot  a  m»dui  to  j^iy  To  anych 
f  jr  every  ca/f  lamb,  fctcty  in  Ticu  of  lithe  for  all  dry  cattU^  >^«<"/i.  ^^^  wo«/,  &c.  U-b^d.  a.  Lqon.  17, 
Bunb.  275.       ».  Ld.  Ray.  11 59.  •    3.  Com,  Di^.  88.  90. 
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court  for  tithes  of  green  tares  eaten  before  they  \k  ripe ;  for  tithes  Pehrt 
of  herbage  of  dry  cattle ;  for  tithes  of  Iheep  bought  or  fold  ;  and  ^s^i»A 
for  churchings  and  burials.  He  furmifed,  as  to  the  green  tares,  Soam, 
that  in  thefaidparifh  they  had  not  fufficicnt  meadow  orpafturc  for 
their  draft  cattle  and  milch  kine;  and  in  confideration  thereof 
tbcy  had  ufed  tipie  oqt  of  mind,  &c.  to  pay  the  tenth  (hock  of  their 
ripe  tares ;  but  for  the  green  tares  which  were  eaten  before  they  were 
ripe,  in  confideration  they  gave  them  to  their  cattle,  they  were  dif- 
f  harged  of  tithes  for  the  fame. — As  to  the  herbage  for  dry  cattle, 
he  furmifed,  that  every  parifhioner  there  who  had  milch-kine 
and  calves  under  the  number  of  feven,  fhall  pay  for  every  calf  Ij^e 
rears  one  half-penny;  for  every  one  they  kill  one  penny;  for 
every  one  they  fell  the  tenth  penny ;  and  if  he  have  feven  or 
above,  to  give  one  in  fatisfaftion  .of  tithes  of  them  and  all  dry 
cattle. — ^As  to  the  tithes  of  iheep  bought  or  fold,  he  furmifcdf, 
tli^t  they  paid  for  the  lamb  one  lialf-penny,  and  for  the  wool  and 
fleece  o^  the  Iheep  one  penny ;  and  for  all  fheep  bought  or  fold 
between  the  Lady-day  and  Lammas^  to  pay  four-pence :  and  to  the  . 
refidue  of  die  year  faith  nothing,  nor  to  the  churchings  and 
buryings  :  and  for  that  it  was  clearly  held  ill. — And  to  the  firft. 
Coke  laid  it  is  no  gopd  furmife  ;  for  he  may  as  well  prefcribe  to 
be  difchargod  of  hay  given  to  his  cattle,  and  it  is  a  prefcription  tn 
non  d€cimandQ\  and  he  doth  not  prefcribe  for  all  tares,  but  for 
thofe  given  to  his  cattle ;  and  hath  not  averred  they  were  given 
to  his  cattle ;  fo  purfueth  not  his  prefcription,  as  10.  Edw.  4, 
fL  2,  is  that  he  ought.  To  the  fecond  furmife,  it  is  not  good; 
for  he  alledgeth  not  that  he  had  calves  ;  for  if  he  hath  no  calves 
but  dry  cattle  he  pays  nothing,  and  it  is  uncertain  whether  he 
Ihall  have  calves  or  not ;  fo  it  is  an  uncertain  thing  for  a  certain 
duty.  And  laft  term  it  was  ruled  in  the  Lady  GreJhanCs  Cafe^ 
where  one  prefcribed  to  pay  yearly  by  the  hands  of  two  pcrfons  in- 
habiting in  fuch  houfes,  four-pencQ  to  the  vicar  in  fatisfaftion  of 
all  tithes,  it  was  adjudged  ill ;  for  the  houfes  may  decay,  or  none? 
live  in  them ;  fo  nothing  (hall  be  paid. — As  to  the  firft,  the  Court 
held  it  a  good  furmifp ;  for  Wr  ay,  Chief  Jujiice^  faid,  the  matter 
is  the  want  of  meadow  and  pafture  ;  and  it  he  had  faid,  for  want 
pf  meadow  and  paftr^re  they  had  ufe  to  eat  their  meadows  with 
their  cattle,  and  for  fo  much  as  they  did  eat  to  pay  no  tithes,  it 
had  been  good.  But  for  the  fecond,  the  not  averring  he  hado^T^c^.- 
calves,  this  cannot  be  good ;  and  the  others  are  not  to  be  defcnaeJ. 
Therefore  for  all,  except  the  firft,  confultation  was  granted; 
and  for  that  they  would  advife. 

EngUih  agatnjl  Pellitory  Tayler  &  Smith.  Caie  15. 

Michaelmas  Term,  30.  W  3 1 .  £//«.    Roll  521. 
'T'RESPASS  for  affault,  battery,  and  wounding.    Two  of  them  The  nepUcation, 
^    pleaded,  that  they  were  leiTees  of  certain  lands  ;  and  there  were  "  ^  injurmfuis 
certain  pofts  upon  the  land,  and  the  plaintiflF  would  have  taken  « ^^Jf ^^^^-f?** 
them  away,  and  they  gently  took  them  from  him,  &c.  The  third  to'nwo'ftverai 
pleaded,  that  He  came  and  found  them  contending  for  the  pofts,  juftifications, 
and  he  parted  them,  molltter  laying  his  hand  upon  the  plaintiff,  ^y  different  de- 
iThe  plaintiff  replieth,  de  injuriisfuis  propriis  abfque  tali  cauja  ;  and^®°^*"?:  *"  ^^ 
found  for  him, — Harris  moved/ that  this  was  no  iflue ;  for  th^^^lo^ 

I.  Leon.  124.       1.  Salk.  118,  aiit 

plain- 
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Inglmh      plaintifF  ought  to  have  made  feveral  replications,  and  aB/qr/e  taji  cattja 

FelITt^b     ^^^  ^  '^^  iffue  to  all. — The  Court  faid,  though  it  be  no  good 

TiiYLEi  &    form  of  pleading,  yet  by  reafonabJe  conftruftion  thefe  words  abfque 

Smith.      ^^^/  cnuju  being  nomen  arqu'ivorumy  fhall  be  referred  to  eycry  caufc; 

and  fo  the  pleading  (hall  be  maintained :   and  judgment  was  given 

for  tlic  plaintiff  (a), 

(«)  See  4.  &  5.  Ann.  c  i6. 


Caii  I.  Sir  Thomas  Cecil  agatnji  Harris. 

In  the  Common  Pitas, 


Trinity  Term^  29*.  EUx.    Roll  823. 
Jf**levyf€r      "P^EBT  againft  the  defendant  as  executor  for  the  arr'Sarages  of 
••^li;«^"  ^^^^  "^  ^""^  ^^^'^^  teftator.     He  pleaded  /w;^  per  diftrefs  k^  fic 

be^KsH^ed'to  ''^''  detinet.  Upon  ilTue  joined,  it  was  found  by  verdift,  that  a 
ifebi  lor  rent,  ftranger  who  w^as  the  ailignec  of  the  term,  by  the  executor,  had 
aod  it  be  found  paid  the  rent  to  the  plaintiff,  who  had  accepted  it ;  but  no  dif- 
thc  rent  was  xxzi&  was  taken  for  it :  and,  If  the  plaintiff  mould  have  judgment 
bj'^v?^"/i"7hc  ^P^"  t^is  plea?  was  the  queftion. — Anderson,  Periam,  and 
rerri^isforihc  Wyndh  AM,  held  clearly,  that  judgment  IhgU  be  againft  the  plain- 
defendant,  tiff ;  for  the  fubft^nce  of  the  plea  is  found  with  the  defendant;  for 
Fc.'t.  157. 209.  it  is  found  the  rent  is  paid  ;  fo  non  detinet  tlic  rent ;  and  the  fub- 
*34-  ftance  is  upon  the  non  detlmt^  and  not  upon  the  Icyvim  by  dtftrefs.^^ 

Co  66  Walmsljiy  held  ftrongly  the  contrary,  that  the  fubftance  of  the 
Dougi.  666*.  P'^'^  i^  upon  the  levying  by  diftrefs  ;  and  if  it  be  found  it  was  not 
I.  TcrinP>ep.  levied,  the  refidue  is  not  materia ;  for  this  is  die  matter  travcrfa- 
»36.  659.  ble;  and  upon  this  is  the  ilfue,  and  fo  is  4.  Hen.b>  and  33.  Hen.b. 
But  the  other  Juftices  clearly  againft  him;  and  Anderson 
denied  the  book  of  4,  Hen.  6.  and  faid  other  books  are  againft  it. 

CikiB  %.         .  Sutton's  Cafe. 

Jneit<f)mcnt  1^  JECTIONE  FIRM^.  And  declares  of  a  leafe  for  years  madt 
bya/«/7;TragainftXl#  ^q  j^j^^  ^^  plaintiff  by  the  defendant  himfelf.  Upon  not 
^'"^T'd^f^*  .  guilty  pleaded,  the  jury  found  a  fpccial  verdift,  that  the  defendant 
iii[y  ihat  th^f-  '"^^^  nothing  in  the  land  when  he  made  the  leafe  to  the  plaintiff; 
for  hart  no  in-  and  that  afterwards  he  entered  upon  the  plaintiff;  and  the  jury 
terrtiin  iiie  finding  the  whole  matter  at  large,  the  queftion  was,  If  his  entry 
land  dcmifcd,  ^,^^  lawful? — ANDERSON  and  Periam  held  clearly,  that  the 
JhaiihaSu^^^^  Ihall  recover;  for  this  is  a  good  leafe,  and  intcreft  be- 

ir.entiibrajury  tween  the  parties,  fo  that  the  Icflee  may  enter,  and  the  other  can- 
may  find  an  not  put  him'out;  and  when  he  hath  right  and  intercft,  he  may 
ijoff^e/on  the  j^ave  his  aftion  ;  and  this  may  as  well  be  found  by  the  jury, 
Ame^'f"*  though  but  a  matter  of  eftoppel,  as  any  other  matter.  And 
Pod!  w.  Anderson  faid,  it  hath  been  adjudged,  it -^.  levy  a  fine  to  B.  of 
his  own  land  for  years,  and  £.  is  oufted,'>^.  fhall  have  an  affife ; 
Co.  Lit.  227.  a,  j^rid  they  faid,  the  jury  in  any  cafe  are  bound  to  find  an  eftoppel : 
Ci*rca^r!"iio.  ^^^  in  Pkctdars  Cafe,  becaule  they  would  not  find  an  eftoppel, 
a»  Co.  4.  b.  thoy  w^ere  attainted. — Walmsley  held  the  contrary ;  for  being  a 
4.  Co.  53.  a.  matter  of  eftoppel,  and  the  jury  being  fworn  to  find  veritaum 
I.  Leon.  206.  fa^ti^  they  ftiall  not  find  an  eftoppel;  and  the  jury  having  found 
I  Siund'  ^^"  '^^^  matter  at  large,  and  the  truth  appearing  to  us  that  the  plains 
I.  SaJk.  17^6.^*  tiff  had  not  right  nor  caufe  of  aftion  but  by  eftoppel,  we  muft 
s!  Hac.  Ab.441.    5-  «««•  Ab.  315-    Covp.  601.  579.     \, Term  R«J>.  86, 704,    v  Term ^ep.  i7i- 

judge 
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jladgc  according  to  the  truth  of  the  matter.     Wyndham  feemed     Sottow'* 
to  agree  with  him,  that  it  Ihall  be  adjudged  according  to  the  truth       Ca«x,  ^ 
of  the  matter:  and  thereupon  Peri  am  faid,  they  would  know 
thie  opinion  of  other  Jufticcs;*  but  faid  privily  tlicrc  was  no  great 
queftion  in  it. 

Marlw  againji  Wright  and  Green.  Case  3. 

Int.  30.  y  31.  £/i«.    Roll,  803. 

PJECTIONE  FIRMiE.     The   cafe  was,  Edmund  h\{)io^  ^^^Abifhop'steft 
**-*  London  made  a  leafe  6.  J?//z.  for  twenty-one  years  of  land  for  three  lives 
l^artof  his  bifhoprick,  rendering  tlic  ancient  rent,  and  afterwards  concurrent  with 
was  tranflated  toTork  ;  and  17.  EU%.  Edwin  then  bifliop  of  London  *  *eafe  for  ai 
granted  the  land  to  three  for  their  lives,   rendering  the  ancient  ^'^Sec^^** 
rent :  tlic  Icffec  attorneth,  the  dean  and  chajjer  confirm  the  leafe,  v^^^     ^'^ " 
Edwin  was  tranflated  to  Tork^  and  John  now  biftiop  of  London  made 
»  leafe  to  the  plaintiff.    The  queftion  was,  If  the  leafe  for  three  Co.  Lie.  45.  a. 
lives,  being  confirmed  by  the  dean  and  chapter,  was  void  (o  bind  w^"^"  ^^^* 
the  fucceifor  by  the  ftatute  of  i.  £//z.  c.   19.  the  leafe  for  years  3.  uv.*43L 
being  tlien  in  ejfe  P — And  it  was  adjudged,  that  the  leafe  for  three  10.  co!  62.' 
lives  did  not  bind  the  fucccffor.     And  the  principal  reafon  was,  3.  Com.  Di^* 
that  by  tlie  words  of  the  ftatute,  upon  leafes  made  by  bifhops,  the  *5'' 
ancient  rent  muft  be  jeferved,  and  yearly  payable ;    and  in  this'*   ^^"^  '^ 
cafe,  the  rent  referved  upon  the  grant  for  three  lives  in  rcvcrfion, 
although  it  be  due,  yet  the  fucccffor  had  no  remedy  for  it,  during 
the  leafe  for  years,  by  diftrefs  or  by  adion  of  debt,  being  referved 
upon  a  leafe  for  life ;  nor  by  aflife,  for  he  had.no  feifin  ;  and  fo 
it  is  not  due  or  payable,  according  to  the  intent  of  the  ftatute.  And 
the  plaintiff  had  judgment. 

Smalwood   and  two  others  againji  the  Bifliop  of  Ca«e4^ 

Coventry,  &c.  and  Marih. 

/^UARE  IMPEDIT  brought  by  the  plaintiffs,  as  executors  of  a  fuarg  intpf* 
^*^^  fVilUam  Sale,  for  not  fuffering  them  to  prefent  to  the  arch-  dit  iks  by  exc- 
deaconry  of  i)<rr^y,^ which  became  void  in  the  time  of  the  teftator,  ^"^«*"  ^or  <ii£. 
and  belonged  to  him,  and  after  his  death  to  the  plaintiffs,  to  pre-  femir^JaT* 
fent ;  and  the  writ  ind  count  fuppofed  a  difturbance  to  the  tefta-  areMcaconry 
tor  ill  his   life,  in  nunc  retardationem  executionis  tejlamenti  prad'uT .  void  In  the  tiror 
And  it  was  demurred  upon  it — Firft,  becaufe  the  arch-dcaconry  of  their  tcftatoj^i 
is  yet  void ;  and  fo  they  may  have  an  aftion  for  the  difiurbance  to  ^  *^.^^7  **' 
,  thcrafelves.     Secondly,   there   is  no   fuch   writ  in  the  Rcgifter.  \^^ria^J^^ 
Thirdly,  here  is  a  double  difturbance,  to  the  teftator  and  to  them-  fhail  abate 
felves.     Fourthly,  the  difturbance  to  the  teftator  is  alledged  to  be  Poft.  107. 
in  retardationem  executionis  tejf amentia  which  cannot  be  ;   for  in  the 
time  of  the  teftator  there  was  no  tcftament.     25.  Edw.  3.  pL  40.  Co.  Lit.  544. 
4*     This  is  not  an  aftion  given  by  the  equity  of  the  ftatute  of 
4.  Edw.  3«  c.  7. 5.    Fifthly,  an  arch-deaconry  is  luch  a  fpiritual pro-         » 
motion  for  which  an  aftion  licth  not ;  for  it  is  a'fpiritual  office  and 
funftioix,  and  hath  no  certain  place  to  be  indufted  in ;  as  24.  Edw.  3. 
pi.  42.  where  this  queftion  is  glanced  at  there.     Fide  50.  Edw.  3. 
fl.  26.  39.  Edw.'  3.   21.     18.  Edw.   3.  9. — And  it  was  refolTcd, 
that  the  writ  Ihall  abate.     Anderson  faid  tliey  were  all  refclved, 
that  as  the  writ  is  brought,  it  Ihall  abate  ;   and  yet  they  agreed 
that  a  fpccial  writ  lietli  in  this  "cafe  for  the  executors.     And  the  /^xsg^^hlscafe 
principal  reafon  of  their  judgment  was,  becaufe  the  ^v^it  was  in  r^ve?  i'oit! 
nunc  retardationem^  which  caimot  be  of  a  difturbance  in  the  life  of  107, 
the  teftator  (tf J. 
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^''•*^"  Bond  jf^z/;?;?  Richardfon. 

Michaelmas  Term,  30.  ^  ^i.EItz.      Roll 6 lO. 
^^^l^^'"^'*  Xy^^^  The  condition  was  fot-  the  piy^ 

proof  of  pay-  nicnt  of  a  lefler  fum  at  a  certain  day  and  place.     The  defcnd- 

incnt*f/«r«/fc/  *P^.  pleaded  payment  at  the  day  and  place  according  to  the  con- 
day,  dition ;  upon  Which  they  were  at  iffue ;  and  it  was  fo\ind,   that; 

I.  And.  198.  he  paid  it  before  the  day^  arid  at  anotlicr  place,  and  the  plaintiff 
Owen,  45.  accepted  it ;  andj  For  whom  tills  verdift  was  foiind  ?  was  tlie  quef- 
1.  Leon.  311.  tion.— AndersoJj,  Chief  Jujiice,  It  is  no  queftlbn,  but  it  is  found 
Cro^Ca*.  284.  ^^^  **^  defendant.-  And  afterwards  in  McL  31.  ^  32;  Eli%.  it  was 
Cro!  Jac.  435'.  moved  again  ;  and  then  Anderson  faid,  they  were  ill  refolved  to 
i.B«:.Ab.4a6.  give  judgment  againft  the  plaintiff;  for  payment  before  tlie  day  is 
3.  Bac.Ab.  710.  payment  fl/  the  day.  And  thereupon  it  was  adjudgdd,  that  the? 
Ca  Liu  212.  b.  plaintiff  fhall  be  barred,  {a)  Kaie  5.  Eliz.  Dyer  222.  contra. 

{a)  By  4.  Anne,  c.  16.  f.  it.  if  the  prin-     not  ilrt£lly  paid  according  to  the  eondlttoii 

opal  and  intcreft  be  paid  before    ailion    ofthebotxl. 

brought,  it  may  be  pleaded  in  bar,  tliough 

^'^'^  ^  Mills  againft  SnowbalL 

fcniTand**"  pNTRY  SUR  DISSEISIN.  The  parties  being  at  ifluc,  and 
withdrawn,  ^^c  jury  at  the  bar,    one  of  the  jurors  was  challenged  by  the 

may  be  after-  demandant,  and  alfo  by  the  tenant ;  and  thereupon  he  was  with- 
ward»fwom.  drawn.  Afterwards,  becaufe  there  were  not  jurors  fufficicnt,  it 
was  prayed  that  he  might  be  fworn ;  and  by  the  aflcnt  of  botli 
Livery  for  part  parties  he  was  fworn  by  order  of  Court. — Upon  evidence  1  it  wa^ 
may  be  good  for  held,  that  if  a  feoffment  be  made  of  divers  lands,  and  of  a  houfe 
Ante**'**^'  in  which  the  feoffor  doth  dwell,  and  delivers  the  feoffilicnt  in  the 
^^'  houfe,  and  fpeaks  nothing  of  the  land,  yet  it  is  good  of  all ;  for 

Co.  Lit.  48.  a.  they  having  an  intent  to  give  and  take  livery,  this  is  a  good  feoff- 
I  Wood's  Com.  ment ;  for  they  aflembled  tliere  for  that  purpofe. — It  was  held, 
5H^  that  where  one  dcvifeth  land  to  his  wife  for  life,  remainder  to  his  fort 

A  limitation.,    and  heirs,  and  if  he  dieth  before  his  age  of  twenty-one  years,  that 
Ante  122.         then  it  fhall  remain  to  J.  S.  in  fee,  and  dieth  ;  the  fon  levieth  a 
pgft.  359.         flj^^^  3j^j  jjgjh  before  twenty-one  years  ;  J.  S.  fhall  have  the  land 
after  the  death  of  the  wife ;  for  it  is  a  plain  limitation* 

Ca"  7-  Anonymous. 

It  is  a  good  piea  pv^BT  by  an  executor.  The  defendant  pleads,  that  the  plain- 
SbTbf^^e^L  tiff  was  an  alien  nee  at  Ghent,  under  the  obedience  of  Philip 
tutor,  that  the"  king  of  Spain,  enemy  of  the  queen. — And  it  was  held  a  good  plca^ 
plaiotitf  is  aa  though  the  aftion  was  brought  as  executor ;  and  though  no  wars 
miitntaemy.  wcre  proclaimed  between  tliis  kingdom  and  SpatH^  by  rcafon  of 
Poft.  683.        ^^^  j^^g  ^Yizt  he  did  as  an  enemy. 

C6.  Lit.  129.  Owen,  45.  Went.  15.  Molloy,  870.  Moor,  431.  Carter,  49*  19?.  Skin.  370*  Salk. 
46.  Li.  Ray.  241.  283.  83 «;.  Fofter,  186  2.  Str.  1082.  3*  Burr.  1739.  »«  Bac^  Abr,  376«  Doug- 
las, 641.  650.     GUb.  on  Wills,  389.     i.  Term  Rep.  84. 

casi  8.  Green's  Cafe. 

In  hue  and  cry  A  CTION  upon  the  ftatute  of  TFincheJier^  for  that  One  Brook  his 
byamaiterfor  ^  fervant  was  robbed;  and  alledges,  that  tlie  plaintiff  himfelf 
a  robbery  on  his  cjijnc  bcforc  a  juftice  of  pcacc,  and  was  fWorn  according  to  the 
fervant,  the  in-  ^^^  £^y^^  ^  j^^  /^j^  After  vcrdift,  it  was  allcdged  in  arreft  of  judg- 
be'^vCT  b^ihe  ment,  that  the  lervant  was  to  be  fworn,  and  not  the  mafter.— And 
fervant,  and'     fo  was  the  opinion  of  THE  CoURT  :  for  the  fervant  might  kn6w  the 

not  the  mafter.    Cro.  Car.  38.  336.    Cro.  Jac,  224.     i.  Leon.  323.     3*  Mod.  238.  289.     Salk.  613. 
Show.  94.  241.     Carth.  146.     a.  Hawk.  P.  C,  117.    a.  Saund.  380. 

(«)  See  S.  Ceo.  2.  c.  16.      42.  Geo.  %,  c.  24, 
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fcrfons  when  the  fcnrant  was  robbed,  and  Ihc  mafter  was  not  m 
company  :  and  the  intent  of  the  ilatutc  is,  that  he  that  had  no- 
tice ihall  be  fworn.    And  thereupon  the  judgment  was  ftaid« 

Bcafe  againjl  Draiton.  ^^"  9- 

Tr\EBT  upon  an  obligation.    The  condition  was,  tlut  if  J,  S.  ^  ^^!^ 
-*^  makes  an  obligation  to  the  phi ntifF  before  Aftchaelmas^  ^^^bondxotkt 
then,  &c.  The  defendant  pleaded,  that  J.  S.  made  the  obligation,  pUimtff,  i$iwc 
and  fealed  and  delivered  it  to  another  as  his  deed,  to  the  ufe  of  the  fiti*ficd  by  tbc 
plaintiff. — And  it  was  adjudged,  that  it  was  no  performance  <>f  ^^^^  ^^^^^  ^^^*<  *• 
condition ;  for  the  meaning  was,  that  it  fliould  be  a  good  deed  to  the  ^  his  *S.  ^ 
plaxntifr»  and  perhaps  the  other  will  not  deliver  it  to  the  plaintiff.    Ante  54. 

Cro,  Car.  19.  77.    Cfo.  Jac.  570.    i,  Lut.  565. 

Hare  and  others  againjl  Celey.  c^sc  m. 

Hilary  Term^  ^o,£Uz, 
HTR^SPASS  for  breaking  their  clofe  called  Church-field,  and  ractes  !*  f '^l^  *• 
*    and  bounds  it.     The  jury  find  a  fpeciaJ  verdift,  that  the  j^^|j*i,'^j 
pbfc  WHERE  was  fixtecn  acres  lying  in  a  field  called  ^AwrrA-^r/t/,  a  hbmy  to ^ ^ 
and  meted  it  by  other  metes  and  bounds  that  were  mentioned  in  plough  and i;>vr, 
the  new  affignraent,  of  which  Hare  was  fcjfcd  in  fee,  and  cas  rx-  !*"'  p^<=«  ^ 
f^fuh  to  tbc  other  three  to  fow  at  halves,  fciL  that  he  fhould  iind  one  ^^^^  *  "**" 
lialf  of  the  iixd,and  the  other  three  the  other  half,  and  ftiould  manure  J,J^^  trcSaf/for 
the  land ;  and  that  Here  ihould  have  one  moiety  of  the  grain  there  breaking  the 
growing  when  it  was  reaped,  and  the  others  the  other  moiety ;  fo**;  but  if  the 
and  after  tlie  land  was  fown,  jf.  entered  by  the  command  of  the  J^^^ '"  ^^* 
defendant,  and  fpoiJcd  a  great  part  of  the  corn,     Upon  which  <n-  ^^**^i^J'  ^ 
try  and  fpoiling,  the  aftion  was  brought. — Firfl  matter,  \{ Church-  vcnj  crops,  it 
field  being  found  to  be  a  great  field,  in  which  divers  men  liad  in-  had  been  a  icafe. 
tercft,  if  thefixteen  acres  in  it  may  be  called  Church-field  f    And  as  ^^^  '70.  ^y^ 
to  this  THE  Court  fpakc  little.— Second  matter,   if  this  twpofin^^^'^^^' 
the  land  /«  half  be  not  a  icarc  of  the  land,  fo  as  the  af^Ion  was  toGouldf.  77. 
be  brought  in  the  name  of  HareznA  the  three  ? — Third,  admitting  *•  ^^*  *^7* 
it  was  a  leafe,  if  Hare  be  not  tenant  in  common  with  them  of  the  ^Vo.  y^  ^g^ 
com;  for  the  moiety  .of  that  which  was  fown,  was  hi>? — The  Hob.  71. 
Court  held  it  no  leafe  of  the  land,  but  otherwife  if  it  he  <br  two  Cro.  car,  300. 
or  three  crops :  and  therefore,  as  \p  the  breaking  of  thcclvoTe,  Hare^-  Saund.  ii6, 
only  was  to  bring  the  aftion;  and  as'to  the  fpojling  the  corn,  they  ^"^^.^^^' 
ought  to  join,  being  tenants  in  common.    But  in  tliat  they  jlTined  a.p.  wiIl  414. 
in  the  aftion  for  breakiug  the  clofc,  whereas  he  ought  to  have  3.  Bac.Ab.4c^. 
brought  it  alone,  it  was  adjudged  the  writ  fhould  abate.  S-Bac.  Ab.  163. 

Higgins  ^^tr//7/?  Mil!.    -  Ca«ii. 

In  the  Court  ofChnncer). 
T^HIS  cafe  was  referred  to  Akderson  and  Walmslev  out  of  a  chattel  real 
^   the  Chancery,  this  term,     ///^ww  being  poffcffcd  of  a  term,"?^^"*' 
devileth  his  term  to  Elizabeth  his  wife,  and  to  Edward  bis  fon,  for  co.  Lit.  ic.a. 
their  lives  ;  and  after  to  Humphrey  hh  fon,  and  the  heirs  males  of  10.  Co.' 87.' b! 
his  body,  and  died^    EUzaheth  and  Edward  entered  by  force  of  the  «•  ^'  Ab.837. 
dcvife,  and  died.     Humphrey  fold  his  intercft  of  his  term,  and  had  '-C^-^cp-ioo* 
iffue  Jchn,  and  died,     ^^ehn  fued  for  the  term.— And  they  certified  i'ch^R '^' 
their  opinions  under  their  hands,  that  7<}A«  had  no  right  to  the  i.ch.cX-c!* 
leafe.     Anderson  did  not  fhew  his  reafon.     But  Walmsley  Fcamc,  345^,  * 
fhewed  his  reafon  to  be,  for  that  John  cannot  claim  it  as  heir-  '*  ^"^^  ^^^ 
male,  for  t!»t  is  not  good  to  convey  the  intercft  of  a  term  to  him.^^"     ru 
y.  Uonard  Love's  Cafe,  xo,  Co.  adfimm.  ^^~-  ^*- 
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John  Clench,  Efq. 

Robert  Schute,  Efq. 
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\     Jujlices. 


'Cash.  ^  Gaircts  agatnfi  Fulwood- 

ttt^fw^'aufc^  TT  was  h'cld  by  the  Court,  that  the  5,  Eliz.  c.  23.  is  to  fee  irl- 
dvii  and°crU  *  |  ^^""^^^  not  only  of  cxcommunication  for  criminal  caiifes,  but 
minal.  in  any  other  fuits  there  for  legacies  j  probate  of  wills,' titlics,  or 

Cro.  Jac  197.  other  c?ufe  there. 

Ca«  a.  Matthew  againjl  Haflel. 

Michaelmas  Term,  30.  W  31.  EJiz^  Roll  ^^g* 
Soda  is  iven  TT^^^^.^'^  a  judgment  in  ejeSlione  firmde  of  a  houfe  in  London. 
in^ejeamfntfor       where  judgment  was  upon  confeffion  of  the  defendant. — Firfl 
Che  writ  of       crror  ailigned  was,  that  a  writ  of  inquiry  gf  damages  was  awarded, 
enquiry.  and  no  day  given  to  any  of  the  parties  to  be  there  at  the  time  of 

Dougl.  198.      ^^  return  ;  for  the  entry  ought  to  be,  Idea  dies  datus  eji  partibus 
fr^i^isj  or  at  leaft  to  the  plaintiff;  fo  that  he  might  then  pray 
his  judgment. — Sed  non  allocatur ;  for  the  defendant  is  not  to  have' 
day,  and  the  plaintiff  is  to  attend  at  his  peril ;  and  fo  is  the  courfe 
in  the  common  pleas,  but  it  is  otlierwifc  in  tlic  queen^s  bench, 
^^of  recuperet     Thc  fiscond  error,  the  judgment  ^as,  ihtt  recuperet  pojjejponem  ter- 
»*foff*ffiontm'*    mini  pradiefi^  where  it  fliould  be  quod  recuperet  terminum,  and  foarc 
ttagood  Wg-  ^jj  ^j^g  liooks. — But  THE  CoURT  held  it  all  one  ;  for  a»  in  i  real 
mcnt  m  cj    -    ^£^ j^j^^  j^  jg  ^^  recover  feifin ;  fo  in  a  perfonal,  he  is  to  recover 
F.  n'  B.  220    poflcflion ;  and  thc  writ  is  habere  facias  p^ijjejftonem :  aiid  the  judgment 
ckL)t.*i«s.'  was  affirmed. 
SavU.  28.      3.  Mod.  249.    5.  Mod.  285. 

Ca,£  3.  Long  againj  Woodliffe. 

Judgment  fhall  pvEBT  Upon  an  obligation,  which  bore  date  in  Afay^  30.  Eliz, 

be  given  on  a     ±J  ^j^^  {^  ^jg  for  payment  of  a  leflcr  fum  in  December^  31.  Eliz. 

^^thrifndingThe  defendant  pleads  payment  in  December,  30.  Eliz.  according  to 

an  error  in  the    thc  condition ;  whereas  It  fhould  be  December,  31.  Eliz.   Iffue  was 

iffuc.  joined,  quod  non  folvit  \  and  at  the  rufi  prius,  thc  defendant  did  con- 

Port.  fefs  the  aftion.    Scit*  quod  non  potejl  dedicere  a^ioftem  quin  nonfolvet, 

Cro  lac         — HARRis,yJr/Va»/,  moved  in  arreft  of  judgment,  thattliis  being 

•  J     43S»  jj^  \^\xQ^  the  confeffion  that  he  had  not  paid,  is  not  material ;  and 

fo  judgment  cannot  be  given  for  the  plamtiff. — But  the  Court 

held,  that  he  having  confefled  the  aflion,  the  words  /juin  non  folvet 

are  not  material,  but  furplufage;  and  it  (hall  be  adjudged  upon 

his  confci&on :  and  the  plaintiff  had  judgment. 

HiU 
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Hill  againft  Tenipeft^  and  Rainsford  agaiti/i  Mallet. 

Trinity  Ttrm,  $i.  Eiiz.  ^W/.8ll. 


CAft4. 


t*RROR  of  k  judgment  in  the  commoit  pleas  in  trefpafs  of  bat-  Judgment  a. 
-*-^  tfcry  ;  and  this  was  after  verdift. — Firft  error.  That  the  entry  ^'^J^*  ®"^  ^^ 
was,  that  the  defendant  appeared  per  Higgins,  '^^^orfiatum'juum^^^^^^^^ 
leaving  outbid  chriftiart  name. — Second  error;  That  after  the  iffue,  other  died  ^aftcr 
and  i4^-f«gY»j  awarded^  the  aftion  being  brought  aginft  Hi/l  and  i flue, and  before 
^;  5.     y.  5.  died  befor*  the  laft  continuance  ;  and  judgment  was  >'erdith 
given  only  againft  //i7/.-^But  to  this  laft  error  it  was  held,  that  '*  ^^'  ^*^-  *'• 
the  writ  (hould  not  abAte,  but  it  (hall  ftand  againft  the  furvivor ;  ^^V**i*J*^*^  ** 
and  that  the  iffue  was  Well  tried,  although  only  one  of  them  was  !!,7^ft'?L^'^' 

■  •    •  j»T  *-#•        Tx  /    \  more  luuy  re- 

livingi     4.  Hen.  J.  7.     av  Eltz.  Dyer  175.  (a),  ported,  poft. 

(«)  Vide  Tott  574.  6^5*  651.     1.  T.  Rep.  637*  'S3« 

ttadnlih  and  Green  agawjl  Ringwoodi  Ca«i  5. 

•"THE   plaintiffs,  as  churchwardens   of  Hotherfton  in    Nwfolky^^^^^^r^^^^ 

*    brought  trefpafs  for  taking'k  bell  out  of  tjie  church  ^^^^Z^J  ^f?^^"^ 
litac  of  thiir  predeceffors ;  and  in  truth  it  was  in  the  time  of  ^^^5*  j^ken  in 
£dw.  6i  in  the  rebellion  of  Rett  there.     Upon  not  guilty  pkkded,  the  time  of  their 
it  was  found  againft  the  defendant,  and  50 1.   damages  given.-^  prtdcccflbrs. 
Godfrey  moved,  that  this  aftion  doth  not  lie  by  the  fuccefibr  ^^^'  '79- 
of  the  church-wardensj  for  they,  are  not  incorporate  by  .that  name; «  "awk.  145, 
but  the  predeceffor  by  reafon  of  his  pofleflion' ought  to  bring  the!:  ^'^^>S^^' 
aflion,  W  moritur  cum  perfona.   19.  Hen.  6.  6.— CoKE  contra^  relied  j.^Hafe^  igj. 
\ipon  F,N.B.q\.yi,  Kiw.  4.  6.  for  otherwifc  there  is  no  remedy  Ld.  Ray.  337. 
forthewrong;  fojr  the predeceflbrchurchwarden cannot haveaftioii,  »x.Hcn.4. 
his  time  being  paft  :  arid  fo  prima  fade  the  Justices  didconceiAre,  P^*  J** 
for  the  fucceflbr  ftiall  have  account  againft  the  predeceflor  {a).  .     0^*28^"*  '* 
Dalif.  105.     I.  Leon.  177.     Crp.  Jac»  3134.     Dyer,  99.      5.  Mod.  395,      («)  Vide  z.  Strange,  S51.  la 
jjoint.     a.  Peer  Will.  126. 

Dartlport  agahift  Thatctier.  Case  6. , 

I^RROR  of  a  judgment  in  the  common  pleas  in  an  aftion  *6fifthe  entry  op 
-'-'debt,  and  upon  the  judgment  in  thQ  fare  facias  that  iflTued.^^^"^^^'^!'^* 
upon  it.     The  error  afligned  upon  which  the  plaintiff  relied  was,  *  ^^7/^^^^^ 
that  the  judgment  is  entered,  vijis  pramiffis  vtdetur  curiay  that  the  upon'it  agaioA 
plaintiff  fhall  recover  his  debt ;  and  fo  much  for  damages  andcofts  ihebaij  is  erro- 
denQvoadjudicms\  wlijch  was  erroneous,  for  it  is  but  a  videtur  curnt^  ncou^.^  and 
or  the  opinion  of  the  Court,  and  no  judgment  bv  the  Court,  and  ^^'^."ud'^mrat'Mir 
^the  judgment  fubfequent  upon  \l\cfcire  facias  is  erroneous.— The  fJJit^JU^{*t^ 
Court  lield,  that  the  firft  judgment  was  not  erroneous,  but  that  commenced  dt 
no  judgment  was  given  ;  and  then  the  judgment  in  the  fcirc  facias  "^^^^ 
is  erroneous,  and  therefore  they  reverlcd  that :  but  as  to  the  firft,  ^^^'  **5' 
there  being  no  judgment,  they  could  not  judge  upon  it ;  and  the  a.  Leon.  i. 
party  had  no  remedy  upon  it ;  for  it  cannot  be  remanded  to  the  ^"^^^  J^^'  3^^. 
common  pleas  to  Jiave  judgment  there  given,  but  he  muilconp-^^''^"^'^***^ 
mence  his  fuit  ^jt  «oi/(?  (<?).  ..         ^79. 

(a)  A  fecond  writ  of  error  was  brought  in  this  cafe;  aad  the  opinion  of  tha  Court  ^r^trm^d, 
Poit.  215. 

Vol.  L  I-  Lucy 
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Caii  7-  Lucy  againjt  Filher. 

Eafter  Term,  3 1 .  Elix.  Roll  3 1 1. 

On  an  tfluc  TO  EPLEVIN,  for  taking  his  gelding  in  a  clofe  of  five  acref 
whether  lands  ■■^  of  land  in  5^tfr//.  The  defendant  made  conufance  as  bailiff 
JSJ^n^'l^hc^tL*  of  PA/7/^  AuJlty,  EJq.  in  the  place  where;  for  that  one  George 
.  «ivTmift  be  *"  "Lecher  Was  thereof  feifed  in  fee,  and  held  them  of  the  faid 
from  both  P.  AuMey^  as  of  his  manor  of  Eafthall  in  the  fame  county,  by  fcalty 
•j)lacw.  and  rent  of  cighteen-pence,  and  other  ferviccs,  and  for    the  laid 

StdvidtPoft     j.^j^^  arrear  made  conufance  as  bailifFof  the  faid  Phtlip,  as  in  thofe 
rBiaAbr.39?>^^  held  of  him.    The  plaintiff  travcrfcd  the  tenure    of  the 
' '  manor ;  and  being  at  iffuc,  it  was  found  for  the  plaintiff. — ^T! an- 
FiELD  moved  in  arreft  of  judgment,  that  it  was  mif-tried  ;  for  the 
iffue  being  if  the  land  in  S^ly  were  held  of  the  manor  of  Eeiflball 
in  the  fame  county,  the  trial  ought  to  be  by  a  jury  of  both  vills  ; 
and  here  the  venire  facias  was  awarded  de  vicineto  Sforfy  only,   and 
(4)  Ante,  J 14.  fo  it  was  adjudged  Kichmond  v.  tVebh  {a) . — Second  exception.    That 
Avowry  in  Re*  he  alledgcd  that  George  Lether  held  the  land,  and  afterwards  avows  as 
pl^»n-  upon  the  ftatute,  which  is  not  good ;  for  when  he  meddles  'with  the 

Hob.  loS.  name  of  the  parfon,  fo  as  he  takes  conufance  of  him,  he  ought  to 
avow  on  him  by  the  common  law,  and  not  upon  the  land  by  the 
lUtute. — But  for  that  the  Court  held  it  well  enough  (b)  ;  but  as 
to  the  firft,  it  was  a  mif-trial ;  for  the  venire  properly  ought  to  be  of 
the  manor,  and  of  the  place  where  the  land  lieth  :  but  they  gave 
day  over  to  advife. 

(^}  By  It*  Oeo.  2.  c.  19.  f   21.  tbofe  who dlftraln  for  rent  or  fenrltea  Riay  avow 
fenccally.  See  alfo  4.  Ann.  c.  16. 

ca«  «.  Crickmcrc  againjl  Paterfon* 

Trinity  Term,  10.  Elix.    Roll  z6S. 
If  atcftatof  dcrnpRESPASS.    Upon  fpecial  verdia  the  cafe  was,  Docking  feifed 
^%»rlr      "         of  lands,  and  having  iffue  two  daughters,  deviled  the  land  to 
ilr  rrm^ucTi^r  ^^?  eldeft  and  her  heirs,  that  fhe  pay  to  her  youngeft  fifter  yearly 
ii,ic  IS  a    thirty  pounds.    The  queftion  was,  If  this  was  a  condition  ? — And 


condition.  all  THE  JUSTICES  held  it  was ;  for  fo  is  the  intent  of  the  devifor,  and 
Pott.  105. 378.  otherwife  the  youngeft -filler  had  no  remedy  for  the  rent. — Wr  aY 
i.R.  Abr,4xo.  and  Gawdy  held,  that  if  the  words  were,  "  paying  thirty  pounds 
?•  Leon.  174.  «« to  her  fitter,*'  this  clearly  is  a  condition,  and  fo  "  eS  intentione^**  Or 
^^ComD?'  "  aJafe^um"  and  his  intent  appearing,  the  law  Ihall  fo  adJAidge 
4.Bac.Ab?i3^.  i^  5  .^^3  that  the  youngcft  daughter  might  enter  upon  a  moiety,  for 
Cowper,  841.  which  the  aft  ion  was  brought.  And  it  was  adjudged  accordingly* 
yide  Co.  Lift.  236.  A. 
ca8i  9.  Ward  againft  Blunt. 

Intrewlf  the  A  CTION  upon  the  czfe  fur  trover.  And  fuppofed  that  he  was 
defiendantpieads **'  pollefled  of  divers  loads  of  corn  and  hay  at  H.  in  the  county 
property  in  of  uWl  and  that  they  came  to  the  hands  of  the  defendant  by  trover, 
Amh^^uln-  ^"^  ^^  converted  them  to  his  own  ufe.  The  defendant  pleaded, 
tiff  found  aSd  ^hat  before  the  trover  he  was  feifed  of  certain  land  in  Burton  in 
lo/t  them,  the  coxinty  of  Stafford  in  fee,  and  the  corn  and  hay  was  growing 
whereby  he  upon  that  land,  and  he  cut  them  as  his  proper  goods,  and  was  of 
feifed  ihcm,|t  ^j^^^  pofleffed  till  he  loft  them,  and  they  came  to  the  hands  of  the 
jJ^^^^J"*' '*^ plaintiff  by  trQver;  and  he  loft  them  again,  and  they  came  to  the 

iffu^and  bad.    Port;  174.  434.  485.      Cro.  Car.  157.      Yelv.  174.     i.  Hob.  305.      Sav.  ij;     Cw. 
Jac.  2S5.  3x9.  zo.  Co.  88.  b.    Latch,  185.    Salk.  654.    Strange,  651.    5.  Bac.  Abr.  zox. 

hands 
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bands  of  the  defendant ;  and  he  converted  as  it  was  lawful  for  him      "^^  ■  n 
to  do.*    And  upon  this  the  plaintiff  demurred  in  law ;  for  the  pica      "f"'"^ 
amounts  but  to  the  general  iflue  ;  and*  this  caufe  was  fhewn  for       ^^**'^' 
demurrer. — Egkrton  moved,  that  the  plea  amounts    to    the 
general  iflue,  for  it  is  no  more  than  that  they  were  his  proper  goods, 
and  then  he  ought  to  plead  non  culp* ;  and  if  it  be  a  plea,  he  ought 
to  travcrfe  without  that  they  were  the  goods  pt  the  plaintiff; 
for  the  plaintiff  dedareth  that  they  were  his  proper  goods,  and  he 
ought  to  anfwer  it.  25.  Edw.  3.  9.     22.  Edw.  3.  18.    30.  jdjf.7.2. 
II.  Hen.  4.  78. — Atkinson  contra.     Although  this  plea  amounts 
but  to  a  general  iffue,  yet  he  Ihould  not  have  demurred,  but  ought 
to  have  moved  the  Court,  ^9.  Hen.  6.  11.     19.  Hen.  6.  21.)  that 
he  fhould  plead  another  plea^  or  a  nihil  dicit  be  entered  ;  for  de- 
murrer being  joined  upon  it,  this  is  confefled,  and  then  it  is  to 
be  adjudged  for  the  defendant. 

But  THE  Court  held,  that  inafmuch  as  this  is  the  fpecial  caufe     - 
(hewn  upon  the  demurrer,  it  is  good,  and  then  (hall  be  adjudged 
for  the  plaintiff:  and  afterwards  the  plaintiff  had  judgment. 

Simms  tffa/^  Weftcott.  Cmb  lo. 

A  SSUMPSIT.   The  plaintiff  declares,  that  in  confideration  that  in  an  aipmi>Jk  . 
**  he  at  the  requeft  ot  the  defendant  (hould  marry  Elizabeth^  the  upon /*v#ra/ 
daughter  of  the  defendant,  he  affumed  to  pay  him  13I.  6  s.  8d.pro»«i^«»»f  *• 
after  marriage  when  required,  and  fhould  have  all  the  hemp  %^^^-^^J^^ttm%i^ 
ing  upon  fuch  land,  and  would  give  him  a  bed,  and  divers  other  J^j^n'^j^n^o, 
things  there  expreiled;  and  alledges  in  fa^la  that  he  had  married  be  nuaouUwd. 
the  &d  £lixabeth^  and  the  defendant  had  not  paid  the  13I.  6s.  8d. 
nor  any   of  the  other  things.    The  defendant  pleads   a   fpecial®'^- "•  54. 

?|lea,  and  traverfcth  he  did  not  affume  modo  ^  forma.    The  j^ry  ^^^^J^  ' 
bund  he  affumed  to  pav  13I.  6s.  8d.  but  did  not  affume  any  of,,  t.  Rep.  240. 
the  other  things. — ^Ana  I  moved  that  the  verdi6k  was  found  for  Poll.  291. 
the  defendant ;  for  when  the  plaintiff  declares  of  an  affumpjit  to  do 
divers  things,  and  the  jury  find  he  affumed  to  do  only  one  of 
them,  the  plaintiff  hath  failed  in  the  ajfuhtfit ;  for  he  ought  to 
Ihcw  the  truth  of  his  cafe,  and  not  to  vary  from  it.  —And  fo  ^as 
the  opinion  of  Wray,  Schute,  and  Clench. — Gawdy  contra ; 
and  cited  32.  Hen.  8.  Br.  "  Verdia''  ip.    But  Wray  faid  that  Antr,  79,  Jo,i 
book  was  no  law,  and  the  contrary  had  been  adjudged  in  this 
Court. — Afterwards,  Gawdy  being  abfent,  it  was  adjudged  for  the 
defendant ;  but  the  Court  allowed  him  no  cofls ;  for  Wray  faid 
that  was  in  their  difcretion. 

Lembroi8c  Hamper.  Cah  n. 

*THEY  were  indiftcd  for  perjury  upon  the  5.  EHx.  c.  9. — Tan-  Falsi  uttrrup^ 
FIELD  took  exception  to  the  indidlment,  in  that  it  was,  false  ''\^  **  "°*  ^"^- 
W  corruptive  depofuere^  but  not  voluntarii ;  and  although  at  the  end  ^^^Sii.^t.  0* 
of  the  indictment  it  is,  i^^c  voluntarium  commifere  perjurium^  yet:  Without  vo^Li. 
this  doth  not  help  it. — And  for  this  caufe  they  were  difcharged.  tarih 
-^aWdy  faid,  although  the  vcrdift  pafs  againft  that  which  thePoft.  *oi. 
witnefs  depofeth,  fo  as  no  aftion  lieth  againfkhim,  yet  he  may  bcCro.  jac.  508. 
indiAed  for  it.  »•  Hawk.  p.  c. 

c  69.  f.  17. 
s«  HiWlc  3io»    3.  Bac.  Abr.  loo.  S17.    Seranse,  699*    Rex  v.  Cox,  Cafes  In  Crown  Law,  69.  ' 
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Ca"  '*•  Rither's  Cafe. 

Perjury  in  TTE  was  indifted  for  perjury  committed  in  hi*  ailfwcr  in  the 
chan<^ryj8Bot  n.  ftar-chambcT,  upon  his  examination  to  interrogataries  there. 
Ante,  137.        And  becaufc  thefc  matters  arc  not  withm  tlie  itatutc,  for  he  was 

inft.  x66.      ^^^  examined  as  a  witnefs  between  the  parties,  nor  in  perp^tuam  ;« 
VUv.  110/  --  fnemoriam,  he  was  difchargcd.        , 
a.  Leon.  201.     ,.  Hawk.  P.C  c.  69.  f.  ao. 

^'^•^  n-  Lane's  Cafe- 

In  perjury  it      TJ[E  was  indiAed  of  perjury ;  for  tliat  upon  an  iflvic  in  fuch  mat- 
nmrt  be  ai-       ^  A  ^^j.  ^^{^,^^1^  parties  he  did  falfly  depofc  fuch  a  thini^,   &c.   but 
'^udl?on*was^  fliewcth  not  how  the  iflue  wasj  nor  how  the  depofition  trenched  to 
n!«erral.'***     the  point  of  tlie  iflue :  and  he  was  difcharged. 
Ante,  137.  Rex  v.  Aylcit,  i.Term  Rep  69. 

Case  14.  Burton's  Cafc. 

Indiament  for  TJE  was  Indifted  as  a  common  barretor  contra  formam  Jiatuti. — 
barratry  cw.  1 -I  CoKE  took  exception,  that  there  is  no  ftatute  that  makes 
•^*J^  •^•"*  '*  this  an  offence  ;  but  it  was  at  common  law  ;  and  the  34.  Ed'w.  5. 
cro.  Car.  340.  ^'  I.  doth  not  make  this  an  offence,  but  appoints  a  punifhment. 
a. Roll. Ab. 79. — But  it  was  held  good,  for  fo  are  many  precedents. 

Cfo.  Jac.  527.    a.  Ktb.  409.    a.  Hale,  191.     i.  Strange,  181. 

Casi  15,  Sir  Rowland  Hay  ward's  Cafe. 

Indiament  XJE  was  indicted  for  ftoppiug  of  a  highway,  ad  Mcummtum  diver- 
muft  be  to  the  ^^  forum' iivem-um  domina  rerina, — And  becaufe  it  was  not  "  ALL 
Sll  w^jf  fub-  "  ^«  ciM^tii'^  liege  people,"  he  was'  difcharged. 

joa«.     5.  Com.  Dig.  t66.     i.  Hawk.  P.  C.  361. 

Casi  16.  The  Lord  Dacre's  Cafe, 

Addition  not     TJ[E  was  indited  for  encroaching  upon  the  highway ;  and  ex-- 
ncccflary  where  -tx  ception  taken,  becaufe  it  was  not  cxpreffed  of  what  place  he 
outlawry  does    ^,j^ — g^j  ^^^  allocatur^  for  procefs  of  outlawry  lieth  not  againft 
8?\icn.  6.       ^^^^>  ^^^  diftrefs  :  and  fo  it  was  ruled  in  the  Lcrd  Pageit*s  Cafe, 
pi.  9.  b«       I.  ¥^Ubo,  a44.    ai.  Hen.  6.  pi.  24.    a.  Hale,  178*. 

Ca«  17.  BuUen  againft  Grant. 

If  a  copyholder  T^RESPASS.  The  cafe  upon  evidence  was,  Hugh  Bulletin  father 
furrtr.dcrs  to  ■*•  of  the  plaintiff,  being  a  copyholder  in  fee,  furrenders  the  land 
th  ufjofhit  to  the  ufc  of  his  laft  will,  and  dcvifeth  it  to  his  wife  for  life,  re- 
V  l^a^<idcvife«jjj2^jnj^^  ^^  Q  j^jj  f^j^  \^  ^^ji^  remainder  to  T,  his  fon  in  tail. 
Si,  thc^^"er.  The  lord  admits  M.  and  a.fterwards  admits  G.  .  The  wife  dieth. 
fion  will  de-  6.  dieth  without  iifue.  T'.  is  admitted,  and  furrenders  to  the  ufe  of 
fcend  to  his  heir,  the  defendant,  and  dieth  without  iffue.  The  plaintiff  before  ad- 
who  may  enter  mittancc,  being  heir  at  law  to  /7.  B.  enters,  and  upon  an  oufler 
ton^  "  brings  trcfpafs.— Firft,  It  was  held  per  Curiam,  that  the  heir 
Ante,  6iJ.  90.  may  enter  ^\\\iO\iX admittance:  for  Wray  faid,  w^hen  the  furrendcr 
Port .'307. 372.  is  to  the  ufe  of  his  laft  will,  this  at  firft  is  the  whole  fee;  but 
44a.  484«7A7-  when  he  devifeth  the  land  for  life  or  in  tail,  and  doth  not  meddle 
with  the  reverfion,  by  this*the  reverfion  never  pafled  out  of  him 
Co.  Lit.  60.  b.  to  the  lord,  but  defcefids  to  his  heir,  and  he  (hall  have  it  without 
4.  <  o.  23.  a.  any  adpnittance. — Secondly,  It  was  held,  that  a  furrender  of  tenants 
oiit>.  Tcn.i9a       '  .  ^ 

J94,     1.  Leon.  174*      a.  Com,  Dig- 493.      4.  Bac.  Abr.  a99.       x.  Wilf.  26,       i.  Term  Rep.  600. 

in 
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in  tail  is  no  difcontinuance,  except  the  cuftom  be  fo;  anJ  al-      Bulifh 
though  it  was  moved,  that  there  can  be  no  ejhite  tail  of  a  copy-      ^g»*»fi 
hold,  except  it  be  Ihewn  that  the  lands  had  been  given  fo,  and  al- 
ways enjoyed ;  and  that  afterwards  it  had  been  enjoyed  by  them  a  fun- nder  of  a 
in  the  remainder  and  revcrlion,  and  that  their  alienations  did  not  ccpyhold  by  a 
life  to  bind,  6cc.  for'otlierwife  it  Ihall  be  intended  a  fee ;  vet  the  ^"*,"'j"J^'''^  ^ 
Court  held  the  contrary,  that  it  Ihall  be  intended  an  eflate  tail,  'JnuaUc/ ^^"'' 
except  the  contrary  be  fhcwn,  and  tliat  it  is  an  eftatc  taii>  and  fo  -' 

^Iways  ufed. 

Hedd  agawji  Chalcner.  •    ^^'^  '«• 

'T^HE  cafe  was,  A  feme  copyholder  ukcs  hufband,  who  let  the  JC'I"*  ^"[^*^'** 
•*•   land  for  more  years  than  the  cuftom  doth  warrant.   The  quef-  holder  makeia' 
tion  was.  If  this  be  a  forfeiture  to  bind  the  wife,  as  a  condition  in  jcafc  not  w^r- 
law  ? — Wray.     if  the  hufband  denieth  to  pay  the  rent,  or  to  do  ranted  by  the 
fuit  at  court,  thefc  are  prefent  forfeitures,  which  Ihall  bind  the  custom,  he  tor- 
wife,  for  tiiey  are  things  that  tiie  lord  muft  of  necelfity  have  ;  but  ^^^^^^y^f'^t 

\     r    •  ■     1  •  111  I    •     •  "^  I  ,    .  y.    his  own  lite, 

a  leale  is  no  great  prejudice  to  the  lord,  and  it  is  good  to  advilc  pj,rt,  505. 

of  it. — But  Shurley  and  Tankield  faid  it  hath  been  adjudged,  1.  Roll.  Ah. 509. 
that  wafte  is  a  forfeiture  which  Ihall  bind  the  wife  {a),  i  Roll.  Rep.  * 

344-     Palm.  38 J.     4.  Co.  27.  a.     Cro.  Car.  7.     2.  Ba.  Ab.  303.4^9.    3.  Bac.  Ab.  307.    Ld.Ray.iooc, 
Gilb.  Ten.  171.  243. 

(«)  Vide  9.  Geo.  i,  c.  29. 

Muflard  agahift  Hopper.  ,  Ca«e  19. 

A  SSUMPSTT.  The  plaintiff  declares,  that  in  confideration  the  a  declaration  on 
^"-  defendant^^wW  enjoy  fuch  goods,  &c.  he  would  pay  the  party  ^ l^{^^^(^''^* 
2^1.  *Thc  jury,  upon  non  a/Jumpfit,  find,  that  he  promifed  to  pay,  ^""ed\y  cvu 
if  he  enjoyed  fuch  goods,  &c. — And  it  was  adjudged  for  the  defcn-  dence  of  a  *m- 
dant,  becaiife  the  plaintiff  declared  of  an  abfolute  promifc,  and  the  (/'"««^'  prMitJt. 
ju^y  find  a  conditional  proraife,  ^^^  79- 

I>ougl.  666.      I.  Term  Rep.  240. 

Bradburne  againjl  Elizabeth  Bradburne.  CAii20b 

A  SSUMPSIT, — ^The  Court  held,  where  there  are  divers  con-  ThepUintiff  ' 
"^  fiderations  alledged  by  the  plaintiff,  and  fome  are  frivolous  and  *^*"  recover  in 
void  ;  yet  if  any  of  tliem  be  good,  the  plaintiff  IhaU  recover.    And  ^fj^f-fj^^^^J^ 

it  was  fo  adjudged.  ,  ration  on 

which  he  counts  are  good    Sed  vide  port.  759.  848      Cro.  Jac.  i  ic.  127,    Dou^.  377.  730. 

Royle  againji  Bagfliaw.  Cai.  »i. 

A  SSUMPSIT,     And  declares,  that  in  confideration  that  he  atApromifeto 
•^  the  requeft  of  the  defendant  would  deliver  as  many  quarters  P*^  '*'*'*'"« 
of  malt  to  /.  5.  to  his  ufe,  as  he  would  receive  and  have  before  J^^^^"""^"''"*' 
fuch  a  day,  the  defendant  promifed  to  pay  tales  dcnanorum  fummas^  mM^Jdd^' 
(£?(-.  before  the  firfl  day  of  Juguji ;  and  alledges  in  faft,  tliat  he  de-  mmit  untum 
iivercd  fo  many  quarters  of  malt,  viz,  each  of  fuch  value,  &c.   And  »« Sufficient 
upon  non  ajfumpjit^  for  part  and  payment  pleaded  for  the  relidue,^*'*?"'^>*"* 
it  was  found  againfl  the  defenclant.  *»w  «. 

Lewis  moved  in  arrefl  of  judgment. — Firfl,  It  is  not  alledged  tty  '(/^*M'  Vxtiotk 
whom  the  money  Ihould  be  paid.     Scd  non  allocatur ;  for  it  fhali  be  |i^^,^,ThooT 
intended  to  the  plaintiff. — Second,  The  promife  is  uncertain,  foroneoftiwmbc 
he  dotli  not  promife  any  fum,  but  tales  denarlorum  fummas^  but  void, 
faith  not  what,  &g.     Sed  non  allocatur;  for  W'ray  faid»  when  diccro.  Car.  77* 

Pod.  848.     1,  Roll.  Ab.  30,     Poph.  182.   Noy,  Sj, 

L  3  plaintiff 
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^^^-IJI       plaintiff  afterwards  Ihcws  the  value  of  every  quarter,  it  fluill  be. 
Bagshaw.     intended  he  Ihall  pay  according  to  that  rate,  and  fuch  general 
Cro.  Car  77.     ^U^^Pfi^  is  good.— Third,  There  are  two  iffueV;  the  one,  faymtnt ; 
Cro.  jic.  163.     *^  other,  non  ajjumpfit ;  and  the  jury  find  for  both,  qu^d  ajjumtjit ; 
370.  whereas  they  (houid  find  for  one,  he  did  not  pay ;  and  for  the  otW, 

I.  RoU.  Ab.  24.  that  he  did  affumc. — But  becaufe  upon  the  dorfe  of  the  poftea  itap- 
J'  ^*^  ♦**•  pcared  that  the  jury  found  both  iffucs  againft  the  defendant,  and  it 
Hard.  3.*^'  *^  ^^^  ^^^  mifprifion  of  the  clerk  of  affizes,  the  record  was  rc- 
yeiv.134.  bailed  to  him  to  amend  it;  which  he  did:  and  the  plaintiff  hvl 
X.  Lev.  3. 88.  judgment. 
3.  Bl.  Com.  161.    Ante,  112.    i.  Salk.  47.  53. 

Caib  ai.  Sir  Anthony  Sturlcyn  againft  Albany. 

Hilary  ferm^^i,  Eliz,  Roll 66S. 
What  is  a  fuf.  A  SSUMPSIT.  The  plaintiff  declares,  that  the  Earl  of  Arundel 
ficient conade.  -^^  granted  to  him  a  rent  of  forty  pounds  out  of  the  manor  of 
ration  to  fup.  Pf^/)iuington,  and  after  conveys  the  manor  to  the  defendant  and 
W//"for'a  ^is  ^^i^s  J  ^^^  ^^^*^  ^^  ^4-  ^^f"^'  22.  £liz.  promifed  to  the  plain- 
"lent  charge  tiff,  that  if  he  would  fhew  him  a  deed  by  which  it  Ihould  appear 
granted  out  of  that  he  was  to  pay  the  rent,  that  he  would  pay  to  him  all  the  ar- 
a  manor,.  ^^^^  ^f  \^^  ^^d  all  that  Ihould  be  arrear  after ;  and  alledgcs  that  he 

^^^  ^7-         2yth  Jpril,  27.  Eliz.  fhcwed  a  deed  to  the  defendant,  by  which  it 
I.  Leon.  S97.     appeareth  that  he  ought  to  have  the  rent ;  and  for  eighty  pounds 
Cro.  Car.  70.     arrear  for  two  years  laft  paft,  he  brought  his  a£tion.     The  defen- 
i.Bac.  Ab.170.  dant  pleads,  that  after  the  promife,  viz.  2d  July^  22.  Eliz*  the 
aai^^*  °*^'     P^*i*^^ff  entered  into  the  manor,  and  let  it  to  j.  S.  for  years.   The 
plaintiff  replieth,  that   ift  Decemb.  27.  Eliz.  the  defendant  re- 
entered, and  for  the  arrearages  after  he  brought  the  action :   and 
upon  the  re-entry  the  iflbe  was  joined ;  and  found  againft  the 
defendant. 

Glanvile,  ferjeant^  took  divers  exceptions  to  the  declaration. 
— Firft,  becaufe  by  the  entry  into  the  manor,  the  promife  which 
was  before,  and  the  action  upon  it,  is  fufpended  \  and  being  once 
fufpcnded,  it  is  gone  for  ever. 
Cro.  Car.  373.  Wray,  C.  J.  The  aftion  is  brought  for  the  two  laft  years, 
which  were  after  the  re-entry,  for  which  he  had  no  caufc  of  aftion 
before ;  and  therefore  cannot  be  fufpended  omnim. 

Gawdv.  It  is  not  material  when  the  arrears  were  due;  for 
the  caufe  of  aftion,  "  the  promife,"  was  then  in  ejfe^  which  is  fuf- 
pended if  the  caufe  be  fo  ;  but  here  the  affumpjit  is  collateral,  ^nd 
IS  not  fufpended  by  the  entry  into  the  manor ;  for  it  is  not  iffuing 
out  of  the  land:  but  if  the  plaintiff  had  releafed  all  aflions  before 
Co.  Lit,  19a.  b.  the  deed  was  fhewn,  and  then  the  deed  is  (hewn  ;  yet  the  plaintiff 
(hould  be  barred,  for  the  promife  was  before  the  releafe. 

^cond  exception.  Becaufe  the  deed  was  not  fhewn  in  conveni- 
ent time ;  for  it  was  five  years  after,  and  fo  divers  arrearages  due 
— Sed  non  allocatur ;  for  it  is  the  better  for  the  defendant,  the  longer 
the  time  is  before  the  fhewing  of  the  deed  :  but  if  the  promife  had 
been,  that  upon  fhewing  the  deed,  to  pay  all  that  fhould  be  due  at 
Af/chat'imaSf  there  the  deed  muft  be  fhewed  before  Afichaelmas. 

Third  exception.  The  promife  is.  If  he  fhew  a  deed  by  which 
it  appeareth  he  ought  to  pay  the  rent,  he  will  pav  it ;  and  the 
plaintiff  Iheweth  that  he  did  fhew  a  deed,  by  which  it  appeareth 
he  ought  to  have  the  rent,  ^d  fo  meets  not'  with  the  confidera- 

tion. 


Michaelmas  Term,  31.  &  32,  Eliz,    In  B.  R.  '5 J 

tion.— -And  of  that  opinion  was  Gawdy  ;  but  the  other  Juftices    S-^uatiTK 
i  contra :  for  it  is  in  me  deelaration,  which,  by  the  fiatute,  is  not     ^*^^ 
to  be  overthrown  for  de£iult  of  {brm,  and  fo  is  well  enough.  i.»a»iy. 

Dobbin^s  Cafe.  Cah  13, 

Trinity  Tirm,  3 1 .  EUk.     RM  56a. 

A  SSUMPSIT.    The  plaintiff  counts,  that  whereas  he  claimed -^i?»*y^' |^ 
■^  to  have  a  title  to  certain  land  in  D.  the  defendant,  in  confide-  ^we««»on  of 
ration  that  the  plaintiflF  aflumed  to  affign  his  right,  title,  and  in-  ug^*df  Wwujh 
tereft  to  the  defendant,  he  afiunied  to  pav  him  forty  pounds,  &c«  it  does  not«p- 
And  after  yerdift  it  was  alledged  in  arreft  of  judgment,  that  this  p«ardttt  either 
was  an  unlawful  confideration,  and  a§ainll  the  ilatutc  ofja.  Hen.  8.  P'«|j«iff  ©f  ^ 
c.  9.  for  it  appeareth  not  that  tjie  plaintiff  was  in  pofTelfion  by  the  ^f^^^^^l^ 
fpace  of  a  year  before,  fo  that  he  could  aflign  to  the  defendant,  j^  hdbkt, 
nor  that  the  defendant  was  in  poUeilion,  that  he  might  releafe  to 
him. — Sed  non  allocatur  ;  for  it  uands  indifferent  whedier  he  was  in 
poilefHon  or  not,  and  a  declaration^  fhall  not  be  avoided  but  for 
great  caufe.    And  the  plaintiff  had  judgment. 

Whitens  Cafe.  c^"  »4. 

PROHIBITION.    The  plaintiff  fugeefls,  that  by  the  ftatute  o(]^;l^^^^\ 
^  21.  Hen.  8.  c.  6.  no  mortuary  IhalTbe  paid  but  in  fuch  places  ment  of  a  mm- 
where  it  ought  to  be  paid  before  the  leaking  of  the  ftatute ;  yet  he  tua^. 
was  drawn  into  the  fpiritual  court  againft  the  faid  ftatute.     And  ^"(«  >^« 
prohibition  was  granted;  and  Love  faid,  fo  it  was  adjudged ^'°'5f* 'J^' 

•         ^      f^,.  rf       o        1,  Mod*  208. 

mi6.  £/i«.  ,,T.Rcp.s5». 

Smith  againft  M-  Collins  and  three  others.  cai«  15. 

pJECTIONE  FIRMiE.    After  iffue  joined,  the  record  of  the  A  variance  of 
^  fuJifriMs  was  at  the  fuit  of  S.  againfl  M.   Sharpe  and  three  the  defcndant'a 
others;  and  found  for  the  plaintiff:  and  this  matter  was  aUedgcd  "^!^ j|*^^*^ 
in  arreft  of  judgment,  and  that  there  was  no  trial  between  the     "  p  *    • 
plaintiff  and  defendant.— Adjudged,  quid  plaintiff  nihil  capiat  per  ^^'  ^  *' 

in  lam. 

.Scarlet's  Cafe.  CAt«  a6. 

•TRESPASS.   Verdia  for  the  plaintiff. — Bartlett  alledged  in  Defcfti aided  by 

arrefl  of  judgment,  that  the  venire  facias  was,  *•  et  habeas  Hi  hoc  ***  ^^•^  ot 
"  hreve^^  and  faid  not  ••  nominajuratorum^'^  fo  that  the  fheriff  had  no  J**^**. 
warrant  to  impanel  a  jury.     Alfo  it  was  libratas  pro  liiras, — Sed 
non  allocatur  ;  being  within  the  flatute  of  jeofails.     And  it  was  ad- 
judged for  the  plaintiff. 

Wiggely  againjl  Bradfhaw.  Caib  97. 

Hikuy  Term,  3 1  •  Elix.    Roll  406. 

I7RROR.     Bradjhaw  had  judgment  to  recover  by  confcffion  in  judgment  re- 
^  debt,  but  had  no  judgment  to  recover  damages :  and  for  diis  veHed. 
caufe  the  judgment  was  revcrfcd. 

Molton's  Cafe.  Cai«  aS. 

OOKE  demanded  the  opinion  of  the  Court  in  this  cafe.  Fine. 
^  — Molten^  being  tenant  in  tail,  had  iffue  two  fons,  Richard  ^  ^  ^^^    ^^^ 
and  John^  and  dieth.     Richard  levieth  two  fines  of  the  land,  and  a*  Leon.  211.  ' 
dtcth  without  iffiae.    John  brings  two  writs  of  error  upon  thefe  Moor,  366. 
fines.     The  defendant  to  the  mft  fine  pleads  the  fecond  fine  not  «•  ^.  ^^ep.  306. 

L4  revcrfcd  i^"^«- 77- 


«5a 

Casx. 


Casi  29. 

If  an  inferior 
couTf  difallcw  a 
wrii  of  privi- 
lege, or  do  net 
enter  a  bond  on 
^tr  cfftvedi  it 
is  error. 
8.  Co.  X41. 
a.  BroMrnl.  loi. 
Vaugh.  i^A, 
3.  Butil.  j6. 
Stiles,  3:3. 
a.Ch.  Car.  6> 
Salk.  544. 
5.  Mod.  ^o;. 
4.Bac.Ab.2:4. 

Case  30. 


Michaelmas  Term,  31.  and  32,  Eliz,    In  B.  R, 

revcrfed  ;  and  to  the  feco.nd  he  pleads  the  firft  not  rcvcrfcd.  The 
qucftion  was.  What  is  to  be  done  ? — Curia.  You  may  reply,  tliat 
the  faid  fine  pleaded  in  bar  is  alfo  erronpQ^s,  ai\d  (q  aid  yQurleU\ 
7.  Hen.  4: pi.  39. 

Befome  agahfj  C^rook?, 

TriMtiy  Tirm^  3^.  £//«.  Roll  765. 
P^RR OR  of  a  judgment  given  in  Southampton  in  debt  upon  aa 
^  obligation. — Firft  error.  For  that  at  a  court  held  9th  Novemh. 
the  defendant  brought  his  writ  of  privilege  ;  and  the  mayor  being 
abfent,  the  bailiffs  allowed  it,  and  gave  day  till  the  next  court, 
when  the  mayor  being  prcfent  did  difallow  it;  and  for  default  of 
anfwer, /iii?/7<Aa/ was  entered.-— Coke  faid  it  was  a  plain  error  j 
for  after  the  writ  delivered  they  could  not  proceed.  6.  Hen.  7.  pl.d. 
And  if  it  be  faid  the  hailiffs  are  not  judges,  then,  they  cannot  hold 
a  court ;  and  then  the  day  given  by  them  is  null,  and  fo  is  a  dif-. 
continuance. — Second  error.  Oyer  being  demanded  of  the  obliga- 
tion and  condition,  this  is  rehcarfed  in  hire  verba^  but  arc  not  en-. 
tcrcd  ;  fo  it  appeareth  not  the  plainli^had  title.— Fpir  tlicfe  caufos 
the  judgincnt  was  revcrfed. 

Palmer  againjt  Thorpe, 
ji,  lets  a  marftr  ''I  HE  cafc  was,  ji,  let  the  manor  of  D,  to  B.  for  thirty  years, 
^^V?.^"  *!i  ^^^  ^^'^  ^^^^  ^^y  ^^^^  ^^  ^^  another  for  forty  years,   to  com- 

lof  it uTwiothc^  mence  at  Michaelmas  next  after  the  date  ;  the  tenant  doth  attorn, 
for  40  years  to  1  he  qneftion  wa^,  If  it  be  a  good  grant  of  the  reverfion,  being  to 
commence  at  commence  at  a  day  to  corpc^— Gawdy.  A  revcrfion*for  years 
iV«*.  next  after  cannot  commence  at  a  day  to  come,  for  then  the  grantor  fliall  have 
*'  V« rieJr-''  ^  '^^^r  ^^^^^  *"  himfelf.— Wr  ay,  C,  J.  The  reverfion  being  for 
fionwy  imeicft.  Y^^^^  ^^  ?  chattel  wJiich  may  well  expcft  ;  and  if  I  have  a  rent  in 
Port.  187.  fee,  I  may  grant  it  for  years  to  commence  at  Afichaelmas  \  for  an 
cfVa^'e  doth  not  pafs,  but  an  intereft.— Coke.  It  hath  been  ad- 
x'co.'  J55,  .j"^g^d,  if  a  min  grants  his  term  froin  ATtchqclmas^  it  is  good ;  io\ 
3.Bac.Ab.43?.  it  is  as  a  leafe  from  Mtthaelmai. 
tnd  the  cafe&  thee  cited.    Dou^.  53. 

Cadee  againfi  Oliver. 

T7 JKCTIONE  FIRM/E.  It  was  fouiid  by  fpccial  verdift,  that 
J.ord  Montjoy  being  feiJed  in  ijght  of. his  wife,  was  bound  in 
a  Aatu'e  of  two  thou  land  f)ound?,  6,  Eliz.  to  Sir  Lionel  Ducket^ 
and  alter  let  the  land  to  Ho/kins  for  nvcnty-one  years,  and  after 
let  t)ie  land  to  J.  Cadee  for  ninety-nine  years,  to  commence  im- 
mediately". In  12.  Elhc,  the  land  was  extended  upon  the  ftatute 
at  fifty-three  pounds  per  annum.  Lord  Montjoy  and  his  wife  grant 
the  l^nd  to  Pnry  in  fee,  and  during  the  extent  J.  Cadee  grants 
the  terrn  to  Kis  fon.     Lord  Afontjoy  died,  the  fon  enters  upon  the 

.  Qonxillc'of  the  ilatute,  ^c. — Two  queftions  arofe.  Firft,  If  the 
grant  of  the  term  by  J.  Cadee  during  the  extent  be  good? 
Secondly,  If  tl;e  leflTee  may  cnrer  upon  the  conufee  of  the  ftatute 

'  without  ^  felre  faciai  ?  Coo per  arfrued pro  plaintiff  \  H ARlLls  pro 
defendant  T^H A  A  Kts  Taid,  it  had  been  rdblved  by  tlie  opinion  of 
the  two  Chief  Tufliccs,  that  the  grant  of  the  term  was  void,  for 
tlic  extent  might  continue  longer  time  or  Ihorter,  and  fo  might 
continue  longer  tliaii  the  ninety-nine  years. — Et  adjournatur  (a). 

Hill, 


Casi  3;, 

'Hufband  find 
wife  make  a 
leafe  by  inden-: 
turc  for  years, 
the  Und  being 
bound  in  a  na- 
ture^ the^  after- 
wards levy  a 
fine  cf  the  re* 
veru^n. 
S.  C.  reported 
ar  large,  3.j.tcn 

Cro.  C':.  S93- 
X.  Roii.  Ab.  48 


(a)  See  3.  Bac. 
Abr.  3r^S. 
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Hill,  Rainsford,  and  Tempeft,  againft  Mallet.  c^*^  3»-    . 

Trinity  Term,  3 1 .  Elix.     Roll  8  <  I  •  * 
TJ'RROR  of  a  judgment  in  the  common  pkas  in  trcfpafs  and  An  appearance 
^^  battery.— Error,  that  the  entry  is,  that  the  defendant  appeared  y»^*^'^^  "\  f^* 

Tw^  r  Vi  rr^i  •      •  I      !.\         J-.     furnam  only  Of 

per  HioGiNs,  attornatum  Juum. — CoKE.     This  is  merely  the  dc- •'^i^^  j^^^^^^y  j^ 
fault  of  the  clerk,  which  is  helped  by  the  32.  Hen.  8.  c,  30.  and  if  not  amcodiWe 
it  hsid  been  per  attornatum /uum  it  had  been  good. — But  this  was  after  vcrdia  j 
denied  :  and  the  Court  held  that  it  is  no  appearance,  for  want  of  ^"^J**!"^"^** 
the  9hrifli?in  name  of  tlic  attorney,  for  there  may  be  divers  attor^  J^^^l^^^y^ 
nics  named  Higgins ;  and  if  one  appeareth  for  another  as  attorney  awarded  to 
without  warrant,  an  a^ion  upon  the  cafe  lieth,  which  cannot  be  learch  for  #i» 
here.     i.  Mar,  Dyer,  93.— Wray,  C.  J.  faid,  if  there  were  any  «-rr^«^a^tf 
warrant  of  attorney,  and  his  name  appeareth  there,  it  may  tc  ^ght*^  j^ 
jiniended  ;  but  as  it  is,  the  judgment  is  erroneous. — Ferrers  ^^^  y^  J 
moved,  th^t  there  was  a  warrant  of  attorney  in  the  common  pleas,  mended, 
in  which  his  naipe  appeared ;  and  prayed  the  Court  to  award  a  Ante,  59.  7^ 
WRIT  ex  offido  to  certify  itf  as  9.  £Jw.  4.  3.     ii.  Hen,  4.  ()2.  p^'^*^^' 
— Wray,  C.  J.     In  the  cafe  Lord  Norris  v.  Brayhrooke,  it  was    ""  '  '^^' 
niuch  debated  ;  and  there,  after  in  nulh  eft  erratum  pleaded,  it  was  x.RoU.Ab.»89. 
granted  ;  for  this  plea  goeth  to  a  thing  contained  in  the  body  o^  ^^*R*^^*^g 
the  record  :  and  th^  writ  was  granted,  Dougi.  1^4.' 

L^ee  a^ainfi  Gurveton.  ^ 

Trinity  Term ^  ^i.Eliz:     Roil go2, 
TTF^ROIl  In  debt  upon  bond.     The  defendant  pleaded  non  ^  Omimonofth* 
•■^  fa^ium  ;  and  it  was  found  againft  him-   The  pUintiff  did  count  ^^j^.^j^ 
ferfatlumjuum  obligator iunti  but  faith  not  euri^  hie  frolatum  ;  and  ^i^gfial, 
this  was  aifegn^d  for  error, — C^oK^^P-    This  is  but  matter  of  form,  poft.  117. 
which  makes  not  an  error  after  vgrdift  i  and  the  clerk  of  himfelJF  ,^,  co    . 
might  have  put  }t  in,  without  any  iqftrwftion  of  the  party  (a). —  cro.  jac!  ja. 
Second  error.   ^jThat  the  judgment  lhou(d  have  been,  quod  captaturj  carth.  138. 
and  the  judgment  is,  that  define  nihiU  quia  fardonatur^  whereas  in  Stra.  519.  gi6. 
truth  the  plea  was  pleaded  after  the  general  pardon.— -Coke.  Per-  '*JJ^ 
haps  he  was  fpecially  pardoned. — But  it  was  held,  that  (hall  not  ^^witi  par. 
be  intended  :  ind  for  this  laft  error  the  judgment  was  reverftd.        donir.uit  he 

pleaded,     i.  Leon.  300.     I^ane,  71.     i.  WUf.  214.    5.  Com.  Dig.  310.     a.  Bac  Abr.  $15.    i.  Hawk* 
5.1.     Cafes  inC.  L.  loi. 

\0)  See  16.  if  17.  Car.  a.  c.  8.  and  4.  Be,  5.  Ann.  c.  i6. 

Billinghani  againft  Mynors.  Cah  34. 

Trinity  Term,  31.  Eliz,     Roll  ^^. 

ACTIQN  fpr  words,  viz.  <'  Thou  art  a  traitor,"  fpokcn  at  intranfitoryac- 
IVelJden  in  Sujfex.    The  defendant  pleads,  that  he  foakc  thcfc  tions  the  de- 
words  at  S.  in  Hampjhire^  viz.  **  fuch  things  traitors  do,     abs^e  fendam  cannot 
iioc  that  he  fpokc  the  words  at  fV.  in  S.  and  upon  this  it  was  ^'^^^^-^^ 
demurred.— After  being  argued  by  Luckner,  it  was  held  clearly  by  Scdarwion?  ^  * 
THE  Court,  that  the  juftificauon  was  ill,  and  the  travcrfe  upon  Co.  Lit. 281.  b. 
it,  fqr  the  action  is  general  and  tranfitory :  and  tlic  defendant  doth  Ante  99. 
not  juftify  the  words  in  the  declaration.    And  the  plaih^iff  had4'Bac.  Ab.517, 
judgment:.  ».T.Rep.a9. 

Honeywood  againft  Huibands.  Case  35. 

ACTION  upon  the  cafe,  for  difturbing  him  of  his  common  An  aGion,  by  • 
•^  appendant  to  his  land.   And  declared  that  J.  was  feifed  of  the  ^'^}^  yc*"» 

^^  for  diftutbance 

of  common,  mud  (hew  the  right  and  intereit  of  the  leflbr,  and  that  the  leflte  ha^  a  diftina  title. 
Doi^  667. 
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B«iciywooD  land  for  Kfe,  remainder  to  Jff.  in  tail,  remainder  to  the  right  heirs 
mgatnfi       of  B.  and  that  time  out  of  mind,  &c.  they  had  common  in   this 
VSBAM9S.  j^^^  £^^  diemfelvcs,  farmers  and  tenants ;  and  that  the  faid  jf.  and 
B.  let  the  land  to  hipfi  for  years,  whereupon  he  put  in  his  cattle, 
and  was  difturbed^  &c.     After  judgment  given  againft  the  de- 
fendant  upon  tdhil  dic'tt\  and  a  writ  awarded  to  enquire  of  damages, 
and  returned ;  Pepper  moved  divers  exceptions  to  the  declara- 
AfMeiS  tion  (the  judgment  being  the  fame  term). — Firft,    Becaufc  he 

5.  Com.Dig.  ^%.  fheweth  not  how  the  particular  eftate  begun.    20.  Edw.  ^  the  Cafe 
rfa  CVr^^,— Secondly,  The  prefcription  cannot  be  by  the  parti* 
cular  tenapt;  and  here  he  joins  the  particular  tenant  and  the  re- 
Cp^Lit.45.  a.  mainder,— Thirdly^  He  counts  that  the  particular  tenant  and  he 
rm,  153.  701.  jj^  ^^  remainder  aid  dcmife ;  whereas  it  is  but  the  cMfirmation  of 
ri^  pj   -,,  him  in  remainder, — ^Fourthly,  He  doth  not  aver  the  life  of  the 
*  tenants  for  life. — Topham  contra.  And  he  moved,  that  inafmuch 
as  the  judgment  was  given  before,  and  a  writ  of  enquiry  of  da- 
mages, no  exception  can  be  taken  to  the  declaration ;  upon  which 
judgment  was  given.— But  the  Court  held  the  contrary ;  for  no 
abfolute  judgment  was  given :  for  upoii  the  writ  of  enquiry  of  da- 
mages returned,  a  new  judgment  is  to  be  given,  which  is  the  pcrfeft 
judgment,  before  which  any  thing  may  be  (hewn  to  flay  judg- 
ment, and  againft  the  declaration:  and  fo  it  was  ruled.— And  as 
to  theory?  exception,  Topham  faid,  it  was  not  material,  for  it  is 
but  a  conveyance  to  the  adion ;  and  he  is  a  ftranger  to  the  eftate. 
Afltt  lis.         I.  Hen.  5.  pi.  4. — Secondly^  The  prefcription  is  good,  for  the  parti-* 
cular  eftate  and  the  remainder  is  but  one  eftate.-— 72/rJyy,  It  is  the 
leafe  of  both.    27.  Hen.  8.  pL  1 1, — Fmrthly^  The  life  of  the  tenant 
for  life  needs  not  to  be  averred,  for  it  is  the  leafe  of  one  that  had 
the  inheritance. — Gawdy  held  the  count  good. — ^Wkav,  Chief 
Juftice.    The  third  and  fourth  exceptions  are  not  material ;  but 
for  the  firft,  the  count  is  not  good,  for  the  plainti^  muft,<  fufBci-^ 
ently  entitle  and  enable  himfelf  to  the  a£tion,  which  he  pretends 
to  be  becaufe  of  his  intereft  in  the  land  ;  and  then  he  muft  fhew 
a  fufficient  right  and  intereft  in  his  leflbrs  :  and  to  the  fecond,  he 
ought  to  make  a  diftindl  title  to  the  common,  and  not  confound 
them  as  he  hath. — Et  adjoumatur^ 

Ciii.  36.  Tytherley  againfi  WcUh. 

Eafier  Term,  3 1.  EU%.  RoU  310. 
If  •  Mmdant  ^RROR.  The  cafe  was,  The  defendant  had  recovered  againft  the 
■Ltandbclore  tcftator  of  the  plaintiff  in  debt,  and  after  judgment,  and  before 
execution,  it  it  execution,  the  teftator  dieth.  The  attorney  of  thfe  plaintiff  in  the 
mrwr  if  the  adion  of  debt  (udhjcire  facias  againft  him  that  is  now  plaintiff, 
piaimilTsattor.  to  have  execution  without  any  new  warrant,  and  recovers :  and 
M^Tnti^nCt  *^^  ^'^^  afligned  for  error. — Goitprey  moved  it  was  not  error, 
hii  executor  foT  the  attorney  was  not  difcharged  by  the  judgment,  but  may 
without  a  «(w  Well  fue  execution  within  the  year,  33,  Hen,  6.  f/.  49,  34.  Hen.  6, 
mrarramt.         p/,  ^f; — Gawpy,    Ju/lice.      It   is   true   that  the  attorney  may 

Cardf"*^'*  f^y  c*^^^^">  ^^^  ^^^^  *^  ^  ^^^  a&ion  againft  the  executor; 
^^ac^A^.^*  and  it  is  againft  another  perfon  than  againft  whom  his  warrant 
Sm  I.  Cromp.   was. — And  after  for  tliis  caufe  the  judgment  was  reverfcd  (a) 

Pnaice,io5.  CO  xo9« 

(m)  By  8.  &  9.  Will.  3.  c.  ix.  f.  6.  if  a  maintainable  agalaft  executors,  kc  fh» 
defendant  die  after  interlocutory  and  before  plaintiff  (hati  have  akjfin/ami  i^pixHi  hU 
iinal  jadgment,  to  any  a^ion  originaily    executors,  *«• 
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PeHbn  againft  Hickled.  Qmm,  n. 

fritttiy  Tirm,  3 1 .  £&t.    RM  66. 

Xr^^ROR  of  a  judgment  given  in  the  common  pleas,  Afich.  30.  &  aii«j7Sm^/ win 
^^  ji.  EUz.  R^t.  3021,  in  an  ajfumpfit\  where  the  plaintiff  counts,  ««  upon  the/i4r 
that  m  confideration  he  by  his  fervant  had  delivered  to  the  de-  ^jJ^^^'J^-J'^ 
fendant  two  bills  of  debt  ot  three  hundred  French  crowns,  amount-  ^ui  u  muft  be 
ing  to  eighty  pounds,  to  be  received  at  Rum  in  Normandy  to  his  aiiedged  for 
owQb  ufe,  he  fuch  a  day,  &c.  ailumed  to  pay  him  fixty-one  pounds,  what  and  to 
Upon  non  ajfumpfiu   it  was  found  for  tlie  plaintiff;  and  he  had  ^^wm  the 
judgment. — Error  was  affigned  \  for  there  is  no  confideration  to  ^|J|*S*an.  ^ 
charge  him*  for  it  appeareth  not  how  he  fhould  recover  them,  if  setpo/t  170. 
he  be  denied  payment,  .nor  that  they  were  bills  made  to  the  plaan-* 
tiff,  nor  what  benefit  he  may  have  upon  them. — And  thefe  matters  i.  Sa|k.  %%. 
were  aiiedged  in  the  common  pleas  in  arreft  of  judgment,  as  it  ^  ^^-  *^7. 
was  allcdgcd  by  Godfrey,  and  confeiled  by  Fermor,  /ir/V««/ ;  and  *'  ^^^  '*"" 
yet  they  gave  judgment  for  the  plaintiff,  that  it  was  a  good  con- 
uderation,  and  well  aiiedged.— And  fo  the  Court  held  here.  But 
adjQurmtUTn     V.  foftea^  HiU.  3a.  fladtQ  8* 

Yates  againfi  Windham,  ^^"  3»- 

yi^/e  Atitip  fagi  64.   Cafe  to. 

I7RROR. — After  the  errors  were  examined  the  plaintiff  difcon-  a  writ  of  error 
-^^  tinued  his  writ ;  and  becaufe  there  was  a  manifcft  error  in  '•~«  »«^*«  caiu 
part  of  the  record  which  remained  in  the  conmion  pleas,  he  ob-  "^^l^"^?**' 
tained  a  writ  out  of  the  chancery  to  Anderson,  C.  J.  to  re-  ^utionStcr^* 
more  the  refidue  of  the  record  *,  which  writ  is  in  the  Rtgifier  216.  milh$fttrrm^ 
And   this  part  of  the  record  bein^  removed  and  fent  into  the  /»» pleaded. 
queen's  bench,  he  brings  a  new  writ  of  error,  coram  vobis  rejidet^  ^^^*  ***• 
and  would  afiign  error  upon  the  new  part  of  the  record  removed. 
—Coke  moved,  that  this  writ  is  not  warranted  by  any  courfe,  for  ^J^^c^'.  1-  . 
this  is  to  alledge  diminution  after  in  nullo  eji  ^rrii^ww  pleaded,  and  carih.  369-    ' 
then  (hould  be  infinite,  which  the  law  will  not  fufFer ;  and  this  1,  Vent.  107. 
courfe  is  not  a  writ  of  error  to  proceed  upon  the  firft  record,  for 
thca  it  Ihould  not  vary  from  it,  for  all  (hall  be  entered  upon  the  i.Bac.Abr«»iS. 
firft  roll,  but  here  it  mall  be  upon  a  feveral  roll,  which  is  not  b^  sli^*^"*''^* 
any  means  warranted, — ^Tanfield.    We  have  fued  a  fpecial  writ  sj„^  |?^* 
to  remove  the  refidue  of  the  record,  and  another  writ  to  the  Court       ' 
toproceed  upon  the  whole  record  which  is  now  in  court,  which  is 
a  (pecial  writ  upon  our  cafe ;  and  all  that  is  removed  is  but  one 
record ;  and  all  being  removed,  we  cannot  have  any  other  writ ; 
and  fo  is  not  infinite.-— And  2I  another  day  being  inoved  again. 
Coke  {faid,  the  writ  which  is  now  brought,    is  but  a  wnt  of 
diminution  which  ought  to  iffue  out  of  this  court,  for  this  is  the 
writ  of  diminution  in  Fitzherberty  25.  and  the   plaintiff  after  a  ^^^^  j 
fcire  facias  ad  audietidum  errores^  Ihall  not  have  a  writ  of  diminu-  poft.  %iu 
tion ;  for  he  is  to  fee  that  the  record  be  full  before  he  fueth  his 
fcire  facias  upon  it,   and  the  defendant  after  in  nullo  efi  erratum 
pleacied,  (hall  not  alledge  diminution,,  as  the  books  are ;  and  then  it 
ihall  be  a  great  mifchief  if  the  defendant  fhall  have  no  means  to 
alledge  diminution,  that  yet  the  plaintiff  by  his  own  a£t  fhall  have 

it 
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TATxt  it  by  difcdndnuing  his  writ  of  error ;  and  a  writ  of  dimSnution 
'^'**''A  ought  to  be  awarded  outof  the  court  where  the  record  is,  and  not 
iMB»AM.  out  of  chancery.— Tanfield.  A  writ  of  dioiinution  doth  al- 
Icdgc  a  certain  parcel  of  the  record  which  is  not  certified  ;  but 
here  no  part  in  certain  is  alledgcd.  Hut  generally  refiduum  rrcordl ; 
and  therefore  it  is  not  a  writ  of  diminution..  But  admitting  it  be 
not  well  removed,  yet  is  it  not  material ;  for  being  here,  it  is  to  be 
examined  by  the  Court ;  as  if  an  indiftment  be  erroncoufly  re- 
moved, yet  being  in  court,  itfhall  be  proceeded  upon.  7.  Edw,  4. 
pi.  22-  jj.  Ei/iv.  4.  pi.  32.  The  Court  <f4f  q^cio  in  fomc  oftfes 
ought  to  award  a  writ  of  diminution,  where  the  party  is  eftoppcd. 
— And  all  THE  Justices  held  that  riiis  is  but  a  writ  of  diminution, 
for  it  is  the  fame  writ  that  is  in  Fitzberbcrt^  and  diminution  can- 
not now  be  alledged,  as  22.  Edw,  4.  and  other  books  are,  and  this 
being  awarded  out  of  chancery  cannot  be  a  warrant  to  this  Court ; 
and  fo  this  Court  cannot  proceed  upon  it,  nor  is^  it  to  regard  it 
being  brought  hither  without  warrant,  vrz.  by  a  writ  which  is 
void,  and  fo  cannot  examine  errors  upon  it :  but  when  fuch  writ 
is  to  be  awarded,  and  there  is  error  in  it,  and  the  record  is  by  it 
removed,  it  is  otherwife,  as  9.  Hen.  6.  pL  4.  -  But  bccaufc  the 
party  had  not  appeared,  they  commanded  he  fhould  appear  ;  and 
then  plead  or  demqr  to  it,  and  they  would  make  a  rule  ia  it* 
V.  pcjlea  Triiu  34,  B.  R.  flacitu  2, 

c^*!*  S9-  Sweeper  againfi  Randal. 

Trinity  Ttrm,  30,  ElJz.     Rell  77c. 

What  w)ftf»      nr^RESPASS  for  taking  his  corn.    Upon  not  guilty  pl^ded,  the 

«Tfi  amount  to    X   j^y  found  that  J.  Gilbert  let  the  land  to  the  plaintiff  at  wiU^ 

\^1%Z        ^^^  afterward  he  agreed  witli  J.  Gilbert  ad  furjum  reddendum  the 

land  and  his  intercft  \\\  it  to  him«  and  that  he  entered  and  let  it  to 

Co.  Lit.  ss.-^i?.  ^he  defendant,  who  took  the  corn.   The  queftion  was,  If  this  was  a 

i.  Vct«.  *o6.     furrender,  viz.  "  I  agree  to  furrender  my  land  ?"  and  whether  it  ini- 

t.  Mod.  2.8.     ports  an  a£t  to  be  done  infuturQ  or  intne  prefcnt  time  r — Gawuy^ 

Ld*Ra"Vf       ^^^*^  can  be  no  furrender,  but  a  relinquifliing  of  his  eftate,  if  thcfc 

1,  T.  Rcp.^^1.  words  be  any  thing;  for  tenant  at  will  cannot  furrender  no  more  than 

he  can  grant ;  but  he  conceived  it  was  an  aft  to  be  done  infututo. 

— Wray.     If  1  agree  to  let  my  land,  tliis  is  no  leafc  ;  no  more 

Ihall  this  be  a  reliiiquilhing  of  his  eftate. — Schute  agiced  with 

them. — Clench.     It  feemeth  the  intent  of  the  party  was  to  re- 

linquilh  the  eftate  at  the  time  of  the  fpeaking,  tor  otherwife  the 

words  were  void,  for  he  may  leave  it  at  any  time. — Gawdy.     If 

his  intent  was  fo,  the  jury  (hould  have  found.it  exprefsly,  but 

they  had  not  done  fo. — And  the  plaintiff  had  judgment. 

^Ast  40.  Davies  agahfi  Thomas. 

Accord  and  "T^EBT  upon  a  bond.  The  condition  was  to  fccure  him  harm- 
titisfaaion.  ^^  lefs  againft  J.  S.  in  an  aftion  for  fifty-three  pounds,  for  which 
|.Coin.Di5.97.  he  was  bail  for  him.  The  defendant  pleads  he  had  paid  to  7.  S. 
twenty  pounds  in  fatisfaftion  of  the  fifty-three  pounds,  and  fo  he 
kept  him  harmlcfs.-^But  for  that  the  plaintiff  might  be  damnified 
before  the  payment,  to  which  he  doth  not  anfwer,  the  plea  waa 
held  ill;  and  the  plaintiff  had  judgment,    Fide  38.  Hen.  6.  pi.  13. 

Babingtou 


Michaelmas  Term,  3 1 .  and  32,  Eliz.    In  B.  R.  til 

Babington  againjl  Babington.  Caie  ^u 

r\EBT.^  The  defendant  plead*  a  foreign  attachment  in  Londcn^  |*  Fortign  au 
^^  whicli  was  after  appearance  and  pending  the  aftion. — And  after  "  '•»^^*'"''*  •<: 
advifcmcnt,  it  was  ruled  to  be  no  good  plea;  but  no  caufe  was  ^ piea!n*debt! 
ihewn,  and  the  defendant  had  a  day  to  plead  peremptory,  or  a  Ante,  loi. 
nihil  dicit  Co  be  entered. — Wray  faid,  this  will  be  a  precedent  for  Port.  593.  691. 
the  time  to  come.  7>3- 

i.RolUAbr.5ja.    ,.  Bac- Abr.  ^i. 

Landydale  againji  Chcyncy,  €«•■  41. 

HiUty  Tirm^  3 1 .  £//«.     RM  638. 

/COVENANT.    The  cafe  was,  Tenant  for  life  made  a  leafe  for  Tenwit  fioriifi 
^^  years.     The  leflce  by  indenture  grants,  bargains,  and   fells  ^^^  *  ***t^ 
all  his  ellate,  to  have  and  to  bold  in  tarn  amplis  mod§  ef/orma^  as  ^al^^^^L^g^ 
he  ought  to  hold  it.    Leflee  for  life  dieth  ;  he  in  the  reveriion  en-  and  fdU.    Tht 
lers^  and  the  bargainee  brought  a  writ  of  covenant  ^gainft  the  bargainee  cm- 
bargainor. — Godfrey  argued  tliat  the  adion  did  not  lie,  for  here  "^  ^""K  co- 
is  no  garrantj  in  deed  or  in  law,  but  only  a  grant  or  aiBpiment  <>f  JtebargSnw^ 
his  intercft,  which  doth  not  imply  any  warranty ;  and  if  there  be  the  entry  of  om 
any  warranty,  yet  the  aftion  lieth  not,  for  the  covenant,  doth  de-  reverfioncr. 
tcrmine  with  the  cftate;  and  fo  is  32.  Hen,  6.  pi.  32.    9.  Eiiz.  Poit.  615, 
Dyer  257.     So  if  tenant  in  tail  makes  a  leafe  for  years,  and  dieth  Moor,  74. 
without  iflue,  the  covenant  doth  determine  with  the  eftate. — And  «.  And.  !*• 
of  that  opinion  was  thjsCourt  ;  and  Wray  faid  it  was  a  ftrong  ^«»*«  »5*- 
cafe.     And  becaufe  none  came  of  the  plaintiff's  part,  it  was  ad-  ,.^iJ^nf^*  - 
judged  for  the  defendant.  Ut.  Rep.' 3%. 

I.  Wood  Con,  41^ 

Etnam  againjl  Tottam,  Cask  43. 


myfpecialty^  the  plamtiff  had  judgment.  ^,.  Port. 45^ 

po.  5.  43.  a.    %,  Salk.  519- 

Benington  againfi  Beningtcm.         '  '^  *  caii  44.  - 


freehold  ?  if  tb« 

If  it  were  her  freehold  or  not  ?  The  jury  found  it  was  the  free«-  vtTdiafin^thtf 
hold  of  the  plaintiff  for  two  parts,  and  the  franktcnement  of  the  were  xmanvi  \m 
faid  J^an  for  the  third  part.  The  queftion  was.  If  the  plaintiff  ^^?^y^^ 
Ihoufd  have  judgment  upon  this  verdift  ?  S.^^ 

The  Court  held  clearly,  he  could  not ;  for  although  the  iflue  Poit.  170! 
is  found  againft  the  defendant,  viz.  that  all  was  not  the  freehold  of    ^^ 
7.  B.  yet  It  appearing  a  tenancy  in  common,  fo  that  the  plaintiff  J'^       .   ^f" 
cannot  maintain  this  aftion,  judgment  fhall  be  given  againft  him.  b.  R.h.  5A. 
— And  it  was  adjudged  for  the  drfendanjt.  Dougi.666!i6«. 

Lord  '•  '^^^  ^«P* 
149. 


ti8 
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Cass  4$4 


Lord  Stdfford  <^ifi^  Thynne. 


iftuer$,UzrK^  tpRROR  Upon  a  judgment  in  an  affife;  and  affigned  one  error  in 
ftttt  on«wiflue  -^  fait^  viz.  that  the  bnd  lay  in  D.  in  the  county  of  Afomnouthf 
in  a  writ  of  and  not  in  the  county  of  Salop9  vrhere  the  affife  was  taken.  Upon 
foU  of'uic  ^^'  ^^  ^''''^^  ^*^  joined ;  and  at  the  niji  prhis  the  Lord  Stafordym 
mn-fuiudx  and  this  was  now  returned.— tCoventry  prayed  that 
they  might  have  execution  in  the  affife,  and  that  judgment  might 
be  affirmed;  for  being  non-fuited  for  one  error,  this  is  a  non- 
fuit  in  the  whole  writ  of  efror.— «*^Wr ay.  If  there  be  error  in  the 
record,  we  cannot  affirm  it ;  but  it  Ihall  remain  as  it  is,  and  we 
will  advife* 

Profter  agatnfi  Taylen 


whole  ^ 
Poit  170. 

Bamet^  31*4 


CIIBB46. 


Ontbwry  w-  p^RROR  to  reverfe  an  oudawry  which  Was  fucd  againft  him  for 
-*-^  Cofts. — ^The  firft  error.  That  ten  (hillings  was  awarded  to  the 
defendant  upon  non-fuit  pro  dammsfuis  \  whefeas  it  fhouid  be  pro 
mifis  et  cuftagiisfitts.  And  this  was  held  to  be  error. — Second  error. 
That  the  iheritt  did  not  return  the  day  when  one  of  the  counties 
was  held,  as  he  ought ;  for  it  oi:^ht  to  appear  to  the  Court  when 
every  county  was  held,  that  it  may  a|>pear  there  were  fo  many  days 
between  every  county  court  as  is  appointed  by  the  ftatute  [a)  »-^And 
for  thefe  caufes  the  judgment  was  reverfed. 

(«)  a.  Edw.  6.  c,  15. 


Cais  47* 


Shelbnry  agatnfi  Bird. 

Hihuy  Term,  31.  Etin.    Roll  120. 


A  writ  of  4rMt  "C  RROR  upon  a  judgment  given  in  CoUhifter. 

MEvh^iUf^  First  Error.  That  the  writ  of  droit  clofe  was  direfted  *'  hal- 
lsf*.i$goodj  ««  ^vis  villa  di  Colchefter^*^  whereas  it  fhouid  be  **  baUlvisfuts  j" 
Imtlfa^nftan  Ujj.  ^^^  ^^^  ^^e  queen*8  bay  lies  ;  and  it  is  not  fenfible  that  it 
infant,  the  ad-  fl^^^y  ^  direftcd  balUvis  vil/a. '•^CoKE.  All  the  forms  of  the  writs 
are  fo,  and  it  is  therefore  good. 

Second  Error.  The  a&ion  is  brought  againft  an  infant,  who 
appears  by  his  guardian,  and  no  warrant  appeareth  for  it ;  for  the 

Curiam.     3.  Hen*  6. 


miiliofi  of  gosr- 
dians  muft  be 
^Curiam. 
Poil*  17s. 


entry  in  luch  cafe  is,  quod  talis  adnujTus  eft  per  Cu 
pL  17.  Fitz.  N.  Brevium,  27.  /.  to.  Hen.  J.  pi.  5. — Co'ke.  This 
IS  error  injmt^  and  in  the  common  pleas  the  entry  is  per  cuftodem 
admijfumy  He.  and  a  fpecial  entry  is  kept  of  it  in  a  roll,  and  fo 
perhaps  is  kept  in  Cokhejier. 

Wray,  Chief  Jujlice.  This  is  no  error  infmt^  but  in  the  record. 

Gawdy,  Jufttce.  The  guardian  ought  always  to  be  admitted 
PER  Curiam.     2.  Mar.  Dy.  104. 
Stra«  114.  304. 445.  708. 1076. 

Appleton  agatnj  Burr. 

Eqfter  Term,  3 1 .  £ls».    Roll  248. 

irror  amgoed  TERROR  Upon  a  judgment  in  an  adion  upon  the  cafe  in  the 
on  a  judgment  HL  common  pleas.  The  plaintiff  counts,  that  he  had  fucd  T.  B. 
M  dfclf*^  ^"  ^^^  ^*^  *  proccfs  to  arrcft  him  dircftcd  to  the  defendant,  being 

Asce,  a6.    Poit  %%^,    Cro.  Jac.  141. 


3.  Co.  53. 

j.S8d.  173.34*- ft/, 

«.  Inft.  i6t.       ^ 

3.M«d.t36. 

Hob.  5. 

Pigot,  63,  64. 

t.  Vera.  341. 

Pree,  Ch.  376. 

f .  Mod.  25. 

s.  Pone  WilL 

119*  197.    3.  Peers  WiU.  140. 


Caix  43. 
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(ktriff  of  Effix ;  and  thereupon  he  fent  his  warrant  to  the  bailifFs    A»pt.tT«B 
of  the  franchife  of  S.  to  take  htm ;  who  arrtfted  him,  and  dciircr-       ^*"'^ 
ed  him  to  his  deputy ;  and  he  fufFered  him  to  go  at  large,  and  had         "*** 
not  his  body  at  the  day  of  the  return,  in  amiffitnis  debitifui  pnicu- 
iuuu — FosTBR  affigned  divers  errors. — Firft,  He  doth  not  allcdge 
he  delivered  to  him  within  the  county,  and  then  the  Iheriff  had 
not  caufe  to  detain  him. — Second,  He  doth  not  alledge  he  let 
him  at  large  without  fureties,  for  he  ought  to  take  fureties  of  him 
if  offered. — Third,  He  alltdges  he  had  not  his  body  at  the  day, 
and  perhaps  he  appeared  of  himfelf,  and  then  the  plaintiff  hath  no 
prejudice. — Fourth,  For  that  he  fiiith,  in  amtffi^nh  dehiti  periculum^ 
which  is  not  material,  if  he  lofcth  it  not  indeed. — Godfrey  ar- 
gued cwt\ — But  THE  Court  gave  no  opinion  {a). 

(«■}  Ic  was  moved  agaiflp  and  the  jvdgmait  was  afiimied.  Poft.  289. 

Hawcs  a^ainji  Coney.  ^^"  w 

trinity  TetTUf  28.  Eli%.     Roll  IOIO« 

'TPRESPASS  for  breaking  his  clofe  in  ThurML  Upon  not  guilty  '^^''^^  ^^-^  5" 
*    pleaded,  the  jury  found  a  fpccial  verdift.— 7»A«  Smith  had  '^***  ^*' 
iffuc  Thomas  Smith  and  Robert  Smith.     Thomas  $mith  was  fetfed  of  "JXrity?* 
a  houfe  and  feven  acres  of  hind  in  Thwrkell  for  life,  reveriion  in 
fee  to  Robert  his  brother.    The  faid  Robert  was  feifed  in  poiieffion 
of  forty  acres  of  land  in  pofleffion,  in  Norton  in  the  fame  county. 
Robert  made  his  will,  and  devifed  all  his  free  and  copyhold  land 
to   his   executors  for  performance  of  his  will,    and  the   will 
of  y.  Smith  his  father,    in  which  were  divers  legacies  given, 
**  to  have  and  to  hold  to  them  and  every  of  them,  and  that  they  *•  ^'  *•  ^^'^ 
"  (hould  take  the  profits  of  it  for  ten  years  to  the  ufe  of  his  will,  l^^  ^ 
"  and  that  afterwards  his  executors  or  one  of  them  fhould  fell  the  %,  Vmu^^i, 
**  Und,and  diftribute  the  money  in  performance  of  the  faid  will,*'  3.P.  Wms. 
and  dieth.     Thomas  the  brother  being  tenant  for  life,  dicth  with-  S^* 
in  half  a  year  after  him.     The  executors  enter  into  the  land  in  ^J^*  i^SW* 
Norton^  but  not  in  Thurkell^  and  occupied  them  for  ten  ytars;  and  tV2o.ci£^ 
after  enter  into  the  land  in  Thuriell,  and  fell  all  the  land  in  Thur-  135. 311. 
kell  and  Norton  ;  whereupon  the  heir  of  Robert  the  devifor  enters 
into  the  land  in  Thurkell. — The  queftion  was,  If  his  entry  were 
lawful  ? 

Cooper  argued  for  the  defendant,  that  by  the  words  and  inten- 
tion of  the  will,  they  had  no  authority  to  feil  the  land  in  rever- 
fion;  for  the  words,  that  "they  Ihalltake  the  profits  for  ten  years,'* 
Ihcw  his  intent  only^  for  the  land  in  pofleffion,  of  which  profit 
may  be  taken. 

Coke  contra.  The  profits  fliall  be  intended  fuch  profits  as  he 
may  take  of  a  reverfion ;  and  is  like  the  cafe  34.  Hen,  6.  pL  6.  A 
dcvife  was  of  all  his  tenements  in  manibus  fuis  exijlentibus ;  the  re- 
verfion ftiall  pafs;  and  cited  the  cafe  ^g.EJw.  ^^  pL  27.  for  the 
expofition  of  words  in  the  king's  grant. 

Gawdy,  Juftice.  The  reverfion  is  not  devifed,  for  no  profit  of 
it.— But  all  the  other  Juftices  contra  \  for  the  intent  of  the  devilc 
Was  to  perform  the  two  wills,  and  to  pay  debts,  &c.  and  perhaps 
the  land  in  pofleffion  was  not  fufficient. — Wray,  Chief  Jujiice^ 
faid,  the  word  **«//'•  perfuaded  him  much  that  his  intent  was  fo  ; 
and  the  words  **  to  have  and  to  bold,''  and  the  words  «*  to  take  the 

"  profits;' 
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HAwii      *<  pnfitt^^  are  of  one  fenfc,  for  he  cannot  hold  but  by  taking  the  pro- 
H^^       fits ;  and  here  arc  two  wills  to  be  performed,  and  therefore  the 
""*^"      dcvife  fhall  be  taken  in  the  moil  liberal  manner  for  tlie  perfor- 
mance of  them.     But  if  it  had  been  found  that  the  land  in  poffef - 
lion  was  fufhcietit  to  perform  them,  this  might  peradventure  have 
altered  the  cafe* 
<^^"49-  Dove  <J^^/»^  Willidt. 

Aleafefohyeari  ^  feESPASS/  Upon  fpecial  verdia  the  cafe  was  this  f  tenant 
S  thTronaln-  ^^^  ^^^^'^  ^^  remaindet"  in  fee  of  a  copyhold ;  he  in  the  remain- 

der-man of  a'  ^^^  makcth  a  Ifcafe  by  parole ;  tcnant.for  life  and  he  in  the  remain- 
copyboid  in  fee  dcr  join  in,  a  furrehdcr  to  the  ufc  of  him  in  tiie  remainder  in  fee ; 
commence!  im-  the  queftion  was,  If  this  were  a  good  leafc,  and  Should  take  effeft 
I^iTfoMife*^  in  the  life  of  the  tenant  for  life  ?— And  it.  was  held  by  GAwdy^ 
^n  with  him  CLENch,  and  Wray*  that  it  fhould,  fof  fhc  leafe  is  good  againft 
aadforrcWcr  him  in  the. remainder ;  and  by  the  furrender  of  the  tenant  for  life 
the  eftate  to  his  to  the  ufe  of  him  iii  the  remainder,  his  eftate  is  drowned  In  the 
^'  fee,  and  as  it  werfe  extinft,  ahd  catinot  hinder  the'  leaft  to  have 

.  -  547^  .cooperation ;  arid  is  all  one  as  if  hs.were  dead,  and  beiiig:  alf  in  one 
Co  Litt^^s.  hand,  cannot  have  any  privilege  fevered  from  the  itihcfitance ; 
ji  Bac*  Abr.  as  if  he  in  the  remainder  grants  a  rent-charge^  and  after  the  tenant 
4?Bm  Abr.  '^^  ^^^^  ^^^^  furrendcr,  the  rent  fhill  commence  pre/enth:^Bvit 
325,  '  *  -Gawdy  faid,  if  a  kafc  be  made  for  two  years,  and  after  the  Jeffor 
I.  Term  Rep.  .  kt  the  land  by  parole  to  another  for  four  years,  this  is  but  a  leafe 
•oo-  for  two  years,  although  the  firft  leflcc  furreriders,  for  he  had  no 

power  to  contrail  for  the  firft  two  years  at  the  beginning;  but 
otherwife  it  is  when  the  eftate  is  determimd>leuponan  tincertaintT. 
Smith  V.  Stapletaitf  Pltnud.  426* 

•  Knowles  againfi  Paliheri 

A  return  to  an  "T^^  ^^^^  ^^  ttioved  by  AtkINSO!^,  That  in  debt  after  judg- 
«jj*»"thattb«r  ment,  the  party  prayed  an  execution  hy  elegit  \  which  being 

•Iheriffhathdi-  granted^  the  fhcriff  doth  return,  that  he  had  divided  the  land  by 
•iridedthehmd;  oath,  &c.  but  he  could  not  make  execution,  for  the  land  was  ex- 
but  oould  not  tended  Upon  a  former  ftatute  ;  and  thereupon  the  plaintiiF  prays  a 
wrfon  of  an  ex- ^^/^"'^  <j^/ /d//{/a<:/>w^KW,  and  had  it.  Atid  thereupon  Atkinson 
tent,  ii  nobar  prayed  2i  fuperfedcasy  becaufe  2i  capias  is  hot  to  be  awarded  after  an 
foanewexecu-  elegit^  cfpecially  if  the  jfheriff  return  he  hath  lands  ;  but  if*  the  rc- 
*>^'  turn  vfcremhUy  it  were  more  doubtful ;  for  when  the  pjaihtiff  hatli 

Pod.  310.  clefted  the  higheft  execution,  and  the  defendant  hath  land  which 
1.  Roll.  Abr.  ''^^y  be  delivered,  he  cannot  refort*  to  a  lower  execution. — GaVd  v> 
90S-  J^Jfice.    He  may  have  execution  by  capias^  for  this  is  the  higheft 

Cro.  Jac.  338.    execution  which  can  be,  for  it  concerneth  the  body ;  and  the  dif- 
Stt^^BLc**    fe^^ncc  is,  that  after  z  capias  he  cannot  have  an  e/f^/^  hor  other 
^^jjj^jf^'  execution  ;  but  after  an  elegity  if  he  be  not  fatisfied,  he  may  have  a 
contrary.  capias  \  arid  fo  is  the  better  opinion  of  the  books.     ti,Edw./^* 

Hob.  5«.  pi.  4.     21.  Hen.  7.   pi.  19.       31.  Ed.  "  Procefs'  <2*     5.  Edw.  4- 

W.Raym.718.  2r.  "  Execution''  93.  and  the  ftatute  which  giveth  the  elegit  doth 
wowgK  473'  fiot  reftrain  th6  execution  at  the  common  law.  The  other  Juf- 
tices  feemed  to  agree  with  him ;  but  they  would  advifc. — After- 
wards Knowles  being  taken  by  capias ^  he  prayed  remedy  upon  it. — 
But  all  THE  Justices  held  it  well  awardea  ;  and  they  could  not 
help  him,  although  his  cafe  in  equity,  as  it  was  opened,  defervcd 
favcur._ 


CAffX  50. 


Michaelmas  Term,  31.  and  32.  Eliz.    In  B.  R.  irBi 

Weeks  againft  Holmes  et  Uxorem.  Case  51. 

ItSEBT  againft  them  for  ccrtAin  barrels  of  beer  folJ  to  tlic^^^r^,  Wagerof  law. 
-^^  dum  folafuih  They  both  waged  their  law;  and  this  term  both  ^^'•wiWearsfor 
haron  and  feme  did  fwear,  according  to  the  form  of  the  oath,  ^^  ^^^^  ^^^* 

Qyori  Not  A,  The  iMxrw  did  fwedr  for  the  debt  of  thc/eme^      ^""' 

and  29^. 
Cai«  5t, 


I^arkins  againft  rtinde. 

Trinity  Term,  ^o.  Eliz.  RM ^l%. 


tJROHIBIT  t  dN  For  fuidg  for  tithes  of  land  in  Sabtngtom    The  01^  kndt  ilian 
-^  cafe  was,  The  parfon  of  JBaiington  29.  Hen.  8.  did  leafe  all  his  pay  titherftx  th 
glebe  land  to  Aftlh  for  ni nety-nine  ycars^  rendering  thirteen  ftiilllngs  *>*"<*«  of  the 
and  fpurpence  rent  for  aU  exa^lons  and  demands  ;   and  now  his  ^."if^"  t^P** 
iucceflbr  fued  for  tithes  of  the  land,  being  the  glcbe^and:  and  f^T^^ 
upoii  it  the  plaintiff  fiied  i  orohibition.  that  the  rent  re* 

Godfrey  moved,  that  the  prdhibitioH  licth,  becauft  the  land  fert«disfor«tf// 
was  let  rertderirig  rent,  and  it  is  for  all  exadions  and  demands ;  r/f^^'Tf"^ 
and  by  ihat  he  bars  himfclf  and  fucceflors  of  all  tithds.  Poft  g 

But  all  THE  Justices  contra.  For  Wr  Ay  faid,  the  parfon  (hall       "  '*^^'  ^^  * 
have  tithes  agiuift  his  letfcc,  and  the  words  here  ftiall  be  no  dif-  **  ^^"*  ^^^ 
charge ;  foir  thcfe  tithes  arife  and  accrvtc  after,  arid  ire  riot  things  o^^  39. 
iffuinff  out  of  the  land,  but  cpllateral,  arid  dnt  jure  divirio  \  and  Mdor,'47.' 
khcrewre  cannot  b^  difchargcd  But  by  fpccial  words.    But  if  the  n.Co.  13. 
words  hid  been,  as  well  for  tithes  growing  and  arifing  lipon  the  l^ycM3*''«*«'*^i 
lands  as  for  other  demands^  then  pcradventure  it  had  Uren  a  good  q^^\^^\ 
difcharge.  But  as  tht  cife  is,  it  cinnot  be  intended  by  any  words*  3.  Burr.  1J78. 
that  he  refcrved  the  rcrit  for  tithes.     Arid  fo  Gawdy,  Jujilce^  did 
conceive,  cfpeciilly  as  the  cafe  here  is,  the  leafe  -being  of  twenty- 
four  acres  of  landf,  and  only  thirteen  (hillings  and  fourpcricc  re- 
fcrved.—And  afterwards,  tlic  fame  day,  they  granted  a  confultation : 
but  (liey  faid,  that  the  w6i:ds  fhall  difcharge  the  Icflce  of  all  rents 
iaild  iirvices  ;  but  not  of  fuit  at  coiirt,  or  fuch  things  as  are  not 
then  in  demand.     li.  C?.  13.     . 

Mannings  a^ahjl  Townrend*  i*^,^  ^ 

Triniiy  Teriii,  31.  Eiiz,    R$ll  136. 

TSEBT  Up6h  an  obligatidn*  dated  ift  May^  ij.  Eliz.     I'hc  de-  A  r<ieaf<r  to  one 
•^^  fcndant  pleaded,  3iat  he  was  bound  in  this  obligationy/W/o^  ^^oWigort 
cum  Rich.  Gotts^  to  whom  the  plaintiff  had  releafed  all  aft  ions  arid  ^*''  "°''*'^' 
demands  the  faid  fixHotMay,    The  plaintiff  by  r<*plication  Ihew-  If^^w'^hr' 
cd,  that  after  the  obligation  feakd  by  G^f/ J,  he  releafed  to  him  j  bond  after  tho 
and  afterward,  viz.  the  fame  day,  the  defendant  fealed  the  bondi  rel«fe  was 
ABSc^E  rtoc  quod  tenet ur  Jimul  ctim  Gotts  ;   and  upon  this  it  was  ^^*^ 
demurred  in  law. — Arid  it  was  cltfarly  held,  that  this  releaft  doth  not  2,  Roll.  Abj;, 
difcharge  the  defendant ;  but  thev  held  the  trgverfe  to  be  ill  becaufe  4'*- 
Gotts  was  bound  with  the  deferiaant.  But  becaufe  the  defendant  had  «"*'Jj^  '^* 
not  taken  advantage  of  it,  to  (hew  it  upon  the  demurrer,  and  had  con-  ^^^  6<  *^** 
fcflcd  the  matter  in  fait  alledged  by  the  plaintiff,  it  was  adjudged,  Noy|  62! 
that  the  plaintiff  fhall  recover^  if  notliing  be  fhewn  to  the  con*  s-  ^  97* 
trary  within  two  days. 
Cro.  Eliz,  Part  L  M  Bugbeixl 


i$2  'Michaelmas  Term,  31,  and  3I.  tAit.    Ih  B.  Ti.4 

Caii  54..  Bugbcrd  againji  Dominam  Reginatn. 

Hilary  Term,  3 1.  EUz,     Roll  ^^  cr  48. 

f  he  king  (hall    TERROR  of  a  jucigment  in  a  quare  Impedlt  for  the  queen,  for  tbrf 
not  rscovcr  da-  J^  church  of  .^//^/«^/(?«  iu  £^A'. — Error  affigncd,  that  thcjudg- 
i!id#^y"*forhe'  ^^^'^^  ^s,  That  the  queen  ihail  prcfcitt,  and  recover  for  the  value 
irTOt  within  the  of  tlie  church  for  hair'  a  ytar. 
ilaiutcof  Weft- 

minftcr.  Y'E.'U'Ri.Vij  ferjeant.  The  quceit  is  not  by  the  common  law  to  re- 

%.  inft.  362.      cover  damages,  nor  any  other  pei  fon,  and  the  ftatute  of  /F*/?.  2. 
4.  Co.  51.         c  5.  giveth  no  damages  but  where  the  party  is  hindered  of  prefeat- 
!•  teon.  156.    ment ;  which  the  queen  is  not*  in  this  cafe,  when  (he  prefentcth 
^    by  her  prerogative  ;  as  in  this  cafe,  where  the  prefcnteth  by  reafon 
of  iapfe.    14.  £dw,  3.  "-*  ^are  Inipedit'*^^.    3.  Hen.  6.  ''^  Damages^ 
1"],  And  he  hath  fearche^  divers  precedents,  vl%.Pafch.  7.  Hen.  5. 
Boll  442.  ^  i.Hemb,  RoIIj^o/^,  g.Hen»6.  Roll 2^(>'  where  no  da- 
mages are  given  j  and  the  calc  of  7.  Eliz.  Dycr^  236.  is  but  a  Cur'iti 
adwfare  vult.      The  ftatute  cannot  be  intended  to  give  damages 
but  only  to  the  true  patron,  and  not  to  the  queen ^  who  claim* 
only  by  prerogative. 

Gawdy,  Juftice,  The  queen  Ihall  not  recover  double  damage?, 
for  the  queen  cannot  lofe  ner  preicntment ;  but  lingle  damages  is 
only  for  the  tort  in  the  prefentment ;  and  this  the  queen  fhall  have, 
as  any  other  per fon.  1  he  cafe  of  13.  Ldw.  3.  ^'^  ^yare  ImpediC' 
j8i.  was  near  the  time  of  the  making  the  ftatute  ;  and  they  beft  in- 
tended the  meaning  of  the  parliament ;  and  although  precedents  now 
are  otherwife,  it  may  be  that  tiic  king  did  not  regard  damages,  or 
were  never  demanded. 

Wray,  Chief  Jufllccj  contra.  It  is  hard,  that  wherl  one  part  of 
the  ftatute  will  not  ferve  for  the  queen,  and  fhe  is  out  of  it,  that 
it  Ihall  be  conftrue'd  ihe  fhall  have  benefit  of  another  part  of  t!ic 
ftatute;  and  although  the  cafe  of  13.  Edw.  1.  is  fo,  yet  divers  | 
books  fince  that,  in  tlie  time  of  Edw.  3.  and  Hen.  6.  and  fince,  arc, 
that  the  king  ftiall  not  have  damages  ;  and  the  books  and  prece- 
dents being  fo  till  7.  Eliz.  it  is  fit  to  adjudge  the  cafe  according  to 
them.— Clench  agreed. 

'    jftf*^  Port.  180'.       Afterwards  (ra),    Trin.   32*   £/?2.   WraV    faid,    he  had   con^ 
'         ferred  with  Anderson,  Man  WOOD,  Peri  AM,  and  Walmslky  J 
and  all  (except  Pkriam)  agreed,  that  no  damages  Were  to  bi 
given  :  and  for  tliat  caufe  the  judgment  was  reveried. 


Michaehnas 


Michaelmas  Term,  *^^ 

31.  and  32.  Eliz.     In  the  Common  Pleas. 

S/r  Edmund  Anderfon,  Knt.  Chief  Ju/lice. 

Sir  William  Periam,  Knt.  1 

Hugh  Wyndham,  Efq.  >     Jujices. 

Thomas  Walmfley,  Efq.  j 

Sir  John  Popham,  Knt.     jittorney  General. 

Sir  Thomas  Egcrton,  Knt.     Solicitor  General. 


Annefly  againjl  Johnfon, 


CAlIf* 


T)  EPLEVIN.   After  a  fecond  deliverance,  a  return  was  awarded  cattle  taken  in 

fohnfony  and  averia  elon^ata  being  returned,  a  withernam  was  witbtrmxm  are 

awarded  of  the  cattle  of  the  plaintiff,  ahd  afteii^ards  the  plaintiff  "^o^  rcpkvifahiej 

Cometh  and  fatisfieth  the  defendant  his  damages ;  and  prayeth  a  ^"*  ^  ^at^fac- 
r       n*       •  r  1  •  i         t-  /^      i     ^  i  •      t'^n  made,  the 

writ  of  reftitution  of  his  cattle. — Fleetwood,  Cattie  taken  in  owner ftjali hatt 

'uj'ithcrnam  are  not  replevi fable ;  for  how  then  Ihall  the  party  be  a  writ  of  nrfti- 

fatisfied  for  the  meat  of  the  cattle  ? — Curia.  Thev  arc  not  rcple-  tution  without 

vi fable  without  doubt ;  but  upon  fatisfaAion  he  fliall  have  a  writ  ^y''^^  ^^^  ^*^ 

of  reftitution  of  the  cattle,  and  fo  is  the  courfe  ;  which  all  the    ^^' 

clerks  did  agrce.     And  as  to  the  food,  he  hath  the  occupation  of  Owfn,46. 

the  cattle,  and  it  is  reafon  he  fhould  find  them  meat  for  it. — And  5*  jj^^o"-  ^35* 

the  writ  was  granted.     Fide  16.  Hcju  6.  Return  dcAvers^  2.  379**  ^^^ 

Ld.  Raym.  719.     i.  Salk.  24S. 

Goftwick's  Cafe.  Cajei. 

A  LEASE  was  made  for  two  years,  upon  condition,  that  they  Forfeirurc  by 
•^  nor  either  of  them  fliall  alien  an jr  part  of  the  land  without  aii-ntiion. 
aflcnt  of  the  leflbr.     They  make  partition,  and  one  alieneth  his  Ante,  35, 
part.     This  is  a  forfeiture  of  the  whole.  i.Wood.Con.10. 

*  •  Cowp.  r.03. 

D0U5I.  57.  184.    a.  Tttrm  Rfp.  435, 

Anonymous.  cas*  3. 

'TpHE  lord  releafeth  and  grants  his  feigniory  Xo  thohufband,  who  Jj^,  g^^,  ^^ 
•*•    is  feifed  of  the  tenancy  in-  right  of  his  wife,  to  him  and  his  conftrucd  foI« 
heirs.    The  hufband  dieth,  and  his  heir  diftrains  for  the  rent  upon  toeffeauatc  the 
the  lands. — Anderson  and  the  Court  heldji  that  it  fhall  inure  intention  for 
as  a  grant y  which  is  moft^  beneficial  to  the  grantee  ;  and  it  is  af^ree-  ^g,!f  J^^^^^ 
ing  with  the  intent  of  the  deed,  that  the  hulbandand  his  heirs      '^"^^  ^ 
Ihall  have  it.  ^^*  ^^'  »w-  •• 

Cowp.  600. 

Anonymous.  Ca..  4. 

QUA  RE  IMPEDIT.     The  queen  having  the  advowfpn  of  the  ^he -i?t»<«uAii 
^vicarage  of  jD.  grants  the  vicarage  to  J.  S.     The  qucftioa  (htfiTOt^fiby 
was,  If  tlic  advowfon  pafieth  ? — Fenner  argued  it  Ihould  pals,  arrant  ofiA« 
Puckering  contra.-r-And  all  the  Justices  held  it  fhali  not^'w^r*- 
pafs.     For  by  the  queen's  grant  nothing  (hall  pafs,  but  what  ihc  Hob.  303. 143. 
intends  to  pafs  ;  and  the  vicarage  is  another  thing  than  the  advow-  a.  MTiif.  ti6. 
fon,  and  every  thing  muft  pals  by  jts  proper  name  ;  and  it  Ihall  ^?''P*  9* 
^ot  pafs  iii^the  cafe  of  a  common  perfon. 

M  z  Anonynjous. 
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Caii  5.  Anonymous. 

Adminiftration  ^'O.TA.    By  Anderson.  and  Walmsley.    Adminiilration 
may  be  revoked.  J. ^  .Committed   may  bc  revoked,  notwithftanding  t^ie  ftatute  of 
Poll.  460.        21.  Hen.  8.  c.  5.   And  fo  it  has  been  often  ufed.  W yndham  and 
i.Lcv.  155.186.  Peri  AM  doubted. 
I.  Sid.  280.  Ailoi,  36.  ft.  BrownL  1x9.  fitz.  303.  Style,  lo.   Lat^h.  6S.  Skin.  155.  3.  Mod.  23.90* 

Case  6.  RookwOod's  Cofc. 

jfjfumpfit  will    "O  OOKWOOD  haying  iflbe  three  fons,  had  an  intent  to  charge 

lie  on  a  promifc  AV  |^jg   land  With  four  pounds  per  annum   to   each  of  his  two 

Tuftt^rwnl     youJ^gcft  foJ^s  for  *«5f  hvcs ;  but  the  eldcft  fon  defii«d  him  not 

fidcration  that    ^^  charge  the* land,  and  promifbd  to  pay  to  them  duly  the  four 

lands  are  not     pounds  per  annum',  to  which  the  two  younger  fons,  being  prefent, 

char:gcd  with  it,  ^rrecd ;  and  he  promifed  to  tlicm  to  pay  it.     And  for  non-payment 

after  the  death  of  the  father,  they  brought  an  affiimp/it. — The  whole 

Court  held  cic|rly,  that  it  was  well  brought,  and  that  it  was  a 

good  coniidcration ;  for  otlierwile  his  land  had  been  charged  witli 

die  rents. 

Case  7.  Hamblcdon  againft  Hambledon. 

Adcvifctothrce,   A    DEVISE  was  to  three,  and  that  the  furvivor  ihall  bccach 
and  that  each     £X  other's  hcir.— It  was  adjudged,  that  they  were  all  joint-tc- 

Ihall  be  the         _      ^         a     1  /■     •    ^i_  •  r  ^1         -n        "' 

other's  heir,  is  a  "^^^ts.     And  fo  IS  the  meaning  of  the  will. 

joint-tenancy.     S.  c.  3,  Leon«  262.    Savil  92.     Owen,  25.     t.  Leon.  166.     3.  Com.  Dig.  33.     Po^^ 
on  Dev.  420. 422. 

Case  8.  Crifp's  Cafc.     ' 

TrtHilj  Term,  31.  Elix.  RtU  16^6, 

The  next  avoU  /^UARE  IMPEDIT.  And  declares  of  a  grant  of  the  jicxt 
*h""h^^  ft  be  ^Xp'*^^^^^"*^^'  'I'^^  defendant  demands  oyer  of  the  deed,  and 
eran^  by*decd.  ^^^^  plaintiff  fhcwcd  a  letter  written  to  his  father  by  the  patron,  in 
'  which  he  writ  he  had  given  him  the  next  avoidance  ;  «nd  upon 
I  Leon  '20  ^^^'  ^^  ^*^  demurred. — It  was  ruled  clearly  without  argument  againft 
Co.  Lit.'  332.*  *h^  plaintiff;  for  it  was  a  mere  mockery,  and  the  grant  cannot  he 
2c.  Co.  63.  *    without  deed* 


Case  9. 


GiUam's  Cafe. 


Sonafua  in  M  T^  JECTIONE  FIRMiE.    As  executor  for  cjeaing;  him  out  of 
aaion  by  an      •*-*  hisyJrm^,  et  itmafua  ibidem  cepit^  istc.    And  after  verdift  found 
executor,  mean  fo^  the  plaintiff  it  was  alledgecl,  that  bwafua^  Wr.  (hall  be  in- 
*t^atoi^*  ^  ^^  tended  his  own  goods,  and  not  the  tcftator's*— Curia  contra^ 
Ante  6.    t .  Brown*!  Caf.  Ch.  1 27. 

Casi  10.  Pemberton  againfi  Cony# 

Debt  lies  againft  ^.  S.  makes  an  infant  of  the  age  of  four  years  his  ex^utor,  and 

•n  executor  y«.  J  doth  by  his  will  appoint  that  J,  D,  during  the  nonage  of  the 

rj»«/m,w**/«i#ijifant  ihall  have  the  difpofition  of  his  goods.— Debt  Ihall  be 

'^^^  43*        brought  againft  J.  D.  during  the  infancy ;  for  he  is  executor  dur- 
I.  Wood's  Con.  jjjg  ^1^^^  ^ijjj^^ 

'*^        .  George 


r^ichaclpaas  Term,  3^' ^'^d  3^.  Eliz,    In  £,  C«  ,         '^Sj 

George  Ognell  againft  Pafton.  Cah  i. 

31.  (2f  32.  £/ix.     In  tht  Exchequer, 

T^EBT.  The  cafe  was,  Francis  Waodhoufe  was  bounci  in  a  recog-  C«  >.  lietaftef 
^^  nifancc  in  chancery  to  OgmlU  which  being  forfeited,  Ognell i^'""'^*^^  '■^' 
fucth  VNofcire  facias*  againft  him,  and  both  were  rettirncd  »/*//,  J^^gni^nce,* 
and  thereupon  had  judgment  to  recover  his  debt ;  and  thereupon  and  may  bcexe. 
he  fueth  out  a  Uvari  facias^  which  was  returned  j/;Ai7;  and  there-  cutcdupona 
upon  he  fueth  a  cap.  ad fatlsfaciendum  direAed  to  the  defendant,  piifoBwrcom. 
flierifFof -Wof/b/i;  the  faid  fvoodhQufe  being  then  in  prifon  for  fuf-  J^j^.a^Jjafter 
picion  of  felony,  and  the  defendant  doth  arreft  him  upon  it.  judgment  in 

Wo^dhoufe  was  arraigned  and  found  gwilty  ;  and  afterwards  be-  ^*''.l^?*"^^**^ 
ing  difcharged  of  the  telony.  The  defendant  fufFcrs  him  to  go  at  *!]^I^  thciV 
large.  Ognell  brought  debt  upon  the  efcapc.  The  defendant  nff  ctnnot  diu 
pleads  the  convi£kion  of  felony.     Upon  this  the  plaintiff  demurs,  puts  the  validity 

Firft  gueftion.  If  a  capias  ad  fathfacimdum  lieth  upon  a  recpg-  ||[oMr  w"rccr 
nifance  in  ch/inccry,  a  fcire facias  being  returned  upon  it?  roncous,iti*not 

Second  queftion.  Admitting  a  capias  was  not  grantable,  if  it  be  J***^- 
void,  or  only  erroneous,  fo  as  the  party  mull  avoid  it  by  audita  ^^j* »^(,,' ^\^,* 
querela,  or  error?  707.776.893, 

Third  queftion.  Woodhttuft  being  in  prifon  fpr  felony,  if  the  codb.  403. 
execution  was  well  ferved  upon  him  ?  a.  Uon.  84. 

This  term  it  was  argued  bv  the  Barons  ;  and  as  to  the  third  5**^^**^^.  »♦ 
point,  >th^y  all  rcfolved,  ana  tlie  counfel  of  the  other  party  did  ,[  roIi!  yibr. 
not  much  in  force  the  contrary,  that  execution*  w|is  well  ferved  s^;. 
upon  him;  for  although  his  boay  was  at  the  queen's  pleafure,  Yciv.4a. 
yet  he  fhall  not  take  advantage  of  his  own  tort  (no  more  fliall  the  ^'^Jj^'  3* 
Iheriff) ,  but  he  (hall  anfwer  tlie  aftion  or  execution  of  a  corfimon  ^^^^j^  \  3^4* 
F^fon.  5.  M<Jd.  4/3. 

And  as  to  the  firft  point,  all  the  Barons  were  of  opi,  ^"  ^^y*"- 77^ 
nion,  that  the  procefswas  well  awarded,  and  maintainable  by  the  ^*  **'«*' *«'34» 
law ;  fw  it  being  a  debt  of  record,  it  is  not  reafon  but  his  body 
Ihould  be  liable  to  execution  upon  it«  as  to  a  common  obligatipn  ; 
and  this  capias  is  not  by  the  ftalutc  of  fVeJl.  2.  cap.  45.  or  25, 
Eduf.  3.  but  by  the  courfe  of  the  common  law,  and  tlie  courfe  of 
the  chancery,  and  precedents  are  ufual  there  ^htr  fcire  facias ;  and 
tlieir  courfes  are  to  be  maintained  as  of  other  courts. 

Second  queftion.  Admitting  tht  capias  lay  not,  yet  it  is  not  void, 
but  erroneous.  And  this  the  iheriff  fhall  not  difpute,  nor  take  ad« 
vantage  of  it ;  for  it  was  a  .good  warrant  to  the  (herifF  to  take 
him,  and  falfe  iraprifonment  lieth  not  againft  him.  9.  Edw.  4.  , 
pL  13.  21.  Edw,  4.  pi.  i23.  36.  Hen.  6.  pL  32.  And  it  fliall  al- 
ways be  a  good  erecution,  until  the  party  avoid  it  by  error. — 'And 
by  all  their  aflent  the  plaintiff  had  judgn^wt^ 


M  i  tlilafy 


»6«l' 
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32.  Eliz.     In  the  Queen's  Bench. 

/^;>  Chrlftopher  Wray,   Knt.  Chief 'juftce. 

Sir  Francis  Gawdy,  Knt.  -j 

John  Clench,  Efq.  (  Jufticei, 

Sir  John  Popham,  Knt.    Attorney  General, 
iir  Thomas  Egerton,  Knt.     Solictor  General. 


WoMs  Imput 
ing  forgery, 


CAti  I.  Vendrd  againft  Wotton. 

A  CTION  for  thefc  words  :  "  You  have  ftlfly  forged  your 
..  ^  r\  father's  hand,  arid  thereby  falfly  have  procured  voui^ 
T::r:^'i'^  f>  :  ^^^^-^  ^--^to  pay  ^Jr  reni  to  yoS,  due  I IZ 
nirhabie  kind,  if  *  fi^er.  After  verdift  for  the  plaintiff.  Fuller  moved, 'tlut 
true,  or  they  arc  the  words  aic  not  aftionablc,  for  xt  is  not  fhc.wn  what  thine  he 
not  aaionabie.  forged,  for  which  he  is  by  any  law  punifhable.  And  here  it  may 
,.  Yelv.  146.  ^^  '^^  counterfeited  his  father's  hand  to  a  letter,  for  which  he  k 
3.  Bum.  265.     not   punifhable,      28.  jK/zz.  inter  Brook  et  Doughty^  **  You  have 

1.  Hawk.  P.  C.  "  forged  my  Lord  of  Lelceflcr's  hand  to  fuch  a  letter,"  adjudged 
53S.  not  aftionablc. — And  fo  was  tlic  opinion  of  the  Court  •  ani 
In  .,  str  749.  judgment  for  the  defendant.  ■         .    .    V^T '  ^"^ 

this  cafe  IS  dc-    J  ^    o 

Bied  to  be  Uw,— a.  L^.  Raym.  1463. 

Cas.  2.  Taylor  againji  Vale. 

Michaelmas  Term,  31.  W  32.  £//«.'     Roll  6?. 

jfamanfcyin  "D  TPLEVIN.     The  cafe  was  upon  demurrer.     Vale  havinr  ^ 

denture  ^ givi  ^v  ^^^^  charge  in  fee  by  indenture,  tvhich  was  enrolled  within 

rlnTX^'.f  Ind  ^''^  '"''"^''''  ^'"^''^  and grarActh  it  to  //^//  in  fee,  and  there  was  no 

the  deed  is 'en.  attornment             y      ,         r              . 

rolled  purfuant  A  OTA.  in  truth  the  cafe  was,  that  he  for  a  certain  fum  of 

to  27.  Hen.  8.  money  gucth,  granteth,  ani^  felktii  the  rent,  &c.      But  it  was 

*^-  '*•  »'**^  pleaded  only,  that  he  by  indenture  dedh  et  concejnt 

"•Sr  but  It  ^'^^^  '^  '^  ^'  V^'^i  T^^'^^^  ^^^y  argument,  that  the  rent  without 

inuft  befo  attornment  (.2)  pafleth  not,  being  only  by  way  of  grant,  and  not 

plcsdcd.  of  bargain  or  lale  ;  ahhough  the  deed  was  enrolled,— But  Wray 

S,Co.  93^b.  faid,  that  if  by  indenture,  in  confidcration  of  j  certain  fqm  of 

Co.  Lit.  309.  money,  dcdit  et  conceffh  and  the  deed  is  enrolled,  this  Ihall  pafs  the 

671..  rent  without  attornment,  tliough  there  be  no  words  of  barcain 

L>cr,  30.  and  fale.— And  the  plainiifF  had  judiTment. 

2.  Init.  672.       •  I  .   ^         . 

3.  Leon.  16.  7.  Co.  40.  «;Lef-»S-  Vclv.  113.  3.  Lev.  16.  1.  Wood's  Con.  230.  652.  Shcph. 
Touch.  21^.    G«lb.  Ufcs,  8t.  287.  •>>     :>       » '«-P"« 

{a)  See  4.^5.  Ann.  c  16.  by  which  the  ncccffity  of  attornment  Is  taken  awjr, 
-^VidcDougl,  283.    X.  Term  Kcp.  354.  •  •     •  '. 
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'  Willis  agalnfl  Jermin.  Ck%%  3, 

,  Hilary  Term  %  '^i.  Eliz,     Roll  Gj^* 

17JECTIONE  FIRMtK.     It  was  found  by  vcrdift,  that  the  If  a  dean  and  ^ 
^  dean  and   chapter  oi  Exeter  let  the  land  to  Harvy  for  years,  chapter  feal  a 
rendering  rent,  payable  at  their  chapter-hourc  in  Exon^  and  ^<^^'^f^*}^^^3^^^ 
default  of  payment'the  leafcto  be  void.     Harvy  alligned  his  eftate  j"'.  ^^^^^^[^^ 
to  the  defendant ;  the  rent  wr.s  arrcar,  and   not  paid,  bcmg  de-  i{metlm5ihey 
manded  at  their  chapter-houTe.     The  dean  and  chzipter^  by  the  makca  ictttr  tf 
name  of  the  dean  and  chapter  of  Rt.  Mary  1>e  Excn  (whereas  they  ^^ornty  tode. 
were  incorporated  by  the  name  olr.fi/.  Mary  in  Exon)  make  an  in-  i^r»i"'-'^!i"!f 

1  r  1      /*    r       "^  ^         %    '      -rr      c     X       \        ^    Oot  their  deed 

denture  ot  leaie  for  twenty-one  years  to  the  plaintiit  ot  the  land,  t?iuii?  delivery, 
pnd  in  their  chapter-home  put  their  feal  to  it,  2nd  make  a  letter  i^oft.  ;i2i, 
of  attorney  to  7.  S,  to  enter  and  make  delivery  of  this  deed  upon  ^  j^^jj  ^^ 
the  land,  which  he  did  accordingly;  and,  If  this  be  a  good  leafc  ?  330. 
they  pray  the  opinion  of  THECoyRT. — HARRis,yrr/fj2/;/,  pray-  2.  Roll*  Ah, 
cd  ju;!gment  for  the  de("endant. — Fikst,  The  Icafe  of  the  land  is  «3«4i'  -fi^. 
void  by  mifn9mfr  of  the  corporation.   $ed  non  ailoccitur  ;  for  it  is  no  ^%^"gf''* 
material  variance;  and  fo  it  hath  been  ruled, — Second  Cause.  Jl.co.  *o'. 
The  leafe  was  not  good,  bccaufc  the  dean  and  chapter  let  it  In  j.  Wooctcon, 
their  chaptcr-lioufc,  by  fetting  th(:ir  fe^jl  to  it ;  which  being  a  per-  ^3*- 
feeling  the  deed  of  the  corporation,  there  car;  be  no  other  delivery.  3-  B*<J»  Abr, 
Then  the  firll  letice  continuing  in  pofTciiion,  and  they  out  of '^  ' 
poffcfHon,  the  leafe  v/as  void  ;  and  the  delivery  artcr  by  the  attor- 
ney, it  having  a  former  delivery,  is  void.     Sea  non  aVocatur^  for. 
tliere  is  no  other  means  for  a  corporation  10  ma':e  a  I'^afe  but  this. 
And  Gawdy  faid,  it  is  plain  that  it  is  not  the  leafe  or  deed  of  the 
corporation  until  delivery,    as  o'i  another  pcrfon. — ThirdlVj 
Theiiril  leafe  ceafeth  not  tillf//rrv,  and  fo  cannot  make  a  new  leafe^ 
— ^Wray.     The  firft   Icafc    doth    clearly    ceafc   without  entry^ 
Gawd"Y  doubted. — Fouirnii.Y,  The  leafe  is  not  good,  for  the  jfjvp,jl^  A^,^ 
attorney  hath  not  executed  his  warrant  according  to  his  authority;  that  a  man  viV* 
for  it  was,  that  he  Ihould  enter  and  claim  it  to  the  ufe  of  the  cor-  tute  "^anaHti 
poration,  anrfthen  deliver  the  Icafe.     And  the  jury  found  that  he  'V^^^^^^^^^^^^ 
delivered   it  upon  the  land,  but  found   not  that  he  entered  and  fil^t  he  purfo^^^^ 
claimed,  &cc.     Sed  non  ailo:atur  \  for  in  a  fpecial  verdift,  the  cir-  his  ?uUiorit>u 
cumftances  of  every  thing  nt:ed  not  fo  ftri<^tly  be  found,  as  it  is  to  Port.  181.  i8f. 
be  pleaded  ;  and  it  being  found,  that  by  virtue  of  the  warrjjnt  he  ^^^* 
delivered  it  upon  the  land,  it  fliall  be  intended  he  purfued  it  duly,  Co.  Lit.  48* 

9.  Co.  51.     5.  Com.  l>ig.  170^ 

— ^F^FTHLY,  It  is  found  that  they  demanded  the  rent  at  the  chap-  Demand  of  rent 
ter-houfe,  whereas  die  demand  Ihould  be  upon  the  land.  Scd  non  ^''^®7^  **  \*  ?^^ 
alhcahir,  for  the  demand  at  the  place  wher^  it  is  pay^bjcj  jsi  fuf-.  ^'^^.^Lit'^o''"''"^* 
tigient. — And  the  plaintiff  had  jud2;ment.  Port.  41V   *  * 

Smith  againjl  HillLer  and  Gierke^  g^5. 

Trinity  Tcrm^  31,  Eliz.     JUll  3o3.  '    • 

pALSE  1MPRIS0NME?N^T   in  MMicfix,      The  defendant  Plctjiiri^ 

pleads  that  Lynn  is  an  ancient  villacrc,  and  that  in  it ujifatum  eft 
Q  tempore  quo^  t^c,  to  chufe  ^  mayor  every  year,  and  that  the  mayor 
for  all  the  time,  &c.  w^s  cujhs  ^ao!^xhz:c\  and  fheweth^  that  a 
plaint  was  entered  In  the  conit  there  againlt  tl^e  plaintiff,  for- 
wJiich  he  was  committed  by  tlie  mayor  to  the  gaol  there,  absque; 
HOC  that  they  are  guilty  of  the  imprifonment  ivi,  AfiddUfex:  upoa 
VFhich  the  plaintiff  dcniurs. 

M  4  Tanfieli> 
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Smith  TASTiZhjyfir  the  f^lainiif,  The  bar  is  not  ^ood.     Firft,  Be- 

HiLt«ii  ^^^^^  *^  prefcriptibn  is,  that  for  alJ[  the  time,  &c.  the  mayors 
j„^  had  been  keepers  of  the  gaol,  which  was  no  good  ple^ng  of 
S&XBxs*  the  cuftom  ;  for  he  oqghtto  fay,  ufitetum  efl^f^c.-^Secondlyi  Tlie 
mayor  cannot  commit  one  to  himfclf ;  fbr  th^re  ought  to  be  one 
to  commit,  and  another  to  receive  \  and  i^ot  to  be  both  one  perfon. 
—Thirdly,  he  doth  not  prefcribe  to  have  a  gaol  there,  nor  incweth 
not  there  was  a  ^1  there ;  and  it  may  be,  that  he  m^y  (x^ike  his  gao} 
where  he  pleafeth,  and  then  the  plea  Ihould  be,  commiffus  cujtodi^t 
majeris^  and  not  to  the  gaol  \  or  the  prefer iption  mould  oe,  that  the 
mayor,  He.  was  cufios  of  a]\  pri(pners,  and  not  cuff$s  gaoi^t.-^^ 
Fourthly,  lie  traverfeth  absoue  hop  th|t  he  was  guilty  m  Afidt 
fi^/eXf  which  IS  not  good  ;  ror  he  cji^nnof.  traverfe  the  pls^re,  but 
generally,  for  the  defei^dant  cannot  ftraiten  th^  plaintiff  to  a  place. 
• — Fifthly,  The  defendant  juftifying  between  the  apth-day  of  Sep- 
timber  and  the  14th  of  O^ober^  4t  wbjch  d4y  hp  w^  retnoved  by 
habeas  corpus ;  ^nd  (hew,  th;^t  the  29th  day  of  September  Helljer  was 
chofen  mayor,  but  do  not  anfwer  to  tlie  time  6f  the  day  of  29th 
September^  before  which  he  was  cjiofen  mayor ;  for  it  mj^y  oe,  he  im-: 
.pnfoned  him  the  fame  day,  before  be  was  chofen  mayor,  which  i$ 
not  anfwered. 

Coke  fgr  the  defendant.    The  ba^  is  good,  pot^itliftanding  the 

exceptions. — Firft,  It  is  once  alledged,  tliat  ujitatum  efi  to  chufe  a 

mftte  7i>  mayor,  &c.  then  ufitatum  ejl  (hall  be  referred  to  every  part  of  the 

prcfcription,  and  nee4  not  reiterate  it  to  every  part — Secondly, 

The  courfe  of  all  corporations  is,  that  the  maypr,  yrhich  is  the 

judge,  is  gaoler  alfo  :  lb  the  iheriffs  of  London^  they  have  a  court 

in  tlie  Guildhally  and  are  officers  and  gaolers  to  it. — ^Thirdly,  He 

need  not  prefcribe  in  the  gaol ;  for  it  is  incident  to  a  court  to  have 

'   a  gaol,  as  a  court  of  piepowders  to  a  fair  ;  alfo  a  gaol  is  not  in  ^ 

.    place  certain,  but  gocth  with  the  perfon  of  the  gaoler. — ^To  the 

fourth.  The  traverle  is  good  ;  for  it  he  traverfe  gperally,  tlie  juf- 

Co.  Lit.  2S1.  b.  tification  in  a  place  certain  fliall  te  waived,  which  is  piatcrial  a^ 

poft.  J75,         ^jjjg  ^j^c^  jg^  ^j^j  ^^11  pQj.  }^  enforced  to  it,'  where  it  \^  loqd  ;  and 

in  Covers  Cafe^  it  was  adjudged  in  falfe  imprifonment,  ke  jufti- 

fies  as   conltable  in    SuJ/cx^    absque  hoc  that  he  is  guilty  in 

Co.  Lit.  ^^^.  b.  Middlefex  ;  and  awarded  good.     So  in  Lovel's  Cafe  in  trelpafs,  for 

Poft.  J74,         taking  his  horfe  in  Cambridge^  he  juftifies  for  damage- feafant  in 

EJfex,  AB^QXJE  HOC  that  he  was  guilty  in  Cambri(lge  ;  and  it  was 

good  by  award, — To  the  fiftli,  upon  which  it  was  much  relied,  he 

anfwered,  that  it  Ihall  be  intended  a  juftiQcation  for  the  whole  day, 

P^  1. 106.  b,    (or  there  Ihall  be  no  divifion  of  a  day.     And  if  h^  imprifoncd  him 

before  he  was  mayor,  the  plaintiff  muft  ftiew  ^t ;  for  prima facie^  it  IhaU 

be  intended  to  go  to  the  whole  day.  15.  Edw.  ^.pL  23.   o.  Edw.  4. 

And  of  the  fame  opinion  was  the  Court  in  omnibus:  and  it 
was  adjudged  for  tlie  defendants. 

^^"  !•  Kimerfly  againfi  Cooper. 

trinity  Ternij  3 1 .  Etix.      Roll  7^8. 

inwon^imjput.  A  CTION  FOR  WORDS.  The  plaintiff  declares,  ths^t  whereas 
«2d!a3cS^h!L*"  by  the  cuftom  of  £o«^e«  the  mayor,  recorder,  and  aldermen 
fbremagiftratw,  of  London^  being  jufticcs  of  the  pe^e,  had  ufed  to  take  the  depofi- 
che  plaintiff  tions  and  examinations  of  any  perfon  produced  before  them  inper" 
Td^  ^^^-^  ^^^«<ww  rei'memoriam^  and  to  keep  th^  faid  dcpofitjonj  upon  recor4 

adminiftir  it  j  ^d  thoarh  only  irdocement,  yft  being  what  iptltlcs  the  platptiff  to  his  aaion,  it  may  be 
tfaYcried,ifnol4Wwajef:sa|!owpd,^x.R9ll.Abr.  J63.  j.Com.Plg.u6.  Doujl.ij6.  i.tcrmilfp.^St 
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in  the  court  pf  the  Guildhall^  to  be  giv^n  in  evidence  to  a  jury  for    Kimimii^ 
the  better  knqwledge  of  the  truth  between*  anv  perfons ;  and  that      c^J*^^ 
whereas  he  was  examined  and  fworn  before  Sir  George  Bond^  mayor  of       ^^      * 
London^  being  then  and  there  a  juftice  of  peace,  as  a  witncfs  on  the  be-  ^^  ^^^i^^  ^^^ 
half  of  £^.5/a.  and  made  fuch.  oath,  &c.  the  defendant  faid  that 
he  had  falfly  fworn  f n  tb^id  oath,  irmunido  the  oath  there  taken  in 
form  aforesaid,  &cl  to  m  damages,  &c.    The  defendant  pleaded, 
that  the  plaintiff  was  not  fworn  before  the  fai4  George  Bqnd  m9d9 
et/ormdj  frout^  t^c. 

Upon  tliis  it  was  demurred  in  law.— Firft,  The  traverfo  cannot 
be  taJcen  ;  for  the  alledging  of  the  oath  is  but  conveyance  to  the 
aftioh,  and  fo  is  not  traverfable ;  v^d  if  he  never  took  fuch  oath, 
yet  it  is  a  great  flandcn— Second,  This  plea  amounts  to  a  general 
ifllie,  and  fo  is  not  good. 

HARitis  of  LmcQtn*s  Inn  contra.  That  the  declaration  is  not 

food  ;-  for  the  force  of  it  is,  thatthe  mayor  had  ufed  to  take  the  oath* 
cc.  Arid  if  he  had  not  authority,  it  is  no  more  than  if  the  plaintiff 
had  taken  4  voluntary  oath ;  in  whicli  for  fayinjg  he  is  iorfworn,  is 
not  adionable.    And  the  cuftom  to  warrant  him  to  take  the  oath  « 

is  not  well  alledged  ;*for  he  ought  to  alledge,  that  the  city  is  an 
ancient  city ;  for  ptherwife  he  cannot  prefcribe  in  it  (a) .  21.  Edw.  4.  («)  Stnmgo^ 
pi.  54.     12.  Edw.  ^pl.  8.    22.  Hen.  0.  "  PrefcriptM*  47.  And  the  "2?: 
jravcrfe  is  good,  for  it  is  not  the  conveyance,  but  the  principal  '•  ^'JJ*  ^* 
fubftancc  of  the  aftion,  and  without  it  the  aftion  is  not  maintain-  ^'    ^  '^ 
able,  and  fo  is  traverfable.  34.  Hen.  6.  pL  22.     13.  Edw.  4.  pi.  4. 
26.  Hen.  8.  Bro.  *^ji£fionfur  Cafe'^  103.     14.  Hen.  ^pL  30. 

Gawdv.  Where  the  conveyance  to  tlie  aftion  is  that  which  Poft.  ioi« 
»  doth  entitle  tlie  plaintiff  to  the  aftion,  it  may  well  be  traverfed,  if 
the  defendant  cannot  wage  his  law,  otherwile  where  he  may  wage 
his  law.  8.  Hen.  6.  pi.  5.  22,  Edw.  4.  pL  29.  7.  Edw.  3.  pi.  54. 
31.  Hen.  6.  pL  10.  26.  Men.  8.  Bro.  "  Traverfe.'*  5.  Hen.  7.  pi.  3. 
But  principally  for  the  iirft  fault*  that  he  alledgeth  not  that  it  is 
an  ancient  city,  the  declaration  is  not  good. — And  of  the  fame 
opinion  were  thb  other  Justices,  that  it  is  a  thing  traverfable, 
for  the  aftion  is  grounded  upqn  it :  and  it  was  tlien  adjudged  for 
the  defen4ant|  vvithout  further  argument, 

Alexander  againjl  Dyer,  CASt  6. 

*Drini  ty  Term,  3 1 .  EU%*    RM  901 . 

r\EBT  for  rent  referved  upon  a  Icafc  for  years.    And  declares,  Debt  i>s  for 
•       that  whereas  he  let  the  land  to  the  defendant  for  twenty-one  rcntuponaieaft-, 
years  from  the  feaft  of  St.  Michael  next  enfuing,  rendering  rent,  ^**°'  '^'^  **^*"- 
and  that  tlie  defendant  had  entered  the  29th  day  oi  September,  and  fo«  ^''thte^l 
bad  occupied  for  one  year,   &c.  The  defendant  pleaded  nihil  debet ;  gan. 
fud  after  verdift  againft  him,  it  was  alledged  in  arreft  of  judgment,  Poll.  906. 
that  it  appeareth  in  the  declaration,  that  he  had  entered  upon  i-^oU.  Abr, 
Michaelmas-day^  which  is  a  day  before  his  title  began,  and  fo  is  a  ^^%^  ^j, 
difleiiSn,  and  no  rent  diie.-^AWDY.  It  is  clear  he  is  a  diffeilbr  by  *jo. 
his  entry,  and  the  accruing  of  his  term  fhall  not  alter  his  eftate.  a.  Le(m.99, 
7.  Edw.  6.  DycTy  8q.     Yet  debt  lieth  for  privity  of  contraft.  24.  3- Co-  »3  «>. 
Hen.  8.  Dyer,  Rujhden's  Cafe.-^And  fo  was  the  opinion  of  the  ^'^"^'J^' 
QTH^R  JUSTICES}  and  the  plaintiff  had  judgment  3^Bac.Abr.,o4. 

ppd  I,  StraDse,  55c. 
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Ca»i  7.  '     Dod  againjl  Coke. 

In  trefpafs,  a  HTRESPASS  for  breaking  his  clofc,  called  Sheeps-courfe,  In  Highm 
KoS^th^h^  .  fi^^^'  Upon  not  guilty,  the  jury  [bund,  that  the  place  con- 
wS  from  the  ^V'"^^^  divers  acres  ;  tlic  plaintiff  is  feiftd  of  one  acr/e  in  it,  in 
iffuc.  which  the  defendant  had  entered;  and  tlSk  the  defendant' is  feifed 

Ante,  145. 157.  of  a  great  part  'bf  the  faid  place,  and  tlij^  Earl  of  Suffcx  of  anotlier 
Poft.  799. 866.,  gxt2t  part  of  it. — Upon  motion,  the  Court  held  the  aftion  well 
a.  Roll.  Abr.  brought  j  for  althoi;gh  the  plaintiff  counts  of  the  breaking  of  his 
T^V  clofe,  called  Sheep s-courfe^  in  Hlgh-fielJ,  yet  he  may  affign  his  trcf- 

66a."  ^*^"  ^^^  P^^s  ^^  which  place  he  pleafeth:  fo,  the  verdift  \%  foui^d  for  Xh9 
plaintiff  5  and  it  was  adjudged  for  him, 

Caii  s,  Penfon  aga'mji  Hickbed, 

f^ide  JntCt  fage  155, 

Buying  bills  oC  'TTHE  cafe  was  now  moved  again,  and  two  caufes  were  jiflignc4 
debt  Is  not  1     ^j^y  ^j^g  confideration  was  not  good. — Firft,  It  is  not  alledg- 

naintenancc  ^  ^^^  ^Yi^x  the  money  contained  in  tl^e  bills  w^s  due,  nor  to 
whom  ;  and  it  piay  be  they  were  bills  made  to  tlie  defcndjint  hiro- 
felf,  and  due  to  him,  and  fo  no  confideration. — Secondly,  This 
buying  of  bills  of  debt  is  maintenance,  <ind  fo  no  confideration. 
—For  the  firft,  the  Justices  held  the  confideration  is  not  weU 
alledged  for  the  caufes  aforefaid.  But  for  the  fecond,  they  held  it 
is  not  maintenance,  for  it  is  ufual  amongft  merchants  to  make  cxr 
change  of  money  for  bills  of  debt,  et  }  contra.  And  Gawdv  faid, 
it  is  not  maintenance  to  affign  a  debt  with  a  letter  of  attorney  to 
fue  for  it,  except  it  be  afligned  to  be  recovered,  and  tlie  ps^rty  tq 
have  part  of  it. — And  the  judgment  was  r^vcrfed. 

Sice  9.  ic  10.  Will.  3.  c.  17.  and  3.  ic^,  Ann.  c.  9, 

^A%%  9.  Lord  Stafford  agatnfi  Thynn^, 

A  cafUsfffimt  "CRROR  of  ^  judgment  in  ?in  afF.fe, — Firfl  error,  That  the  de-, 
lies  againrt  a  XL  mandaiit  cpunts  pf  2i' dijjeif:j\  de  tenemento,  but  faith  not  de  iibe-i 
and  ^^'^afff'^*"'''^  <r»^wf«/(?. — Yet  it  was  beidgood,  for  fo  much  is  iqiplied. 
*•  A^ii*«M/V'  Second,  The  judgment  is  idio  caplatur^  and  capias  pro  fine  lictli 
without  faying  not  againft  a  baron  of  parliament,  n.  H^n.  4,  pL  15.  27.  Hen.  8. 
^ dt tiltt-oy'*  U  pi,  22.  29.  Edw.  3.  pL  39.  14..  Eliz.  Dyer^  315.  But  it  was 
fnfficient.  |jg]j  jjy  ^he  Court  to  be  good ;  for  it  is  upona  difleifin  found, 

Poft^coq!'  upon  which  a  fine  is  given  by  the  ftatyte;  in  which  c^o^^erfou 
being  exempt,  it  fhall  bind  a  nobleman  as  any  other  ;  and  where 
I.  Roll.  Abr.  2l  fine  is  due,  a  capias  pro  fine  [a)  is  to  be  awarded  ;  and  for  a  coiv 
6*  Co.  <4.  a  ^empt  SL  capias  iieth  againii  a  nobleman,  and  this  fine  is  for  the  con- 
a.  inft.  236.      tempt  to  the  law ;  fo  is  i,  Hc?t.  5. — And  the  judgment  was  affirmed, 

Bob.  61  •    2.  Hale^  199.    2.  Hawk.  228.     4.  Bac.  Abr.  232. 

*  {a)  This  writ  is  abolilhcd  by  4*  &  5.  Will  3.  c.  is. 

Caw  lOb  Lane  againjl  Milward. 

Trinity  Term,  3 1 .  £//«.    Roll  ^g^, 

Aroendmcnt.  pRROR  upon  a  judgment  in  Reading,  upon  an  aJfumpfiu-^Vh^ 

Ante,  79.  error,  'Vh2it  Xh^  venire  facias  vfTiS  Q./\^  jurat  or*  where  it  fhould 

toi\.  543-  609.  be  1%.  jurat,  Ai^  tliis  at  l;rjll  \vas  h^ldgrror,  but  after  divcrs,ancient 

io.  \.  ;|$9,  a.  I  '                                     "                                     yreccd;?\^ 
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pjrcccdents  were  fhcwn,  where" fuch  venire  factas  were  awarded,  it  ^*"^ 
was  allowed  to  be  good ;  for  they  would  not  reverfe  fo  many  pre-  j^*fj[^2t», 
cedents. — Second^  The  aft  ion  was  zgi^mH  Wilitam  Aftlward^  and 
the  judgment  was  againft  ^r<rrf//7.'  Thomas  Afilward.  But  the 
CbiTRT  held  it  was  but  a  mifprifion  of  the  clerk,  and  might  be 
j^mended  in  affirnunce  of  the  judgment.*And  the  judgment 
was  affirmed. 

Proud  againfi  Hawes.  Ca«  i|. 

ACTION  FOR  WORDS ;     "  That  the  plaintiff  was  a  com-  WonJs  not 
*•  monbarretor:^ — After  Ycrdift,  it  was  alledged  in   arreft  of  *^'^'^'*- 
judgment  bv  Egerton,  Solicitor^  that  the  words  were  not  aftion-  Cro.  Cir.  t^%^ 
able.  And  (0  it  feemed  to  the  Court  :  and  tl^e  judgment  was  Itaid.  ^^  ^^ 

Ryle's  Cafe.  ^a^b  la. 

A  CTION  for  thefc  words  :  ^  He  is  a  conzcning  knave  ;  for  he  Words  not 
"^^   **  hath  fold  me  a  chain  of  copper  for  a  chain  of  gold  ;  and  he  ■^^*°"^^* 
"  is  a  couzcning  knave  upon  record.*^ — Atkinson  moved,  that 
the  words  are  aftionable,  and  vouched  Bedford's  Cafe^  for  faying, 
"  Thou  art  a  couzening  knave,  for  thou  foldeft  a  faphir  for  a 
**  diadem  ;"    and  the  aftion*  was  maintainable. — But  Wray  and  Ante^95, 
Gawdy   conceived  the  words  are  not  aftionable,  except  it  had 
been  alledged,  tl^at  he  was  agoldfmith,  and  got  his  living  by  felling 
of  chains  and  fuch  wares  ;  then  peradvcnture  the  aftion  would  lie, 
but  not  here. 

Johnfon  againft  Tucke.  Cask  13. 

Michaelmas  Term t  31.  ^  32.  J?//^:.  Roll        • 

ASSUMPSIT.     Which  was  fuppofcd  to  be  in  the  pari (h  of  itwiUbeamif. 
5/.  Mary  le  Bq^m  in  London.     The  defendant  pleads  to  part  ^"^J^j.^'^Ji^ 
f^on  ajjumpjit^  and  to  the  other  part  a  releafe  in.  the  parifh  of  AV.  rt"wte«Mtwo* 
Magnus^  London  \   gmd  iflues  were  joined  upon   botli,   and  one  iifues  are  joined 
venire  facias  awarded  to  try  both  iffues  :    and  this  was  de  vicenetcde  indifferent 
Bow^  and  found  for  the  plaintiff. — Ecerton,  Solicitor^  moved  in  pariflies.— 5«i 
ari:pft  of  judgment,  that  it  was  a  mif-trial,  for  the  venire  ought  to  TJ^paXlo. 
be  of  both  places  :  for  it  was  agreed,  that  the  plaintiff  might  have,     ' 
\i  he  pleafed,  feveral  venires ;  and  might  have  at  his  eleftion  but 
one  venire  facias  \  and  he  relied  upon  27.  Hen,  6.  tL  6. — But  it  was 
moved,  that  it  was  a  good  trial  for  the  iffue  wliich  was  at  Bow^ 
and  a  difcontinuance  for  the  other.    11.  Hen,  7.  pi.  5. — But  the 
opinion  of  the  Court  was,  that  inafmuch  as  the  venire  facias 
was  awarded  for   trial  of  both  iffues,  this  is  a  mif-trial  in  all,  Ante,  114, 
and  cannot  be  good  for  one.     But  in  11.  Hen,  7.  pi,  5.  the  queftion 
did  arife,  for  that  it  did  not  appear  that  the  venire  facias  was  awarded 
to   try  both  the  i^Tues,  and  judgment  was  ftaid.  And  tliey  faid 
be  might  take  a  venire  facias,  de  ncvo  if  he  would. 

Ward  agahijl  Thorne.  Cais  i*. 

A  CTION  FOR  WORDS.    For  calling  him  "  rebellious  and  Wordiaaion. 
.       •*  traitorous  knave.*' — After  verdi ft  for  the  plaintiff,  itwas***^®' 
Wpyed  in  arreft  of  Judgment,  tliat  the  aftion  did  not  lie ;   for 
*  '*^  '     •'  '  rebellious 
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WAiift      rebellious  may  be  upon  a  proclamation  of  rebellion  out  of  chan- 

againfl       eery,  or  other  courts :  and  when  traitorous  ant^  rebellious   arc 

Thurmx.     coupled  together,  they  are  of  the  fame  fenfe. — Curia.  For  the 

words  **  reDclUous  knave,"  a£lion   lieth  not ;  but  "  traitorous" 

being  joined  with  it,  a^ion  lieth- — ^The  plaintiff*  had  judgment. 

Case  15,  Trofs  a£;ahifi  Michell. 


thegMtni/hf     TERROR  of  a  judgment  in  Exef<r  againft  the  plainti/F  upon,  a 
m^  pkad  •'«/  4-#  forcien  attachment ;  where  a  fuit  being  by  iW/cA/// againft  Hore^ 
ootf^inghc'has  *®  ^*^^  ^^^^  ^^^  returned  »iAi7.  And  it  was  iurmifed,  that  the  faid 
^fncgvoJsi"*uid  ^^  ^^4  certain  money  in  bis  hands  due  to  Hore;  whereupon,  ac-- 
judgment  can-   cordiiis  to  the  cuftom  there,  this  money  was  attached  in  the  hands 
nor  be  for  coft«,  of  TrQjs.     Tro/s  Came  and  pleaded  nihil  debet  to  More,    And  upon 
^'bLV'cTte*  ar^  ^^*  J^tchell  doth  demur ;  and  adjudged  for  him,  becaufe  he  ought  to 
w-jbrf!  ^    ^^^'  ^*^^.  pl^^pd  A*^  be  oweth  nothing  to  Hore^  nor  had  any  money 
Poft.  1S4.         i^  l^is  hands  due  to  Hore.     And  upon  this  Trofs  brought  a  writ  of 
error.— Firll  error.  Becaufe  it  is  a  good  plea,  and  the  plaintiff  was 
a'a.Edw.4^30".  ?^  ^  barred,  and  not  to  recover ;  and  io  is  the  common  pleading 
Joncf,  .406.  *  '  in  London :  for  if  it  be  no  debt,  it  is  not  attachable.      But  it 
f.Coizi.Dig4»5.  was  anfwered,  that  it  is  no  plea  ;  for  he  may  have  money  in  his 
hands  which  is  attachable,  and  yet  no  debt ;  as  if  he  hath  money 
to  keep,  or  if  he  find  the  money  of  Hore,  or  otherwife:  and  there- 
"  fore  he  ought  to  anfwcr  to  every  intent,  and  not  to  one  intent  only. 

But  Gawdy  faid,  it  is  good  to  a  common  intent,  and  fo  is  the 
cuftom  of  London. — Secondly,  Becaufe  il^fA^//  had  judgment  to  re- 
cover cofts  againft  Tro/s^  which  arc  not  recoverable  upon  a  foreigi^ 
attachment.-— Thirdly,  Becaufe  no  judgment  was  given,  that  Tro/s 
Ihall  be  difcharged  againft  Hore, — And  the  judgment  >v^a5  r^verfedi 
principally  for  the  firft  error. 


Casi  26. 


Shelbery  againft  Buflard, 


Errors  in  a      TERROR    of  a   judgment   upon    a    recovery    againft  Bird  b\ 

Judgment  on  a  Colchejler^   in   a  writ  6f  right,    in  which  the  plaintiff  was 

writ  of  right,     vouchcd,  and  Came  in  and  voucheth  the  common  vouchee,  and 

Ante,  158.        lofeth  by  default. — Fikst,  The  writ  of  right  was  direftcd  "  balli" 

**  vis  villa  fua  de  CoU^^  whereas  it  fhould  be  "  hallivisfuisy  &^f."  for 

they  are  the  queen^s  bailiffs.--*SEC0KDLY,  The  declaration  was 

maae  before  the  appearance  of  the  defendant  by  attorney,    or 

in  pcrfon. — ^ThxrdlYj>  Shellfery  the  vouchee  appearing  by  guar-i 

dian,  the  entry  was,  **  he  appeared  by  guasdian,     Ijut  faith  not, 

**  ad  hot  per  Curiam  admij^m.'* — Fourthly,  The  judgment  was 

general  againft  the  vouchee,  and  not  for  the  land  only  within  the 

A  writ  of  right  jurifdiftion. — Fifthly,  The   demand  is,  •*  de  medietate  duor* 

cannot  be  main- *'  fnefuagior\  and  the  judgmept  is,  ^^  quid  recuperet  tenement^  pra-^ 

uined  witlwut   **  difi.^*  whereas  it  fhould  be,  ^^medietatcm  tenement,  piadiii.**'^ 

ihewii^  anac-  Sixthly,  Becaufe  no  judgment*  was  given  for  5fe/i^rjr  the  vouchee 

u^lz^Miti.^^^^^  ^^^  fecond  vouchee.— Coke.  The  judgment  is  well  given, 

Daly  V.  King,"  *  and  there  is  no  error  but  the  laft  ;  and  he  faid  die  record  was  other-* 

p,  B.Eaft.  '    wife,  th^t  judgment  was  given  againft  the  fecond  yqucUqc, 
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But  he  moved,  tbat  the  writ  of  error  was  not  well  brought,  for    SHitittY 
it  varicth  from  the  principal  record;  for  in  that  the  plaintiff  is     g^-^*^*^  . 
named  Shelbwry ;  and  here  the  writ  is  brought  by  the  name  of  Shel- 
bcry^  fo  #  for  u :  and  in  Trin.  25.  Eli%.  a  recovery  was  againft  one  A  variincc  in 
by  the  name  of  Sird^  arid  he  brought  a  writ  of  error  by  the  name  [jJf^'JJJJ*'^ 
of  Burd\  and  for  this  variance  the  writ  did  abate.  12.  ^JJi^i  2.  loevwy  fame* 
26.  jtjpv€j  31.  Another  variance :  That  the  record  was  of  lands  in  found  is  noc  > 
Calchefter^  and  the  writ  of  error  fuppofeth  the  land  in  CokeJIer  ;  material. 
and  the  writ  being  merely  founded  upon  the  record,  for  thefe  P**^  '98. 
variances  he  prayed  it  might  abatc.-^But  notwithftanding  thefe  ex-      ^^^^^ 
ceptions  the  judgment  was  reverfed.  i.RoH.Ab.797! 

ju  ItoU.  Ab.  329.    8.  Mod.  31.    a«Hawk.  4si.    C«wp.ia9.  Dongl.  194. 4oi« 


Porry  againjl  Allen.  Cah  i. 

Hilary  Tgrm,  33.  £//«•     la  the  C$mmon  Pleas. 
Trinity  Term,  30.  £/ix.     R9U611. 

T\EBT  upon  a  leafe  for  years.    It  was  found  by  fpecial  vefdid,  ^„  agreement 
-*-^  that  one  Ball  being  leffec  of  thefe  lands  for  forty  years,  let  between  the  lef- 
them  to  Gttfon  for  thirty  ,ycars ;  and  he  let  them  to  Porry  the  for  and  a  tUan- 
plaintifF  for  nineteen  years,  rendering  lol.  rent:  and  afterwards  fw i^at  the 
articles  of  i^eement  were  made  between  Bail  and  GUffon,   that , ^^^1*^* 
Porry  fliould  have  and  hold  thefe  lands  and  other  lands  for  three  no  funtndcr. 
years,  rendering  a  greater  rent ;  to  which  articles  Porry  doth  agree  Port.  302. 4SS# 
at  another  time  and  place,  and  occupieth  the  land  accordingly  ;  ^,  ^^^  ^j,,.. 
and  after  let  thefe  lands  to  the  defendant  for  feventeen  years,  rcn-  497. 
dering  rent.    The  three  years  expired,  afterwards  Gil^cn  grants  his  i.  Co,  155.  j^ 
term  to  Comwallis^^ho  enters  in  29.  Eliz.    And  for  rent  behind,  ^^|!^j'^^'^^^ 
after  his  entry,  the  aftion  was  brought :  and  it  was  argued  by     g J.**  ^J^* 
Hammond  of  the  one  part,  and  Harris  of  the  other. — Firft4io.45S»  * 
queftion.  If  tliis  was  a  furrender  by  this  agreement  ?     Second,  If 
a  furrender  may  be,  as  this  cafe  is,  oj  one  termor  to  another,  out 
of  which  his  term  is  derived,  because  one  term  cannot  drown  in 
another  ? — But  all  the  Justices  held  clearly,  that  this  cannot  b^ 
a  furrender;  for  the  words  and  the  a£ts  between  flrangers  can 
make  no  furrender.     And  this  agreement  that  Porry  fhali  hold  the 
land  is  a  void  agreement  for  a  ftranger  to  take  benefit  by  it.     And 
Anderson  held  clearly;  that  an  agreement  or  covenant  made  be^ 
tween  y.  S.  and  7.  N.  that  J.  D.  fhall  have  fuch  land  for  years ; 
this  being  made  betweea  ftrangers  cannot  amount  to  a  leafe.     So 
if  y.  S.  covenants  with  J.  D.  that  his  executors  fhall  have  fuch 
land  for  twenty-one  years,  this  cannot  amount  to  a  leafe ;  for  they 
are'in  this  degree  as  urangers :  and  for  this  point  principally,  tliey 
all  held  it  can  be  no  furrender. — And  for  tlic  other  point,  they 
alfo  held,  that  this  can  be  no  furrender;  for  when  leflee  for  twenty 
years  maketh  a  leafe  for  ten  years,  the  fecond  leflee  cannot  furren- 
der to  the  lirft  leflee,  for  ten  years  cannot  be  drowned  in  twenty. 
"-And  it  was  adjudged  for  the  plaimiff'. 

Brooklbic's 
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Case*;  Brookfbic's  Cafe. 

If  the  next  QUARE  IMPEDiTi  Upon  the  declaration  it  appeared.  That 
avoidance  of  a  -^^Sw-^i  grant  of  the  next  avoidance  was  made  to  him  and  one  /f .  5. 
church  bcgrant- and  after  the  church  became  void; . /?:.  releafcd  to  the  plaintiff  all 
^t^^Say re- *^^5  feftate,  .rig;ht,  and  title;  and  he  ticing  difturbed,  brought  a 
Usiiktothcofherquore  impedit  in  his  own  name  onlyJ  After  verdift^  this  matter 
bcfoipthcavoid- was  alledged  in  arrcft  of  judgment,  that  the  fcleafe  after  avoidance 
aocQ  happciM,  ^^g  void  ;  for  it  is  a  thing  in  aftiorn,  which  cannot  be  granted  or 
Poit6oo.  relcafed  from  one  to  another;  but  a  rclcafc  before  avoidance  is 
Moor,  467.  good.— Being  argued  by  Harris  and  FfiNNERi  yJ-r/Vij/f/j^  on  the 
Dyer,  26;  144.  defendant's  part,  artd  by  Dfe.Ew  and  Beaumomt  on  the  plaintifTs 
1.  Leon.  167.  part,  it  was  adjudged  againft  the  plaintiff,  that  the  relcafe  was 
J:^^^'^^^5*»3- void  ;  for  after  the  avoidance  it  is  merely  a  thing  in  aftion  and 
Owen)  131.*  ^^  annexed  to  the  perfon,  that  it  cannot  be  granted  Of  relcafed. — 
2  Bacj^br.657.  Arid  they  commanded  the  roll  of  Stafford's  Cafe  to  be  iearched  -, 
104  Co.  48.       but  no  judgment  was  (here  entered.     Inde  Dyer^  28a; 


s.  Wilf.  196. 
Cabs  3, 


Walter  Moile'fiCafe* 


A  new  writ  al-  ^OOPER  movcd  that  Walter  AftUe  had  brobght  a  qUare  imfedit^ 
lowed  to  cxecu.  v>i  ^^j  jj^j  pending  the  writ;  and  he  prayeS  to  have  another 
^Jsths^Zrnkt  ^^^^  hy  joumies  accompt  for  his  executors ;  for  he  faid  he  could  not 
Jcewft.  "  have  it  but  by  the  allowance  of  the  Court. — AndTHECoukT  grant- 
^  ^         .       ed  it ;  hut  faid,  "  Regard  well  if  it  lieth  in  this  cafe  or  not ;  and  in 

6.  Co.  10.  b.       ^^      t        .•  I  •    /I     11  L     ij 

1.  Venc  235.        ^'hat  form  the  writ  mail  be." 
Ld.  Raym.  432* 

caj,  4.  AnonymouSi 

A/. /a.  may  be /^00P£R  defired  the  Opinion  of  the  Court,  that  if  li  fieri  f acini 
,  executed  6n  ^^  be  direfted  to  make  execution  of  goods,  and  after  the  tejie  of 
t^%5oiiAfiJe  rijg  ^j.jj^  g^j^d  before  the  IherifF  executes  it,  the  party  fells  the 
1-ufflr^/ofthc  goo<is  bondfidey  if  they  can  now  be  taken  in  execution. — The 
writ.  Court  held  they   might  ;  for  by  the  award  of  execution,  the 

Poft.  181.  440.  goods  were  bound,  fo  that  they  may  be  taken  in  execution,  into 
whofe  hands  foever  they  come.— And  Walmsley  faid,  fo  it  wa^ 
S.  Co.  171.       xxileA  in  a  cafe  at  Hertford  term,  wherein  he  was  of  counfel. 

Crcjac.  451.  -{  ' 

Sid.  271.  Carth.  419.  Gilb.  Ex.  13.  6.Mod.225.  i.Salk.  320.  i.Stra.  751.  i.  Bac.  Abr  261. 
I.  Term  Rep.  719.— By  29.  Car.  z.  c.  3.  no  writ  of  execution  (hall  bind  tho  pro]ierty  but  from  the  time 
ti  its  delivery  to  the  (heriff. 


Cask  5. 


Bullock  againjl  Sir  John  Smith. 

'TTD    rrncwT'ciy    ^c  n.. 1^  r. 


A  fpccui  plea  A  CTION  SUR  TROVER  of  fix  oxen  in  London,  and  there 
amounting  to  X\.  converted.  The  defendant  faid,  he  feized  them  in  the  manor 
the^jjncraiiiruc^f2>.  in  Effex,  as  goods  Waived  there ;  and  fo  juftiftcth,  absque 
HOC  that  he  was  guilty  in  London, — Per  Curiam.  It  is  no 
Co.  10. 91.  a.  c.  plea  ;  for  it  amounts  but  to  the  general  iiTuc,  containing  no  mat- 
Ant.  i68.  ter  local  to  make  the  place  material. 
Poft.484.504.'  gj^fler 


Eafter  Terift, 

32.  Eliz.     In  the  Queen's  Bench. 

Sir  Chriftophcr  Wray,  ICttf.  Chief  Jupce. 

Sir  Francis  Gawdy,  Knt.  -s 

John  Clench,  Efq.  >     Jujlicesi 

Edward  Penner,  Efq.  ^ 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egerton,  Knt.  Solicitor  General. 


Marfli  agatnfi  Aftry.  Qk%\  u 

A  CTION  UPON  THE  CASE,  "  Whereas  he  had  brought  a  if  a  writ  be  de. 
/-\    •*  writ  of  entry  againft  Champion^  for  certain  lands  in  Eajl-  ^"^^  ***  ''*« 
^    -^  "  Bameu  dircaed  to  the  Iheriff  of  Hertford,  retarnable  ^^J^'^'-f^^f ;• 
••  Offabis  Afartinii  and  delivered  it  to  the  defendant,  being  under-  mons.and'te 
**  fheriff  of  the  faid  county j  to  be  exccyjted  in/orma  Juns^  and  gave  dcc«ittuiiy  nes« 
"  him  2S.  for  executing  it ;  and  that  fuch  a  day  he  had  cauled"  the  ^*^^^*  f^  return 
•'  faid  Champion  to  be  fummoned  according  to  the  writ  j  yet/a/so  ^  ^^^  ^**'j'  ?"  *^' 
**  malitiose  intending  to  deceive  the  plaintiff,  and  to  hinder  him  of  aja'inTt' Ai«  •  for 
**  his  recovery  of  the  faid  lands,  did  not  return  the  faid  writ  of  fum-  perhaps  the' 
*'  mons  at  the  faid  day  of  Oiiabh Martini;  per  <^tod  he  rctardatus  ^^^^  J^J<1 
"/tt/i  of  his  recovery  of  the  faid  lands,  to  his  damages  of  1000 1."  "^!  ^^''^^^ 
Upon  not  guilty  pleaded,  it  was  found  for  the  plaintiff.— Coke  maUi^mt^ed' 
moved  in  arreft  of  judgment,  that  this  aftion  being  for  non-fea-  under.ft«riff 
fans^  L  e.  for  not  returning  the  writ,  the  aftion  lieth  not  againft  at  the  rime  of 
the    undcr-lhcriff,   but  ought  to  be  brought  againft  the  ftieriff*^^  return. 
himfclf;    for  he  is   rcfponfibje  for   all    things  concerning  the^®'**'^^* 
office;   and  he  relied  upon  19.  Hen.   6.  //.   29.     41.   Jj^.   ^"^^  j,Yio\\.  Aht  \ 
21.  Edw»  3'pt'  46. — Secondly,  It  was  not  averred  that  he  was  93, 9^/ 
tinder-lheriff,  and  continued  in  the  office  at  the  faid  day  of  O^abis  2.  RoU.  Abr. 
Martini^  for  otherwife  the  aftion  lieth  not  againft  him.  ^^^ 

Sed  non  allocantur.  For  firft,  The  under-fherifF  foi;a/dr/done  by  *'  ^^\^^^' 
himfelf  may  be  puniflied.     And  here  it  is  alledged,  that  Yitfaho  ^^J'     ^*  ^* 
W  malttiosi  mtending  to  delay  the  plaintiff  of  the  execution  of  his  4!  Bac.  Abr. 
writ,  did  not  return  it :  fo  it  is  as  an  embezzling  of  .the  writ,  for  44*>443«  *« 
Which  he  is  f  unilhable ;  as  19.  Hen.  6.  tfr.  Alio  he  is  charged  in"®^**- 
this  aftion*  for  tliat  he  took  mon^y  to  return  it,  and  did  not.  ^^'^^^c'  ^^^' 
-^And  to  the  fecond  exception,  it  fhall  be  intended  that  he  con-  i!bl*Rcp'833. 
tinued  in  the  office,  for  thit  he  was  undcr-lheriff  when  the  writ  Uoo^.40. 43. 
'  vras  deHvered  to  him.    And  it  is  alledged,  he  caufed  the  fummons  ^7»- 
to  be  made,  and  did  not  return  it  at  the  day  ;  by  which  it  fhali  be  ^^P^*  ^V 
intended  that  the  authority  was  in  him.     And  for  this  falfehood 
he  is  fucd,  and  it  is  found  by  verdift  againft  him. — ^And  it  was  ad^ 
judged  Tor  the  plaintiE 

Tilley 


i?^  feafier  Term,  32.  Eliz.    tufi.  it; 

^^"  **  Tilley  againft  Anthony  Wye  fenior. 

Anindirfment     y.  PPEAL  of  murder  by  R.  TVley  of  the  death  df  G.  Ttlley  hil 
Jurfi^rK^  Arid  dcclafcth;   that  jfn.  PFje 

fercufitB.oi  junior^  (who  was  abfent,  and  >^hom  he  wbiild  appeal,,  if  prc- 
which  he  Ian- .  fent)  1 8.  /rA*  30.  EUz.  isfc.  fuch  an  hour  at  /),  pircuffii  the  faid 
^i^*^^i"/l!5^  G.  t7%  with  a  Ihot  of  a  dag,  a(  which  he  languilhed  tiritil  the 
"h^t^at  a'  ^^*  ^^y  ofPebruary  following,  upotji.  which  day  he  died  ;  atid  that 
ftiit  adunf  et  the  faid  jlnihony  fVyt  junior  feloniouily  arid  voluntirily  him  did 
ihUtmprafaiSf  kill  and  Hiurder ;  and  that  the  faid  Ji  tVye  fimr  fuit  adtlinc  et 
kfe.  it  not  un-  ibiJem  prttfens  abettans  et  comf^rtam  the  (aid  A^  fvye  junior  the 
^^^.I'ii^m  ^^^Jo^y^nd  murder  aforefaid  to  do,  &c.~AfKiN80N  for  ^.  ^Tf 
fluuirefcrtotha^'*'^''  (who  was  prcfeilt)  demurred  Upon  this  declaration  in  the 
day  on  which  appeal,  becaufe  it  is  uncertain ;  for  it  is,  that  A.  Wye  junior  fuch 
}^Jtrekt  was  an  hour  and  place  made  an  aflault  upon  the  faid  G,  Tz/Ary,  and 
given.  ^heie  and  then  gave  him  a  mortal  wotind,  of  which  he  died,  &c. 

%,  Hawk.  264*  and  that  the  faid  A,  fVye  ftm^lr  Was  then  prefent  and  abettant, 
&c.  which  is  uncertain ;  for  it  mJly  be  he  w^  prefent  the  fame 
day,  at  the  time  when  the  kflault  was  made,  feut  wis  gone  before 
the  time  of  the  ftroke  ;  and  then  be  is  not  principal;  3^.  /fo».  6. 
fl.  48.  In  trefpafs  the  defendant  juftifieth,  that  at  the  time  of  tlic 
trefpafs  fuppofed,  he  was  parfoh,  and  took  them  for  tithes.  And  it 
Was  no  plea ;  for'  it  may  be  he  was  at  the  time  of  the  trefpafs  fup- 
t)ofcd,  and  not  at  the  time  of  the  trefpafs  done  ;  fo  35.  Hen.  6.  12. 
trefpafs  for  lying  in  wait  to  beat  him^  the  defendant  faith,  that 
at  the  time  of  the  trefpafs  fuppofed,  and  after,  he  was  his  villein: 
and  yet  not  good ;  for  it  may  be  that  he  wai  not  his  villein 
at  the  time  of  the  trefpafs  done-  ^.Hen,  J.  pi  it.  io<  Edw.  4.  pL  15. 
Alfo  two  days  are  mentioned ;  one  the  day  of  the  ftroke,  and  the 
other  the  day  of  the  death ;  and  it  is  alledged,  that  he  was  adtunc 
it  ibidim  aidant^  l^c.  fo  id  uncertain  to  which  of  the  days  it  is  to  be 
referred* — Cvki k  contra.  For  when  it  is  faid  that  he  was  adtunc 
bf  ibidem  preefent^  fa^f *  to  the  felonjr  and  murder  in  manner  aforc- 
-,  laid  doing,  this  muft  refer  to  the  time  of  the  ftroke  by  which  the 

<»-4-4^'  felony  Was  done. — ^Wray  faid,  if  the  indiftment  had  been,  that 
fuch  a  year,  day,  place,  and  hour,  the  faid  A.  M^yejumor  made  ^n 
aflault  and  gave  the  ftroke  ut  fupra ;  and  that  the  fame  year,  day, 
and  place,  the  (zid  A.  Wyt  who  is  now  appealed  was  prefent; 
this  had  not  been  good ;  for  it  may  be  intehded  at  another  hour,' 
becaufe  the  hour  was  not  mentioned :  and  therefore  it  hath  been 
adjudged,  that  in  fuch  cafe  the  hour  is  neceflkry  to  be  put  into 
the  indiftment  or  appeal,  when  the  felony  was  done  ;  for  he  can- 
not be  principal,  when  he  is  not  at  the  fame  time  pfefent.  Butai 
it  is  now,  it  is  well  enough :  for  it  is,  that  he  was  adtunc  (^  ibidem 
preefens^  Wr.  and  cannot  be  intended  but  he  was  ptefent  at  the 
fame  inftant  of  time.  And  of  this,  opinion  were  •the  other  Juf- 
tices  \  but  they  would  advife^  &c« 

Caei  3.  Hcdd  againfi  Chalenor. 

An  ejeamcnt  fa  ^  JECTIONE  FIRM^.  And  declares  upon  a  leafe  tjy  inderi- 
good,  although  XLr  xMt  made  hy  Jane  Beard.  The  jury  found,  that  the  true  name 

7«&m,andiQ  and  prayed  the  difcretion  of  the  Court,— This  bcir^  moved, 
the  leafe  it  was  Wray,  C.  J.  faid,  the  luunes  are  both  one;  and  fo  it  had  B^eii 
3^4«#.  Ant9j  59-  ,49*    «•  Roll.  Abft  41. 135.    C/o«  Jac.  425, 
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adjudged, before  this  time  in  this  place,  upon  conference  with  the.       Hidd 
grammarians,  that  Jam  and  Johan  is  one  name. — Gawdy  faid, '      <»ir*"y 
the  adion  is  not  grounded-  upon  the  indenture,  but  upon  tlie   ^"alewoi. 
leafe,  and  the  indenture  is  but  an  enforcing  of  it,  and  it  is  found 
fhe  let,  &c. — And  afterwards,  notwithftanding  this  variance,  it  was 
found  for  the  plaintiff. 

Spire /jr^j/;j^  Rofs,  CAS14. 

A  CTION  upon  tlie  5.  EU%.  c.  9.  for  perjury.  It  was  found  forf?*^''  ^'  *  ^^ 
-^  the  defendant,  and  nine  pounds  affefled  for  cofts  to  him.  \^^Z^i^x^, 
was  moved  that  cofts  fhall  not  be  given  againft  the  plaintiff,  for  jury  on  5,  Eiu. 
he  fueth  as  2.  party  prieveJ^  and  not  as  a  common  informer^  and  fo  c.9.  isimitied 
not  within  the  28.  Eliz,  c.  c.  But  it  was  anfwered,  that  cofts  fhall  ^  ^<»^»  ^ 
be  here  upon  the  21.  Hen.  8.  c.  19.  which  giveth  it  upon  every  button,  m, 
aftion  upon  ftatute. — Gawdy.  This  cannot  be,  for  the  5.  Eliz.  ^*  ^]J"^*J^* 
c.  9.  was  made  after  that  ftatute.     ^ere  of  it.  \\  Andl'iVe.' 

I.  Salk.  30.     2.  Bac.  Abr.  517.  510.    %.  Hawk.  390.     Vide  3.  Burrow,  1724.  in  poinL 

Lewis  Vanvivee  againjl  Mich,  Vanvivee.  Cah  5, 

T^EBT  upon  a  bond.     The  condition  was  to  ftand  to  the  arbi-  An  award /haU 
-^  trament  of  J.  S.  of  all  controverfies  between  tiiem.     J.  S.  ^'^l^^^ 
arbitrated  that   th6  defendant  fhould  deliver  to  the  plaintiff  fix  jcrmt  o^the 
Kentijh  cloths,  which  were  bartered  bjr  J.  D.  for  the  thread  of  the  fubmiffion,  un- 
pJaintifF;  and  the  breach  was  aftigned  in  this  point ;  and  after  ver-  left  the  contrary 
dift  for  the  plaintiff. — pENKERalledged  in  arreft  of  judgment^  that  *PP«*^- 
tliis  is  out  of  the  fubmifiion,  for  it  appeareth  not  there  was  any 
controverfy  for  it;  and  fo  void. — Curia.    It  fhall  be  intended  to 
be  in  controverfy,  if  the  contrary  be  not  fhewn,  and  that  they 
were  in  the  hands  of  the  defendant. — And  it  was  adjudged  for  the 
piaintifFl 

Herd  againjl  Burflowe.  Cah  5. 

TERROR  in  a  judgment  in  tl  fare  facias  upon  a  recovery  in  debt.  Afiire/adat 
"^  — Firft  error.    Becaufe  the  plamtiff  fued  zfcire  facias  after  the  againft  bail  moft 
year  to  have  execution  by  attorney,  without  a  new  warrant  of  at-  ^^w  that  pro- 
tomey,  which  ought  not  to  be ;  as  33.  Hen.  6. pi.  49.     34.  Hen.  6.  ^^  *J"^ 
pi'  S^'     B^^  ^^  was  faid,  he  ought  at  firft  to  af!ign  this  for  error,  prfJlcipai  j  and 
and  to  fay  that  there  is  not  any  fuch  record  of  a  warrant  of  at-  an  iffuc  muft 
torney,  for  this  is  a  feveral  record  from  the  body  of  the  record  ;  be  joined  on 
and  he  ought  to  have  ^.certiorari  to  certify  it.     To  which  Gawdy  *^'  ^*"  *^V^*' 
agreed,  there  being  no  other  Tuftice  prefent, — Second  error.  This  ^nwus. 
is  ^  fci re  facias  againft  the  bail,  for  the  non  appearance  of  the  Ante,  84.153, 
principal;    and  it   is  not  mentioned  that  proceis  was  awarded 
againft  him,  but  that  it  was  prayed,  et  ei  conceditur  ;  but  it  is  not, 
ideo  praceptum  eft  vicecomitiy  6fc.  as  it  ought  to  be  ;  and  although  he 
that  was  bail  doth  afterwards  appear,  this  might  be  without  pro* 
cefs,  and  fo  not  good. — Thirdly,  The  name  of  the  bailiff  that 
ferved  the  procefs  is  not  to  the  return  of  it.    But  it  was  faid,  that 
this  is  by  ftatute,  which  doth  not  extend  to  a  bailiff,  but  to  the 
Iheriff. — Fourth  error.   Judgment  was  given  without  demurrer  or 
iflue  joined  ;  and  although  tibicrc  need  not  be  a  declaration  in  this 
cafe,  no  more  than  in  a  per  fua  fcrvitia,  or  a  quid  jwis  clamat^  for 
CRO.  ELIZ.  PART  I.  N  thefc 


178  Eafter  Term,  32.  Eliz.    In  B.  R. 

H«mD       thcfe  are  declarations  in  themfelves,  yet  there  ought  to  be  ^  pica  to 

ii^tfw/       j^^  ^j^j  ^jj^  plaintiff  to  reply  to  it ;  and  upon  the  pleadings  there 

RSTowB.    ^^^  ^^  ^^  .^^^  ^^  demurrer,  and  then  a  judgment,  and  not  other- 

wiic,  except  upon  a  nihil  <//V/7.— For  the  fecond  and  fourth  error,  tlie 

judgment  was  reverfed.     Hde  10.  Ediv.  4.  fl.  7.    1 1.  Hen.  4.  pi.  5. 

25.  Edw.  4.  pi.  15.  ,  * 

Ca»i  7.  Tranfam*s  Cafe. 

A  confi/lcty  PROHIBITION.  The  cafe  was,  Tranfam^  parfbn  of  Denham^ 
court  piay  ^  fucd  one  for  tithes  in  the  court  of  Norwich ;  and  one  that  was 
^T^  r'*V  f  P^*'^'^  ^f  Stonham^  a  parifh  adjoining,  came  in  for  his  title ;  and 
be  rcmwd^to^  ^^'^  **^  ^^^  1*^^  ^^^  which  tithcs  werc  demanded,  arfe  within  his 
the  arthtx,  ttie  parifh  of  Stonham^  and  not  within  the  parifh  of  Denham.  Upon 
procefs  fcr  the  this  they  Were  at  ilTue  ;  and  found  for  him,  and  fentcnce  given  for 
b^ltS'h-c^*  him.  Uranfam  appealed  to  the  archbifhop  ;  and  pending  the  ap- 
tiK)U'fithciffuc  P^*»  ^^^^  ^^^^  afleflcd  againfl  him  in  the  court  of  Norwich^  ac- 
w«$  triable  at  Cording  to  thc  32.  Hen.  8.  c.  7.  and  procefs  againfl  him  there: 
common  law.  and  becaufe  the  ifTue  was  triable  at  the  common  law,  he  brought  a 
Poll.  2z8.        prohibition  to  thc  court  of  Norwich.   But  for  that  no  fuit  was  there 

depending,  but  he  had  removed  it  before  the  archbifhop  by  ajp- 
Oy^''?^,  4»»-    peal,  a  confultation  was  awarded,  for  they  mi|;ht  well  proceed  for 

cofls :  but  if  he  had  not  removed  it,  a  prohibition  hacT  well  been 

grantable ;  and  he  might  have  had  it,  'though  he  was  party  to 

the  libel. 

Caii  s.  Sale  againji  Marih. 

To  Mcufc  A  CTION  for  thefe  words :  "  Thou  haft  ufcd  juggling  with  mc, 

another  of  ^"'  *'  but  thy  juggling  Ihall  not  ferve  thy  turn,  and  haft  forged  a 
having  forged  a  «*  writ  of  qUARE  IMPEDIT  (innuendo  Ti^xit  oi quare impedit)  againft 
writoffirar*  u  ^im  and  the  bifhop  oi  Coventry.''  After  verdift  it  was  moved 
ilomiWc *  **^"  by  Lewis,  that  thc  words  werc  not  aftionablc. — Curia.  Thc 
*  iirft  words  arc  not  aftionablc,  but  thc  laft  will  well  bear  an  aftion. 

I.  Hawk.  p.  c.  — ^^^  *^  plaintiff  had  judgment. 
33S.     3.  Mod.  66.     IS.  Mod.  493.  496.    Stra.  69. 

Case  9.  Dabridgecoiut  againJl  Smalbrookc. 

An-/ir«/5A/wiU  A  SSUMPSIT.  That  whereas  the  defendant  had  recovered  a  debt 
Ke  on  a  proniife -TX  againft  Lane^  and  had  a  capias  ad  fatisfaciendum  direftcd  to 
AcSr'ujln.  ^^  IherifFof  fFarwick^  and  delivered  it  to  the  plaintilF  being  then 
dcmnif/tbe  fhcrifF  there,  in  confideration  that  he  would  make  %  S.  (whom 
iheriff  againft  the  defendant  did  then  name)  his  fpecial  bailiff  to  ferve  his  pro* 
an  dcapc  in  ccfs,  that  if  the  faid  Lane  did  efcaji,  he  would  take  no  advantage 
wrSd^iter^  againft  the  plaintiff  (whereas  in  truth  thc  delivery  of  thc  writ  and^ 
thewamnttoa  ^^  promifc  was  to  S.  undcr-fhcriff  of  the  plaintiff,  and  not  to  thc 
particular  per-  plaintiff  himfelf)  ;  and  alledges  in  fa^o^  that  he  at  the  defendant's 
(on.  requeft  made  7.  S.  his  fpecial  bailiff,  who  arrefted  thc  faid  Lone^ 

PoiT' '  "^^a  ^  fuffcred  him  to  efcape ;  and  that  tlie  defendant  againft  his 

271.  '^  ^^^  promifc  had  taken  advantage  of  this  efcape,  and  had  fucd  him  and 
S  c  Owen,  70.  recovered  fo  ipucb^  &c.  and  upon  non  ajfumpfii  pleaded,  it  was 
jo.  Co.  loi.  b."  found  for  thc  plaintiff. — And  it  was  alledged  in  arreft  of  judgment, 
RoU.  Abr.  16.  that  this  is  no  confideration  ;  and  that  the  promije  was  againft  thc 
Lyoti.  132.  23.  Hen.  6.  c.  10. — ^CURIA.  An  ajfumpfit  is  within  the  ftatutc,  and 
\  toti  Rep.  *^  ^  ^^^**  ^  "*  obligation,  but  here  it  is  not  contrary  to  the  ftatutc ; 
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and  it  is  a  good  confidcration,  that  he  (hould  make  one  his  fpecial    Dai«i»o*. 
bailiiF,  which  othcrwifc  he  would  not  do,  nor  tnift  him ;  but      ^^^" 
would  have  made  his  warrant  to  his  own  bailiff,  which  was  fworn,  skaiI^rooki. 
and  pcradventurc  bound  to  fave  him  harmlefs  againft  cfcapes,  &c. 
— And  It  was  adjudged  for  tlie  plaintiff  («). 

(a)  Coofirroed  upon  a  writ  of  error  to  the  exchequer  chamber.  Vide  poft.  271, 

Purfeirs  Cafe-  .  Cai»  la 

TJE  was  indifted  of  felony  before  thfc  Juftices  of  gaol  delivery  in  Outlawry  infe. 
-^^the  county  of  S$mtrfet^  and  outlawed  upon  it;  and  brought  Jw^yn^ay****; 
error,  becaufe  in  the  indidment  he  is  fuppofed*to  be  of  London^  ^f^^^J^l^^* 
and  the  capias  was  awarded  to  the  (heriff  of  Somerfet  \  whereas  by  tJ^i^iilt  liTued 
the  ftatute  8.  Hen.  6.  c.  10.  it  ought  to  be  to  the  fheriffs  of  Lon-  contrary  to 
d9H^  in  which  be  inliabited  ;  and  for  this  caufe  the  outlawry  was  «•  Hcn.6.c»io.- 
reverfcd  {a).    And  exception  was  taken  to  the  indi£lment,  which  ""^^^^^jj** 
was  taken  and  found  before  the  Juftices « of  gaol  delivery,  who  j^j^JJJ^^y  j^^ 
have  not  authority  to  uke  indi£tment  unlefs  tliey  be  juftices  of  ticesof  ^^^a/ 
peace,     3.  Mar.  Brook.  "  Commtffions'^  24. — And  for  this  caufe  tlic  **^  deiivtry,"*  it 
mdiftment  was  alfo  difcharged  (b) .  ,     <h»«bequa(hed. 

.«    3.  Co.  59*    Plowd.  137.    a.  Hawk.  434,  (^}  Cro.  Jac.  35S.    a.  Hawk.  P.  C.  3a. rMlr«» 

3.  Bac.  Abr  7701 

Hadm^i  and  Green  againft  Ringcwood.  Cah  h. 

TT  was  moved  by  Tanfield,  that  the  a£tion  was  not  well  An  aaion  by 
•■•  brought,  becaufe  it  was  fuppofed  ad  damnum  ipforum^  whereas  it  churchwardeni 
IhouJd  be  ad  damnum  parochiamrum.  8.  Edw.  4.  pi,  6.--C0KE.     It  ^*^'*''*?'*t^" 
may  be  either  way.     And  he  faid  the  precedents  are  both  ways,  and  pj^*i^^ 
executors  (hall  have  trefpafs  of  goods  taken  in  the  time  of  the  muft  conclude 
teftator,   fuppoiing  it  to  be  ad  damnum  ipforum, — But  afterward  it  uddammumfmr^m 
was  agreed  that  the  churchwardens  in  whofe  time  the  goods  were  '^»«««"rw. 
taken,  may  fuppofe  it  to  be  ad  damnum  ipfdrum^  or  ad  damnum  ^•^  '^5- 
parochiaftorum^  at  their  choice  ;  but  the  fucceffors  muft  of  neceffitjr  ^^^1^^" 
fuppofe  it  to  be  ad  damnum  parochiamrum. — ^And  for  this  caufe  it  g,^^  Jac.'ljl. 
was  adjudged  that  the  plaintiff  «/*//  capiat  per  hillarh.  i.  Hate,  511. 

2.  Hale,  x8f.    i.  Hawk.  14*5.    a.  Str.  85a.    Ld.  Ray.  337.    5.  Mod.  395.    a.  Peere  Will.  ia6« 

Wolman  againfi  Tye.  Ca«  »• 

Michaelmas  Term^  51.  {^  52.  Elix.     Roll  532. 

A  SSUMPSIT.  That  the  defendant  did  affume,  that  if  the  plain-  Adedaiationln 
•*^  tiff  was  ejefted  during  the  term  by  him  or  any  other,  that  he  •^»«^/'on  • 
would  give  him  forty-fevcn  pounds  ;  and  alledged,  that  he  was  ex-  ^^^^l^/^^ 
pulfcd  during  the  term  :  and  judgment  was  given  for  the  plaintiff,  j^jntiff wa« 
and  a  writ  of  enquiry  of  damages  awarded  and  returned.. — It  was  ejeaed,  muft 
moved  in  arreft  of  judgment,  that  he  alledged  that  he  was  expulfed  aitedge^  »*«• 
during  the  term,  but  faith  not  by  whom. — Gawdy,  Ji^/Vr,  at  *!* '^^  ^®^*^ 
firft  held,  that  by  the  plea  of  the  defendant,  who  had  pleaded  a  pSt'e?^ 
fpecial  plea,  this  ipatter  was  waived ;  and  a  demurrer  was  joined 
upon  the  plea. — But  it  was  adjudged,  that  tliis  was  a  thing  ma- i.r.  Ab.7i.W 
^rial,  and  traverfable  ;  and  without  alledging  of  it  the  plaintiff  x.  Saund.  33. 
had  no  caufe  of  aftion,  and  no  pica  of  the  dcfendartt  could  make 
It  good.     As  in  an  ajfumpjtt  to  do  a  tiling  upon  requeft,  if  he  doth  • 
notalledge  the  time  andf  place  of  the  requeft,  it  is  not  good  ;  and 
^antagt  may  be  taken  upon  it   after    non  ajfumpfit    pleaded. 
•^^*.  3;.  U  31.  £/f».— It  was  adjudged  for  the  defendant.    ' 

N  2  Hatris 
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c^«^  «3.  Harris's  Cafe. 

L^an«*^rwy  ACTION  Upon  the  cafe  was  brought  bv  an  attorney  of  the 
of  anotijer  court  "^  queen*s  beiich  againft  Uarris,  He  pleadea  the  privilege  of  Ox- 
or  an  Oxfoid  ford^  and  praycth,  &c. — It  was  held  he  Ihould  not  have  it,  for  the 
fchoiar,  thcde-  plaintiff  being  privileged  here,  no  other  privilege  (hall  be  allowed  : 
not  ^ve  prii  ^^  *^  ^^  attorney  here  be  fued  by  an  attornejr  of  the  common  pleas, 
viicgc.  "  he  ftiall  not  have  hi§  privilege.  But  notwitbftanding  the  dclen- 
Paim.  403.  dant  faid  he  would  plead  it  at  his  peril. 
Dyer,  28;^,   Lit.  Rep.  304.     i.  Ld.Ray.  345,    Strange,  S37.  1141.     Dougl.  312.  531. 

CAtE  14.  Foxall  againft  Venables. 

Pariihioncrt  A  CTION  upon  the  cafe.  And  declares,  that  he  is  an  inhabi- 
cannot  pi cfcribc  •"  tant  in  Z).  in  the  vill  of  Z>.  and  that  all  the  inhabitants  there,- 
either  in  matter  {^^^  q^^  ^f  mind,  &c.  had  a  wav  to  the  common,  &c.  and  the 
t'^{T'^'''    defendant  flopped  it,  &c. 

Port.  363.441.  It  was  moved  by  Massy  after  verdift,  in  arreft  of  judgment,  that 
the  inhabitants  cannot  prcfcribe,  but  by  way  of  ufage ;  and  he 
hath  not  alledged  title  to  the  common. 

Egerton,  5o//V/Ver.  •  Inhabitants  cannot  prefcribe  for  matter  of 
intereft,  but  for  an  eafement  they  may ;  and  the  plaintiff  need  not 
make  a  title,  becaufe  the  aftioii  is  only  for  the  difturbance  of  the 
way:  and  that  inhabitants  may  prcicribe  for 'an  eafement,  he 
relied  upon  2.  Edw.  4.  pL  5.  iff  25.  Edw,  4.  pL  29.  but  to  profit  or 
commodity  in  the  freehold  of  another,  they  cannot  prefcribe. 
7.  Edw,  4.  pL  26.     18.  Edw.  4..  pL  3. 

Gawdy,  Juftice.     There  is  no  difference,  but  in  both  cafes 
they  ought  to  alledgc  an  ufage.  2.  Mar,  Brook.   *'  Prafcrlpt.**  100. 
6.  £^  7.  Edw.  6.  Dyery  7 1.      18.  Edw.  4.  3. 
Wray,  C.  J.  contra. — Et  adjournatur. 

Ca,,  ,5.  '  Bugberd's  Cafe. 

Hiiarj  Term,  31.  Elix.     Roll  ^.  and  j^%S. 

A  writ  of  re-  TERROR  in  quare  impedit^  where  damages  were  given  for  the 
ftitution  for  *-'  queen ;  and  the  judgment  was  rcverfed,  Mich.  32  placito  44. 
anda Jf.'/'a"-^  The  plaintiff  had  a  writ  of  reflitution  awarded  for  the  mean  pro- 
vaUmiam^  &ff.  ^^»  ^^^  ?i  fieri  faci OS  ad  valentiam  de  bonis  ^  catalUs  of  the  incum- 
may  be  joined,  bent  of  the  queen,  and  all  in  one  writ  returnable  Crajiino  Trini- 
and  executed  on  tatis :  the  (heriff  takes  the  inquifition  upon  the  day  of  the  return 
theday  of  the  of  the  writ,  viz.  Crajiino  Trinitat'  and  returneth  it.— And  firfl,  Ex- 
Ante?i6i.  ception  Was  taken,  tliat  the  inq^uifition  being  taken  iipon  the  day  of 
Jpott. 468.761.  die  return  of  the  writ,  was  void  ;  for  the  day  is  excluded,  and  is 
only  for  the  return  of  it.  31.  Hen.  b.  pi.  13.  33.  Hen.  6.  pi.  45. 
a.  Roll.  Ab.  — Second  exception.  In  the  writ  of  inquifition  there  is  comprifed 
»78»  alfo  2l  fieri  facias^  which  is  not  to  be. 

Curia.  The  writ  is  well  ferved,  and  varicth  from  the  cafe  of 
the  exigent,  33.  Hen.  6.  pi.  45.  and  of  the  venire  facias  ad  diem 
otlabis :  there  the  day  is  excluded,  but  not  here.  But  if  it  had  been 
taken  the  fecond  day  of  Crajf.  Trinitatisy  and  before  the  fourtli 
day  of  Crajl.  Trinitatisy  it  had  not  been  good.  As  to  the  fecond 
exception,  tliev  may  be  both  in  one  writ.  6.  &  7.  Edw.  6.  J^ycr^ 
the  like  procels.-^And  it  was  ruled  accordingly. 

Parkes 
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Parkes  againft  Molft.  Cai*  16. 

Hilary  Term^  3 1 .  Elix.    Roll  3 1 . 

ACTION  SUR  TROVER.    The  defendant  pleaded  a  recovery  If  a  defendant 
againft  J.  P.  and  that  ^  fieri  facias  was  awarded  to  the  fherift;  die  after/. /a. 
and  after  the  writ  awarded  and  delivered  to  the  Iheriff,  J.  Parkes  J^, ^iy^ 
died  pofleflTed  of  the  goods,  and  made  the  plaintiff  his  executor ;  taken  in  the 
and  afterwards  the  defendant,  by  force  of  the  Iheriff 's  wjtrrant,  took  hands  of  his 
thefe  goods  in  execution,  as  bailiff  to  the  Iheriff,  and  delivered  «*«c"tor 5  ^rd 
them  to  him.     The  plaintiff  rcplietli,  that  the  flieriff  returned  up-  ^^  ^^^^* 
on  the  writ,  Tarde:  and  upon  tliis  it  was  demurred  in  law. — Firft  byafalfereturn. 
queftion.  If  the  party  dying  after  the  writ  of  execution  awarded,  and  Ante,  174. 
before  it  was  ferved,  if  it  may  be  fervcd  upon  his  goods  in  the  hands  ^^  ^^ 
of  his  executor  or  adminiflrator  ?     And  it  was  held  it  might ;  for  2.  veiu.'aVs!* 
by  tlic  execution  awarded,  the  goods  are  bound  (/i),  and  tlie  fheriffi.  R0.Ab.893. 
need  not  take  notice  of  his  deatli.     26.  Hen.  7.  pi.  5.     6.  Edw.  6.  aRo.  Ab.56a. 
Dyer,  76.— Second  queftion.  If  the  falfe  return  of  the  Iheriff  Ihall  f*'^^*'*'^- 
make  tlic  bailiff  punifhable  for  that  he  did  lawfully  ?  for  he  was  a  \\  i/iod^l^ 
bailiff  errant,  and  a  mere  fcrvant  to  the  fhenff,  and  not  a  bailiff  cm.  car.  14^ 
of  a  frandiife.     And  it  was  held  clearly  that  it  fhould  not ;  for  by  447- 
the  execution  by  the  bailiff,  the  party  was  difcharged  of  the  exc-  J*  ^^'  '7X. 
cution;  and  therefore,  it  is  not  reafon  he  fhall  take  advantage  |^^j^*^'^^'* 
againft  the  bailiff. — And  it  was  adjudged  for  the  defendant.  gog.  g'^o'.  lo;^, 

3.  Pcerc  Will.  399.     i.  Term  Rep*  361. 719, 
(a)  Bat  now  6x29.  Cv.  2.  c.  3.  no  writ     5.  Mod.  377,     u  Salk.  320.     Skin.    257. 
€>f  execution  fhall  bind  the  property  but    a  Mod.  310.    a.  Veot.  218.     Burr.  271. 
from  the  time  of  its  delivery  to  the  (heriff. 

Williams  againft  Afhet  Afh-  Caie  17. 

Trinity  Termt  yi.  Eliz..  Roll  2^2Z. 
PJECTIONE  FIRMiE.     It  was  upon  fpecial  verdift  found,  a  verdia  in 
"*^  tliat  tlie  corporation  of  Mercers,  London^  were  feifed  of  the  cjeamcniwhich 
lands  in  queftion,  in  tlie  feveral  pofleilions  of  two  men  ;  and  being  |^^* 'jj^'j^^* 
fo  feifed  made. a  deed  of  leafib  to  the  plaintiff,  and  a  letter  of  at-  pUintiff wtt 
torney   to   J.  S.  to  deliver  the  deed   and  the  poffeifion.     Thefdfcdof  the 
attorney  enters  upon  the  pofleifion  of  one  of  the  men,  and  there  ^f^^s  in  quef- 
delivers  the  deed ;  and  after  enters  into  the  poffeiSon  of  the  other,  ^n»P»^^«^« 
and  there  doth  deliver  the  deed.     The  queftion  was,  If  this  were  whcthcMbc 
good  for  the  land  for  which  tlie  fecond  delivery  was  ?  for  as  to  the  deed  wa» 
the  firft,  it  was  held  without  queftion,  that  it  fhall  pafs  ;  but  for  properly  de- 
the  fecond   the  doubt  was,  becaufe  one  deed  cannot  have  two^'^*'^* 
deliveries.  Ante,f67.t 

But  THE  Court  held,  that  as  the  verdift  is  found,  this  matter 
doth  not  come  in  queftion ;  for  the  jury  found  that  the  corpo- 
ration was  feifed  ;  and  being  fo  feifed  maple  the  deed  ;  and  then 
there  is  no  impediment  but  that  the  delivery  fhall  be  good  for  all, 
for  it  fhall  not  be  intended  but  that  the  two  men  had  pofl^flion 
only  as  tenants  at  will  to  the  corporation ;  and  then  ^he. delivery 
of  the  leafe  in  one  place  is  good  for  all;  and  it  ihall  not  be  in- 
tended that  they  had  an  eftate  for  years  or  life,  except  it  be  fo 
Ihewn^i  And  here  the  defendant  would  have  pleaded  entry  after 
the  verdia  in  abatement  of  the  writ :  but  it  was  held  clearly  he 
had  not  day  to  p)ead  it,  but  is  put  to  hit  audita  querela. — And 
judgment  was  given  for  the  plaintiff. 

,  N  3  Sir 
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Ca»£  If.'        Sir  Francis  Willoughby  and  Ralph  Sachevercl  againfi 

Patrick  Sacheverel,  &c. 

Trdpafs  laid  jy  TTAINT.  Upon  evidence  it  was  moved,  that  whereas  Pa- 
"I^U^'  ^'^*  Sacheverel  h^d  brought  an  aftion  bf  trefpafs  againft  the 

^twithftarid-    ^^^  plaintiffs  for  breaking  his  clofe,  and  depafturin^  his  crafs 
inganincerme-  with  their  cattle,  OMio  1 5.  £//z.  and  continuing  the  iaid  trefpaCs 
diate  entry  by    d'tverfis  dlebus  isf  vicibus  until  the  day  of  the  writ  piirchafed,  which 
the  plaintiff.     ^^  28.  Eli%,   Upon  evidence  it  appeared  that  Sir  Francis  and 
Ralph  had  entered  and  occupied  for  half  a  year,  and  afterward 
Patrick  entered  and  occupied  it  for  a  time ;  and  after  Ralph  en- 
tered, and  after  Patrick  entered,  and  after  Ral^  re-entered  and  oc- 
cupied it  till  the  day  of  the  writ  purchafed.    The  queftion  was,  If 
this  entry  by  Patrick  Sacheverel  be  not  fuch  an  interruption  of  the* 
trefpafs,  that  he  fliall  be  forced  for  every  trefpafs  to  have  fcveral 
anions,  or  that  one  a£tion  with  a  continuando  /w'lW  ferve  for  all? 
— The  Court  held  clearly,  that  one  aAion  of  trefpafs  with  a  cm- 
tinuando  will  ferve  fo*r  all ;  and  it  may  well  be  brought  with  a 
continuando. 

Another  queftion  was  moved,-  becaufe  it  appeared  tiiat  Sir 
Francis  entered  only  at  the  firft,  and  not  after  that  Patrick  had  re- 
entered ;  and  yet  the  jury  had  found  Sir  Francis  and  Ralph  guilty 
of  the  trefpafs,  and  had  afleiled  entire  damages  310I.  and  in  thjs 
it  was  faid  they  had  found  falfely,  and  had  giveil  exceffive  damages 
againft  Sir  Francis. — But  the  Court  held  clearly,  that  they 
*  might  fafely  find  them  both  guilty  of  the  trefpafs.     But  it  feemeth 

the  damages  were  exceffive  againft  Sir  Francis  \  and  they  had 
done  better  if  they  had  found  Sir  Francis  guilty  only  of  the 
firft  entry. 

thtx  19.  '  Utty  Dale^s  Cafe, 

Aleifeto^f.for  TJANHAM,  ferjeont^  demanded  the  opinion  of  the  Court  in 
life, aitd for  the  Xl  ^jg  ^^^       ^  j^^^-g  j^  ^^^  ^^  J   g    «  ^^  jj^^^  ^^^j.^^  j^^jj^  ^^ 

cT«  an  e/hM  "  ^^^  ^nd  his  affigns  for  his  own  life,  and  for  the  life  of  ^.  and  £.'' 
fur  auiTt  vie,  J*  S.  dieth  ;  If  his  eftate  be  determined  ?  becaufe  one  cannot  have 
and  does  not     a  greater  eftate  of  freehold  than  his  own  life.  * 

deteimine  on 

thedcathof  v#.       Anderson  and  THE  CouRT  held  clearly  it  is  a  good  Hmita- 

49' •        tion,  and  he  hath  an  eftate  for  all  their  three  lives  ;   for  although 

he  himfelf  cannot  have  an  eftate  but  for  his  own  life,  yet  he  may 

i^itoti!,  ^'*   '  ^^^^  *^  ^°  gT^LTXt  to  another,  and  tlie  habendum  for  their  three  lives 

5.  Co.  15.  a.     is  a  good  limitation ;  and  by  his  death  the  eftate  is  not  determined, 

2.  Wood's  Con.  but  occupanti  conceditur.     And   it  was   faid  by  Anderson  and 

'7*  Per  I  AM,  tliat  if  tenant  pur  outer  vie  msikes  a  leafe  for  years  to 

commence  after  his  death,   this  is  good,  and  ihall  prevent  an 

occupant  (a)  ;  for  the  land  is  bound  with  this  intereft  of  the 

kflee;  and  he.ihall  have  it  againft  all  others,  during  tlieliieof 

iifiuy  a  que  vie. 

(«)  See  29.  Car.  z.  c.  3.  and  14.  Geo.  2i  c  20* 

^    William 
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William  Coke  dc  Inner  Temple  agahji  Ro:  Bacon.  cas«  10. 

AUDITA  QUERELA  upon  a  recognizance,  of  which  there  Arckafcof^-n 
was  a  dcfcafancc  for  payment  of  a  lejflfer  fum  ;  and  fhcwcd  ^oi^deitzX^xux^ 
rclcafe  of  155 1.  parcel  of  tlie  fum  conuined  in  the  dcfcafancc,  and  ^^^[  f''^^. 
of  all  aftions  for  it. — Aild  by  all  the  Court,  the  rclcafe  doth  go^  ^r  ,4^ 
not  extend  to  all,  but  only,  to'tlic  fum  contained  in  the  relcafe  -^aru 
and  the  whole  recognizance  is  not  rehcarfed,  but  only  this  parcel ; 
and  he  was  put  to  Ihew  other  ireleafes  for  tiie  reiidue. 


St.  Auby'sCafe-  ca«x. 

Eafiif  Ttrm,  3 1 .  EL'sci'^Im  tbs  Exchequerm 

'TpHE  cafe  was.  The  Earl  of  jfrnndtl  being  poflcfled  of  a  term  for  a  iwit/#r  iift 
•*  •  y^ars  in  lands,  grants  a  rent  to  St  AtAy  for  his  life,  iffuingout  ff'an^c**  o"«  of 
of  the  faid  lands,  and  dieth.    This  is  found  by  office,  and  the  land  \^^^'^'^^ 
now  being  in  the  queen*s  hand.  Drew  pravcth  an  allowance  of  chattel,  asxi 
this  r<nt,  the  term  yet  having  continuance  tor  divers  years.  fliaU  be  iacisficd 

out  of  the  tenh, 
But  PoPHAM,  Jttvmey  GtntraU  moved,  it  was  a  void  grant  to  till  the  one  or 
charge  the  land,  for  he  cannot  have  a  franktenement  out  of  a  chat-  other  efUte  de- 
tel ;  and  if  he  hath  not  a  franktenement  according  to  the  word  *«*^*>»»^ 
*  of  the  grant,  he  can  have  no  other  eilate^  for  it  is  not  granted  for 
any  time  certain. 

Man  WOOD,  Chief  Baron*    Although  this  cannot  be  a  grant  to  j.  co,  13.  51. 
make  a  freehold,  yet  it  fhall  be  a  grant  as  it  may  be,  viz.  a  grant 
for  fo  many  years  as  the  tcrni  endureth,  if  he  live  fo  long  ;  for  it 
is  not  a  franktenement  in  law, but  a  chattel. — And  to  this. opinion 
Gent  and  Clerk,  Barons^  inclined  \  but  faid,  they  would  advife. 

Short  agatnft  Helyar.  Cah  i. 

Bilofy  Term,  32.  Slix.    Rdi  44^. 

rRROR  IN  TRESPASS.— Firft,  The  venire  facias  bore  /^^Proccftteftedon 
'  upon  the  Sunday^  which  is  not  dies  juriJicus.     Sed  non  allocatur^  ^l^^^\^li^ 
for  it  is  helped  by  the  32.  Hen.  8.  c.  3a — Second  error.  Trefpafs  ter  veAiia. 
was,  fro  defalcatione  herbiPy  fsf  herbit  conculcatime  fedibus  ambuiandoy  Poft.  103.  781. 
continuandoy  quo  ad  depajiuratitmem  &  concukat*  herba^  &r.  whereas 
depafturing  was  not  mentioned  before.— But  it  was  held  but  fur-  cmTtic^i. 
plufage ;  and  judgment  was  affirmed  («).  sn^nwj^VssV 

!•  Com.  Dig.  31 6.    I .  Term  Rep.  78a.    i.  Term  Rep.  in  C,  B.  9. 

(4}  See  4*  *  5«  Ami.  c.  16. 
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32.  Eliz.  In  the  Queen's  Bench. 

Sir  Chriftopher  Wray,  Knt.   Chief  Jujlice. 

Sir  Francis  (ifawdy,  Knt.  -% 

John  Clench,  Efq.  -  >  jHfii^cs. 

Edward  Fenner,  Efq.  ^ 

Sir  John  Popham,  Knt.     Attorney  General.   . 

Sir  Thomas  Egerton,  Knt.     Solicitor  General. 


ca«i.  Elnor'«  Cafe. 

If  an  India       TJ^  LNOR  AND  OTHERS  were  indiacd  upon  the  8.  Hen.  6. 
ment  refers,        jH     c.  9.  of  forcible  entry.     The  iiidiftment  was,  qu'>cl  cum  in 
with  equal  un-   J — ^  Jiatuto  parliam.  tent'  apud  Wejlm.  in  comitat*  MddUfcx,  bfc. 
twroounties  it  ^'^^^  JoHANNES  Elnor  and  otliers,  &c.  de  SHmbridge  in  comitate 
is  void.        '    fradidV  apud  S,  pradi£f.  in  conC  pradi^'  one  clofc,  being  the  free- 
Ante,  xoi.        hold  of  the  Countefs  of  IV.  with  force  and  arms,  &c.  had  entered^ 
hcc.  and  her  expulit  et  dijfei/ivit^  isfc.     Exception  was  taken  to  this 
a.  Hawk. P.O.  indiftmeftt,  bccaufe  it  is  not  certain  in  what  county  Stimbridj^e 
c'f    •    C     n  ^^'  ^^  which  the  land  is  fuppofcd  to  lie ;  for  there  are  two  counties 
UtT  s8.  "^   named  before, j^/7.  Gloucester  and  Middlesex,  fo  in  conC  pra- 
di^'  is  uncertain  ;  and  if  it  be  referred  to  that  which  is  named  laft, 
as  it  fhall  be  moft  properly  referred,  tlicn  it  is  to  Middle/ex ;  and  an 
indiftment  taken  m  the  county  of  Glouceftcr  of  land  in  MiddUfex 
is  void. — And  for  this  caufe  principally  the  indiftment  was  held 
infufficient ;  and  the  parties  were  diicharged. 


Cass  x* 


Dalton  agninfi  Selly. 
Tr\EBT.     It  was  held  per  Curiam,  that  a  foreign  attachment 
he^i^d^  .cannot  be  of  a  debt  before  it  be  due ;  and  therefore  whereas  one 

fore  ii  is  due.  w-as  indebted  in  a  fum  of  money  to  be  paid  at  Michaelmas y  and  it 
Ante,  17a.  was  attached  before  Michaelmas^  but  the  judgment  of  the  attach^ 
Poft.711.  ment  was  not  till  after  Michaelmas^  it  was  clearly  held  to  be  void, 
1  R  Abr-  <<t.  ^c^^fc  >^  w^  "o.^  ^^^  when  attached:  « 

I.  Sid.  327.  '  3*  Leon.  236.  cw,     i.  Bac.  Abr,  692. 

Case  3.  Cowlcigh    agatnft   Edwards. 

EafterTerm^  32.  Elix.   'Roll  310. 

The  traverfcof  T^ALSE  IMPRISONMENT.  For  imprifonir.-T  him  at  Brijlol. 
animmateri?!  ^  The  defendant  juftificth  that  he  arrefted  him  2X  Gloucfjler^  by 
watte- is  bad.  virtue  of  a  commillion  of  rebellion,  absque  hoc  that  he  was 
Po"'  '^^'  c  .  S^^^^y  ^^  BriJloL—And  it  was  moved  that  the  traverfc  was  not 
84a.  ^^^'  ^*^^'  g^^^»  ^^^  ^^^^  caufe  of  the  juftification  is  not  local,  and  fo  might 

juftify  in  the  place  where  the  aftion  was  brought ;  otherwife  it  is, 
5.Com.Dig.ii7.  if  the  conimiffion  had  been  to  arrcft  him  at  G/wr£^«r. — And  fo  was 

the  opinion  of  Wray  :  fed adjourtiatur..^ 

Chriftian 


Trinity  Tcrai,  32.  Eliz.    In  B.  R.  '8S 

Chriftian  Plaice  agalnft  William  Howe.  Cah  4- 

Uilarj  Tirmj,  32.  Eliz.     Roll  432. 

A  CTION  for  thcfe  words  :  «*  Thou  haft  takcna  falfc  oath  in  the  words  aftioii. 
-^^  *«  confiftorv  court  2,1  Exeter  ;"  and,  If  the  aftion  lay  for  thcfe  *bie.— "Tho« 
words  ?  The  dciendant  did  demur  in  law ;  and  it  was  alledged  that  I J^^  "^^-^  . 
the  adion  lay  not,  for  it  may  have  a  good  intendment ;  for  every  ,,  confiftoiy 
judge  before  whom  an  oath  is  taken  may  bcfaid  to  take  a  faljc  «i  court,'*  im- 
oath,  not  of  himfelf,  but  of  another  before  him. — Secondly,  This  port  perjury, 
is  not  a  perjury  punifhaWe  here,  for  the  5.  Elix.  c.  9.  extends  not  Poft.  197.419. 
to  perjuries  in  the  fpiritual  courts,  and  fo  is  not  punifhable  by  the  ^^^^^  ^^• 
common  law. — Curia  contra.    As  to  the  firft,  it  cannot  be  in- 
tended, the  plaintiff  being  a  woman,  before  whom  no  oath  can  be  »•  ^^^'  ^b.  40. 
taken  ;  ani  to  the  lecond,  alttiougti  it  is  not  punilhable  by  the  ^^^  ^^'^^^  • 
Itatute,  yet  it  is  a  great  defamation,  fo  that  none  will  credit  her  in  Hard.  15 1', 
any  thing :  as  to  fay  of  a  merchant  "  he  is  a  bankrupt,"  for  the  Moor,4d4. 537. 
dilcredit ;  and  though  the  ftatute  extends  not  to  it,  yet  it  leaves  it  Noy,  34. 
to  be  punifhed  as  it  was  before;  fo  that  it  is  punifhable  in  the  'vHawk.P.C, 
ftar-chamber. — It  was  adjudged  for  the  plaintiff,  ^'^ 

Edwards  againjl  Watkin.  Cah  5. 

Eafter  Term,  32.  Elix.    Roll  18.  or  189.  • 

TERROR  IN  TRESPASS.  The  writ  was  ^uare  claufum  f regit,  VarUncc 
•^  and  the  count  was  claufa  f regit :  and  for  this  variance  the  judg-  P-^-  '9*» 
ment  was  reverfcd.  a.  Vem.  153. 

5.  Con.  Dig.  24, 25.    1.  WUf.  394.  2.  Salk.  658. 701.  4.  Mod.  146.    6*  Mod.  303.    %.  Ld.  Ray,  1209. 

Lucas  againft  Donne*  '  Caii  6. 

Michaelmas  Term^  31.^32.  £//«.  Roll  394. 
TERROR  of  a  judgment  in  the  court  6f  Hellion.   He  Iheweth  not  Judgment  re- 
-*-'  what  court  it  was,  nor  by  what  title  it  was  held ;  and  the  ^^^.  ^^\  ^"^ 
count  was  in  Englijh. — ^And  for  thcfe  caufes  die  judgment  was  re-  courtit  wm 
verfed  {a).  given.  AntcSs. 

Cowper,  iS.     i.  T.  Rf  p.  151. 
[a)  By  4.  Geo.  2.  c.  26.  and  5.  Geo.  a.  c.  27.  all  proceedings  in  law  are  now  to  be  in  EngUfli. 

Devered  againfi  RatclifFe,  late  Sheriff  of  London.  c^"  /• 

Ea^er  Term,  .32.  Elis^     Roll  3 jp. 
TSEBT  for  an  cfcape.    And  counts,  that  whereas  he  had  a  judg-  *^^^!"  ^ ., 
-^  ment  in  debt  againft  one  in  London,  and  a  cap.  ad  fatisfac.  iHScuHan 
againft  him,  upon  which  a  non  inventus  was  returned,  for  which  upon  the  mum 
one  of  his  furjetics,  being  in  prifon  there  upon  a  plaint  there,  un-  ofaca.Jm. 
der  the  cuftjody  of  the  defendant,  was  detained  in  exccutioti  fecun-  «pinftthcprin. 
dum  confuetudinem  civitatis  pradiff.  as  appeareth  by  the  record  there,  a*^!!i  Ai*.^"' 
and  after  he  efcaped,  &c.  Upon  this  the  defendant  demurreth.—  Firft  agaimi  ^  it 
caufe.   For  that  it  is  not  exprcfsly  faid  that  there  was  fuch  a  cuftom,  void, 
but  only  fecundum  confuetudinem,  &c. — Secondly,  The  recognizance  ^o^  »99» 
of  the  bail  is  joint,  and  only  one  is  commanded  to  be  detained  in  exe-  »•  ^<^'  Abr. 
cution.— Thirdly,  The  cuftom  is  not  good,  for  he  ought  to  have  ''  ^^l*.  339- 
^  fare  facias  againft  the  bail,  for  it  is  unreafonable  to  take  him  J^Ss.  Hob. 
>9S.    Allen,  12.     2.  Leon.  29.      Palm.  567.  565.  891.     i.  Bac.  Abr.  ^73.     a.  Wilf.  404.    DougL 
ao4*    a.Biac.Rcp.765J.  :>  /   :>  ^     :f  /j  .     -r  *- 

•  in 
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^ra'mV     ^^  execution  witHout  aofwer ;  for  he  might  plead  a  rtleafe  of  the 
M,j!yci!iww%.  P*^»  ^^  ***  ^^^  principal  is  dead,  and  fo  diicharge  himfdf,  &c, 
'  — And  for  thefe  caufes  it  was  held  the  declaration  was  not  good, 
and  the  cuftoin  ttmeafooable:  and  the  plaintiff  had  j«%BKmt« 

Caii  f.  Wood  againfi  Payne. 

SjcdmenrA  'T'JECTIONE  FIRMiC.  After  ventift  it  was  atkdged  in  amft 
mm  me/uagh/vi  ^^  of  judgment,  that  thc  decbtfation  was  uncertain^  vm.  de  «»• 
i^mmMtOi  and^  mcfuagio  five  Hjtimtnu^  and  few  acres  «f  land  to  the  fimte  belong- 
teri^M^y  ing ;  and  for  this  onccrtainty  it  war  hekl  dearly  no  jiK^iiient  Ihadl 
jMdgDient'inaj  he  ^Tcn  of  the  meflbage,  nor  of  the  damages  or  cofts^  m  they  are 
'  Ik  givtn  for  the  intire. — ^Bnt  judgment  waspiaycd  for  tltt  four  acres  :  hutto  that  it 
^°^  was  faid  to  be  uncertain  alfo ,  for  it  q>pearedi  not  to  which  of 

them  they  did  appertain. — But  Gawi»v  faid,  thc  words  {ftrtmB- 
».  SW.  S95.  ^^^^  gj.^  ^>qJ^  .  1^^  j^j^j  cannot  pp€q)erly  bdong  to  a  houfe^  as 
UVj^m,  ^^^^  ^-  Grange  is ;  and  tlien  it  is  a9  a  declaration  of  mefluage  or 
Stiles,  364.  '  tenement,  and  four  acres  of  land ;  which  though  it  he  iroid  for  die 
Cro.  jac.  125.  firfi,  it  is  good  for  Ac  land  :  and  thereupon  the  pkuntiff  reksded 
lUrdrea,  173.  ^jj^  damages,  and  for  the  four  acres  had  judgment.'  And  it  was 
i^  Ray.  191.  |.^jj  ^j^^^  j^  Afich,  ay.  faf  28.  ££%.  fuch  ju^nent  was  given  in 
%.  Strans«,  S54.  fVhittvi  v.  Roberts.  . 
7.  Barnes»  1^7. 173*'  Vid^Couins^ain  v.  KiQi^  x.  Borr.  6a>    a»  Bac  Abr.  169.    x«  X  Hq^.  ti. 

Caw  9.  Kerry  tfjvj/»/?  Bower. 

A  piaintiflF  mar  A  UDITA  QUERELA.  For  that  the  defendant  recovered  againft 
mtuch^Mnit^  r\  jjj^jj  ^i^jg  ^^\j^^  iathis  caurt,  aod  was  in  debt  to  thc  plaintiff 
•ro'htndl.  '^^  another  d<:bt,  he  attached  it  in  his  own  hands  in  Und^m,  and 
Ancfyfi).  '  upon  this  brought  the  audittf  ptfrflfu — And  it  wasdeady  htM,tbe 
I^qII.  Abr.  ^^^  querela  did  not  lie ;  for  this  inferior  court  cannot  fetch  this 
55^'  554*  '  ^^^  ^^^  of  this  court;  and  this  debt  is  not  attachable,  as  it  was 
Pjcr,  196.  adjudged  in  Sir  John  Parroi^s  Ca/e.  And  execution  was  a^waided. 
'  t.  BrowoL  6o. 


Casb  ic« 


Farr  and  Eaift 


AuMiOfncnt  T^HEY  werc  indifted  upon  the  8.  Hen.  6.  c.  o.  and  three  ex- 
o/fo'cibicentiy  -^   ceptions  were  taken  to  the  indiAmentl— Firft,  Thc  entry  is 
difchargcd  foi  a  fuppoied  to  be  into  a  houfe,  and  tw«n«]r  acres  of  hnd»  tf  mm  Jif" 
Sf'iS*^*^'*'    /<jJfr/V,  but  fnith  not  **  inJeJ*    StdnM  allocatur,  fior  it  ihaU  be  in- 
Ppft.  307!*       tended. — Secondly,  There  was  noe  contra  faam ;  which  Gawdy 
held  material.    Wray  contra.  For  19  is  f;i  (sT  mwisy  Csf^.  a  contra 
K07,  Tio.  155.  formamjiatutu  ^^-  which  doth  imply ^fo  much^ — ^Thirdly,  Thc 
Cro.'jac  31.     fiatute  is,  if  a  recovery  in  affife,  or  aftion  of  trefpals  by  verdiA, 
Stia.  443.        or  in  any  other  manner,  &c,  and  thefe  words,  *'*'  or  m  mmj  other 
.  ^^Hawk  ^^*'  mamery^  are  omitted*  fo  the  fiatute  is  mif-rccited.   And  dus  was 
%.    aw  .  35a.  j^^y  ^  material  exception,  for  in  Ais  the  fenfe  of  thc  ftatute  is  al- 
tered, for  this  is  tyed  to  ^  recoTery  by  verdiA  only ;  but  if  it  had 
been  mif-recited  in  a  point  not  material}  it  had  ncen  otbciwife; 
and  die  indiflmeot  v/as  difcharged. 


Magdalen 
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Magdalen  Chamberlaine  againji  Thorpe.  Caie  lu 

Eajtir  Tirm,  3a.  EU%.    RM  186. 

T^EBT  upon  a  recognizance  taken  in  London.    And  dcclarcth,  CuftomofLon- 
^^  ,that  the.  mayor  there  had  ulcd  to   take   recognizances  by  ^^"^'^jl*^*^  ^l 
cuftom  of  all  except  infants  and  feme-covertsy  and  upon  any  day  ^/)f^"/^*J^. 
except  Sunday y  and  certain  other  days  fpecially  named,  and  this  re-  ten  -within  tu 
cognizance  was  taken  before  the  mayor  there, — Tanfield  al-  «>y,with«x. 
ledged  divers  exceptions  in  arreft  of  judgment.— --Firft,  The  cuf-  <^pti'>n  topar. 
torn  is  unreafonablc,  viz.  to  take  recognizances  of  all  perfons,  ex-  ^^^  -^ 
cept  fem€-covert$  and  infants,  and  doth  not  except  men  de  mnfane  g^od. 
memory,     Sed  non  allocatur ;  for  fuch  may  acknowledge  a  recogni-     »  «  -. |^ 
zance,  and  have  no  remedy  to  avoid  them  ;  and  therefore  they  are  '"  ^  ' 
excepted  which  may. — Second  exception.    That  it  is  not  averred  4.  c©.  64. 
that  the  defendant  was  not  an  infant,  &c.  or  that  the  day  upon  1.  inft.  395* 
which  it  was  taken,  was  none  of  the  excepted  days.     Sed  non  allo"  ^o*  4-  »»4-  «• 
cgtf4r ;  for  it  ihall  be  intended,  if  the  contrary  be  not  fliewn  by  the 
defendant.    And  fo  the  Justices  faid  the  law  is  clearly  taken 
at  this  day  upon  the  i.  Rich.  3.  c  i.  to  plead  a  feoffment  by  cefiuy 
a  que  uft. — ^Third  exception.    That  none  can  take  recognizances 
but  Jufticcs  of  record  which  had  authority  by  patent,  &c.  as  the 
Juflices  of  the  benches  and  juftices  of  peace  by  commiffion ;  arid 
the  mayor  is  not  a  judge  of  record,  but  by  cuftom.     Sed  non  alloca- 
tur \  for  the  cuftom  is  gopd,  and  the  cuftoms  of  London  are  con- 
iirmed  by  parliament,  and  are  good  though  ftrange ;  and  fo  it  was 
adjudged  in  this  court  between  Mabbe  and  Ervnng. — Fourth  ex- 
ception.    The  cuftom  extends  as  well  to  recognizances  taken  of 
fin^ngdrs  as  citizens,  or  for  matters  within  the  city.    And  for  this 
caufe  Cawpy  held  it  was  not  good. 

See  8.  Hen.  6,  c.  9. 

^  Watkins  againji  Johns.  Cah  i«, 

'TpRESPASS  for  aflkult,  battery,  and  breaking  of  a  pack  of  cloths.  Pleading  ti| 
^   and  taking  one  cloth  out  of  it,  &c. — ^Thc  defendant  as  to  the  ^?^ 
ailault  and  battery  pleads  not  guilty;  and  as  to  the  pack  of  cloths, 
&c.  he  juftifieth,  for  that  the  queen  granted  the  office  oi  aulnage 
with  the  moiety  of  the  profits  of  it  to  fF.  Owen ;  and  that  the 
faid  Owen  by  his  deed,  bearing  date,  &c.  at  fuch  place,  made  him 
his  deputy ,  and  bccaufe  the  plaintiff  did  offer  to  fell  this  pack  of 
cloths,  not  having  die  aulnagc  feal  to  it,  cdntrary  to  the  ftatute, 
he  fcifed  it  as  forfeited.     Upon  this  plea  there  was  a  demurrer.— 
Snagg, /Jr/V<7«/,  for  the  plamtiff  argued, — Firft,  The  plaintiff  de- 
clares otthe  breaking  of  a  pack  of  cloths,  and  taking  a  cloth  out  of 
it ;  and  he  anfwcrs  to  the  taking  of  the  pack,  but  not  to  the  taking 
of  one  cloth  out  of  it,  which  is  foecially  mentioned. — ^Secondly,  He 
rcciteth  not  the  ftatute  which  makes  the  office  of  aulnage. — Thirdly, 
He  (heweth  that  tlie  defendant  offered  to  fell  it  contrary  to  the  ftatute, 
and  (heweth  not  which  ftatute, ,  and  there  are  two  ftatutes  which 
givefeveral  punilhments,  t//z.  27.  Hen.  8.  c.  8.  f.  12.  ^  6.  Edw.  6.  {a)  a.  Hawk, 
c.  6.  (c).— Fourtlily,  He  juftifieth  by  deputation  from  Owen^  but  349-  357- 
Aeweth  not  tliat  tlic  office  was  granted  to  him  to  exercife  by  f '""f*J^* 
deputy ;  for  diis  is  an  office  of  truft,  and  otherwife  cannot  make  a  Ld^'iuy.  1 51S. 
deputy.*— Fifthly,  He  pleadeth  tliat  Owen  by  deed  dated  at  jiber-  Dougi.  4a5» 

gavenny 
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^*Ii^>r*  i^'^^^y  "^2idc  him  his  deputy,  but  (heweth  not  the  place  where  the 
j?HKt.  ^^^  ^^  made  which  is  iffuablc,  for  it  may  bear  date  at  Aber- 
^avennjj  and  yet  fealed  and  delivered  at  another  place ;  and  fo  there 
IS  no  place  from  whence  tht  venue  (hall  come,  if  the  deed  be  denied. 
-—And  for  thefe  caufes  the  plea  was  held  clearly  infufficient :  and 
it  was  adjudged  for  the  plaintiff. 

^^**  '^  Bugg  and  Nelfon  agalnft  Woodward. 

A  real  compofl-  PROHIBITION.  For  fuing  for  tithes  in  court  chriftian :  and 
S^d^tifthc  ^?^^  I'uggcft  that  one  Prettiman  was  feifed  of  the  land  of  which 
fiayinent  of  ^^  tithes  are  demanded  ;  and  in  confideration  of  five  pounds  paid 
tlihesisnoc  by  him  to  the  faid  parfon  [fFoodward)  concordatum  l^  arreatumfuli 
food,  even  between  them,  that  l>e  and  his  affignees  fhould  hold  the  bnd  dif- 
?**hf  fcif^  charged  of  tithes  during  tlie  life  of  the  parfon  ;  and  that  afterwards 
Hbenot^y*  he  let  it  to  the  plaintiff  and  upon  this  a  prohibition  was  granted, 
fine  or  deed.  And  it  was  held  he  need  not  make  proof  of  it,  for  it  was  a  coropo- 
Poft.  149.  fition  with  the  parfon  hi.mfelf  who  fued.  And  a  confultation  was 
a.  Roll.  Ab.  63.  prayed,  for  the  agreement  is  without  deed  ;  and  being  for  no  time 
Godb.  374.  certain,  but  for  the  life  of  the  parfon,  it  cannot  be  good  without 
Cio.  jac.  137.  deed  ;  and  it  is  only  an  agreement,  and  no  grant  to  be  difcharged ; 
317.  613.  gj^j  ^  grant  of  tithes  to  a  ftranger  cannot  be  without  deed  (a),  no 

Sed  vidj""  more  can  it  be  to  the  party  himfeJf  that  is  tenant  of  the  land.  It 
3.Com.Dig.9i.  was  ruled  in  the  common  pleas,  fVefcled  v.  Peppery  that  a  concorda- 
3.  Bac.Ab.337.  turn  et  aFreatum  between  the  parfon  and  his  parifhioner,  that  for 
Ante,  136.        twenty  millings  rent  he  fhall  have  his  tithes  for  twenty  years  if  the 

parfon  fo  long  live,  that  a  prohibition  lieth  ftot ;  yet  there  it  was 

perfonal,  and  here  for  life. 

Gawd Y,  Jujlice.   A  grant  for  life  of  tithes  is  not  good  without 

deeds,  but  here  it  is  a  contraft  for  money.    21.  Hen.  6.  p/.  43. 
•  Leafe  for  years  of  tithes  is  good  without  deed.   £t  adjournatur  {b). 

(«)  See  5.  Geo.  3.  c.  17.      {b)  This  caie  wai  moved  igainy  and  a  confulution  granted. 

Pelt.  249. 

Caie  14.  Bufhc's  Cafc* 


A  ftenff  cannot  TAEBT  upon  an  efcape  againft  a  Iheriff.  He  pleads  nihil  debet ; 
jofUfy  an  efcape  -L/  ar  J  by  verdift  it  was  tound,  that  the  plaintiff  recovered  againft 
b^ufc  tV^*  ro-  7'  *•  '"  ^^^^'  ^"^  ^^^  ^'^^  y^^^  paffed,  had  a  capias  ad  fatlsfaclen' 
ctiswaserro-  ^w"*  againft  him,  and  tlie  flieriff  by  force  of  it  took  him,  and  fuf- 
neoufiy  fered  him  to  fefcape ;  ^nd,  If  upon  this  matter  he  was  chargeable  for 

awarded.  this  debt  ?  was  the  queftion. — And  it  was  adjudged  he  Ihould  ;  for 

pT'  'fii  ^^'*  though  the  proccfs  was  erroneoufly  awarded,  y^t  it  was  fufficienr 
^  *  ^  ■  for  the  fheriff  to  arreft  him  ;  and  he  might  juftify  in  a  falfe  im- 
prifonment ;  and  therefore  cannot  let  him  at  large. 
BoU.  N.P.  66.  Moor,  274.  Dyer,  175.  Pop.  203.  i.  Leon.  30.  5.90.64.  8.  Co.  141.  Cro. 
Jac.  3.2S0.289.  2.Buirt.64.  2.  Saund.  xoo.  3.  Mod.  315.  Carth.  148.  234.  5.  Mod.  413.  12.  Mod. 
396.  2.  Salk.  700.  Ld.  Ray.  397.  776.  1530.  Sum.  509.  820.  1184.  Salk.  273.  4*  Bac.  Ab.45i* 
Giib.£x.82,83. 

CAii  15.  Hungate  againft  Hamond. 

iTajurorwlio  A  JUROR  was  challenged  and  withdrawn;  and  upon  a  talei 
was  challenged  Ix  awarded,  and' proccfs  againft  the  other  jurors,  he  appeared 
jtoTTand^trythe  ^"^^"Sft  them,  and  was  fworn,  and  tried  the  iffue.  And  this  being 
caufe,}udsmcnt  alledged  ill  arreft  of  judgment,  it  was  held  erroneous,  and  the 
ihaUbeftaytd.  judgment  ftajed. 
2.  Cro.  29.  Richard 


J 
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Richard  Cotton's  Cafe.  Cai  1 16. 

77  JECTIONE  FIRM-^.    Upon  evidence  it  was  held,  that  if  a  ^o  entry  into 
^^  diffcifor  makes  divers  feveraJ  leafes  for  years,  and  the  difleifce  ^^  ^1^",^*^ 
enters  into  one  part  in  the  name  of  all,  this  is  good  for  all,  for  whoic^*^ ' 
they  are  all  derived  out  of  one  freehold ;  and  that  an  entry  upon  Ante,  167. 
part  of  the  land  is  an  entry  into  the  houfe,  which  is  in  another  '•  R-  Abr.jjS, 
part  of  the  lani  ^  ^^-  »5»- 

Metcalfe  againfi  Deane.  Cah  17. 

•THE  jury  were  gone  from  the  bar  to  confer  of  their  verdift.  ^  wwV*/.^** 
^   One  ot  the  witncfles  that  was  before  fworn  on  the  part  of^^^^'l?' 
Deane^  was  called  by  the  jurors ;  and  he  recited  again  his  evidence  the  wkneflci 
to  them,  and  after  they  gave  tlieir  verdift  for  Deane,     Complaint  had  recited  his 
being  made  to  the  Judge  of  the  affifes  of  this  mifdemeanor,  he  f^>^«>« » th«  ^ 
examined  the  inqueft,  who  confefled  all  the  matter,  and  that  the  ^JJS^^chwwT 
evidence  was  the  fame  in  effe£l  that  was  given  before,  V  non  alia  ^  confiderof 
ntc  diver/a,  their  vcrdia. 

This  matter  being  returned  upon  the  pojieay  the  opinion  of  the  Poft.4xi.  61^ 
Court  was,  that  the  verdift  was  not  good,  and  a  venire  facias  dt  a.  Ro.i6f.7x^ 
novovf7L&  awarded.  Vide^^.  Hen.  6.^*'  Examination'^  17.     II.  Hen.  4.  Moor,  451. 
pL  17.  and  Brownlow  cited  a  precedent,  Leming  v.  Kempe^  ac-  p^^^^**'  **'*^ 
cordingly.  a^uJ^^^lj. 

Comb.  63. 
I.  Keb.  36.    2.  Keb,  13.    a.  Barnes,  352.    Salk.  sci.    7.  Mod.  i.    Vent.  97.    Stra*  64a.     i.  Term 
Rep.  IX.     I.  Fretm.  79. 149.  7S7.    2.  Jonei,  83. 


Michaelmas 


'^  Michaelmas  Term, 

32.  and  33.  Eliz.     In  the  Queen's  Bench. 

iS/r  ChriftopherWray,  Knt.  Chief  Jujlice. 

Str  Francis  Gawdy,  Knu  1 

John  Clench,  Efq.  '  I     Jufiiccs. 

Edward  Feiiner,  Efq.  J 

Sir  John  Popham,  Knt.     Attorney  General. 

&r  Thomas  EgertoD,  Knt.    Solicitor  General. 


CiiiE*  X.  ^      Milward  againjl  Clerk. 

A  promife  to  A  SSUMPSIT.  And  dcclareth,  that  whereas  the  defendant 
^Kof^^-  /\  ^^^  arrcfted  at  his  fuit  upon  procefs,  the  defendant,  in 
Sm^ionor"'  confideration  that  he  ihould^  be  permitted  to  go  at  large, 

beiagdifchai^  and  that  the  plaintiff  would  give  his  warrant  to  the  oailiff  who 
from  thccuf.  arretted  him,  to  fuffer  him  to  go  at  large,  that  he  would  appear  at 
tody  of  the  ^^  j^y  of  the  return  of  the  procefs,  or  would  give  him  ten 
^idbyasT'  pounds ;  and  alledged  infaao^  that  he  confented  that  he  fliould 
iU9. 6.  c.  10.    ne  permitted  to  go  at  large,  and  gave  warrant  to  the  bailiff,  &c. 

and  that  he  did  not  appear  at  the  day,  for  which  he  brought 
10.  Co.  99.  b.  aftion  for  the  ten  pounds.  Upon  non  aJTumtfit^  it  was  found  for 
i^Saik.  a8^^  ^^  plaintiff.-  Godfrey  moved  in  arreft  ot  judgment,  that  this 
1,  Tcnn  Rep.  was  a  void  affltmpjity  againft  the  23.  Hen,  6.  c.  10.  for  it  is  to  fuf- 
418.  in  point,  fer  him  to  go  at  large  contraiy  to  that  ftatute.— Gawdy  and 
%.  T.Rcp.  569.  Clench,  Jujiices.  It  is  a  good  ajfumffiu  being  made  to  the  party 
Ante,  178.  ^jjQ  j^aj  authority  to  difpenfe  with  his  appearance ;  but  if  the 
*  •*'^'        promife  had  been  made  to  the  fheriff,  or  to  any  other  to  his  ufc, 

It  had  been  within  the  equity  of  tlie  ftatute. — F enner  doubted. 

But  afterwards  Judgment  was  commanded  to  be  entered,  if  other 

Qiatter  be  not  mewn. 

Ca8»  «.  Parker  againfi  Plummer. 

Adevifeof  the  y'EtVERTONj/r/yVflw^  demanded  the  opinion  of  the  Court. 
•« p*tS»r  di  Porker  having  a  term  for  feventy  years,  devifed  that  his  eldcft 

W,  pafle$  libf  f^n  fliould  have  the  ufe  and  profit  of  it  for  tliree  years,  and  that 
Unditjtlf.  afterwards  his  youngcft  fon  fliould  have  his  Icale  and  term, 
Port.  151.  «  faving  that  I  will  that  my  wife  (hall  have  half  the  ijfues  and  pro- 
Moor,  635.  "/'^  ^f  *c  land  during  her  life,  bearing  and  allowing  half  the 
I.  Co.  95.  b.  "  charges  thereof"  The  queftion  was.  If  the  wife  had  any  in- 
Co.  Lit.  4.  h.  tercft  in  it,  or  only  to  have  an  account  for  the  profits  of  the  land 
r°Sjittnd*i'86  ^^^^*^^d-^ — Gawdy  and  Clench.  She  hath  an  intereft  in  the 
Cfo.  Jac!  ic4^  ^^^^  5  ^^^  ^°  l^av^  ^c  ^^"^s  ^^^  profits,  and  to  have  the  land,  is 
5.  Mod.  63. 101  all  one ;  aqd  fo  was  the  intent  that  fhe  Ihould  have  the  land  with 
3.Biw.Ab.4iathe  fon  for  her  life;  and  if  fhe  hath  no  intereft,  ftie  can  have  no 
*'^^**i"*-    a£tiga;  for  account  licth  not  for  tvant  of  privity. 
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Tibbott  againft  Haynes.  ^      cah  5. 

Eafier  ferm,  32.  EHk.    RJi  353. 
A  CTION  for  thcfe  words :  **  TMptt  and  one  Gvugb  agreed  to  '' «  flmdcr  m 
-'^  *^  have  hired  a  man  to  kill  me,  and  that  Gougb  (hould  (hew  "^^^  aoochor 
**  me  to  the  hired  man  to  kill  mc"   Upon  notgruilty,  it  was  found  Totn'^iullil? 
for  the  phintiff. — It  was  moved  in  arreft  of  judgment,  that  an  ma, 
aftion  lieth  not  for  thcfe  words.— And  fo  held  G  awd  y,  for  it  is  not  Ante,  6. 
alfec^ed  that  zx^  aft  was  done  by  the  plaintiff,  nor  any  thing  put  Cro.  jac.  cf, 
in  ure  by  him  ;  but  only  a  communication  between  him  and  ».  Lev.  20$/ 
G9Ufh\  but  otlierwife  it  is,  if  the  words  had  been,  **  He  hath  »•  v«'  3ai* 
«*  hired  a  man  to  kill  me." — ^Fbmnek  dntra ;  for  it  is  an  ill  part,  *•  ^•^  '91- 
for  which  he  might  be  bound  to  bis  good  beiuviour. — Wray 
was  abfent;  but  afterward  being  prefent,  he  agreed  with  Fen-   # 
KER :    and  judgment  was  given  for  the  plaintiff,    againft  the 
opinioa  of  G awo y. 

Weftboume  againft  Mordant.  CAt«  4. 

A  CTION  upon  the  cafe,     Aiui  declareth,  that  whereas  he  was  A  aecisrationiA 
-^^  periled  of  a  meadow  called  Psrfifiage  Meadow  in  Pf^,  adjoin-  cafe  f6c«oo«. 
ing  to  a  little  brook  thcre^  from  the  20th  jlprlUs^  31.  FJiz,  and  ^I^*''^"'!^'*^ 
adhuc  imie  pojfefflcnatui,  the  defendant  the  faid  20th  Jpril  put  in  di-  whenX  M*fc 
vers  loaids  offtone  into  the  faid  brook^  and  by  it  obftupav'u  aquam  ofthefirftm- 
illam^  that  it  from  the  faid  20tli  Ap.  to  tlie  day  of  tlie  writ  pur-  f*"^  ^^ 
chafed,  overflowed  his  meadow,  fo  that  be  could  not  have  any  **]!?**** 
benefit  of  it.— And  after  verdia  found  for  the  plaintifF,  it  was         "^'^^ 
moved  In  anrft  of  judgment,  becaufe  the  nulance  is  fuppofcd  to  **^"  ^^'  ■^*» 
he  done  before  the  pbiintiff's  tide  did  commence,   fo  no  caufe  ^'Sin***'** 
of  aftion. — Gawdy.    The  declaration  is  good ;  for  an  adion  of  Ji  vcnt.  lit. 
the  cafe  declareth  the  whole  matter,  fo  that  it  is  not  material  s'kin.  389, 
^hen  the  nufance  was  erefied,  for  he  that  is  hurt  by  it  (hall  have  ^-  Ra7*is^ 
anadion.     Fenner  agreed,  it  may  be  the  nufance  was  not  by 
the  (lopping  till  the  tunning  of  the  water,  and  the  adion  being 
brought  as  the  truth  is,  is  well  brought.  And  Wray  being  abfent, 
they  commanded  judgment  to  be  entered,  if  nothing  (aid  to  the 
contrary. 

Sir  Williani  Waldegrave  a^ai^ff  Ralph  Agas.  Cai«  5. 

Michaelmas  Term,  ^l,E/iz.     R§Ilyi2.  '  * 

ACTION  for  words*    And  declareth,  that  he  was  fherifF  of ThcnanderoM 
Suffolk  9  a  deputy  lieutenant  there,  and  captain  of  fix  hand  red  quality  of  word* 
foldiers  for  Ae  (afeguard  of  the  queen's  perfon  ;  that  the  defendant  "J"^  ^>e  i«ds«i 
fr^emijjirum  non  irnatitB,  and  of  purpofe  to  draw  him  into  difcredit,  oie^LJron of  ** 
fpake  thefc  words  to  one  Edward  HilU  who  adtunc  fu'it  et  adhuc  whom  tJwy  ai^ 
is  his  fervant :  "  It  is  well  known  that  I  am  a  true  fubjcft,  but  f -oJ^^n ;  and  ia 
"  tlwi    fcrveft  no  true  fubjcft,"  innuendo  fradla,    millelmum^'^^^^^^^\ 
^aldegrave,  *'  and  that  thy  own  confcicncc  doth  accufe  thee  ;;;°r^f^;'^^^^^ 
"  therefore."    Upon  not  guilty  pleaded,  it  was  found  for  tlie  tcr  verdia  that 
plaintiff;   and  damages  five  hundied  pound.  theyiwere 

It  was  aUedged  by  Lewis,   in  arreft   of  judgment,  that  an^M^^ofthe 
^ion  lieth  not  for  thefe  words,  for  he  faith  not  that  Sir  fV.  W.  ^J^'^/^^vlf^ 
hao  true  fubjcft.  Although  the  plaintiff  faith  innuendo  the  plaintiffs  hylt^illttnJ: 

PolL  zjc.  268.  308.     I.  R.  Abf.  75- 

thefe 


I 


i 
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thefe  arc  not  the  words  of  the  defendant,  for  pcihaps  E.  H.  did 
not  fervc  any  man,  or  his  intent  may  be  otherwifc :  and  if  they 
be  intended  of  the  plaintiff,  yet  they  are  not  fuch  words  of  dil- 
credit  as  for  which  a£lion  lay ;  for  it  (hall  not  be  intended  that 
he  called  him  traitor  or  rebel,  but  that  peradventure  he  was  difo- 
bedient  to  fome  procefs,  or  that  he  was  accountant  and  made  no 
(«)  Co.  4. 15T  true  account ;  ;md  cited  Stanhope  v.  Blith  {a)  and  Ktmxefs  Cafe,  He 
»•  ^  being  a  bailiff  brought  an  aflion  for  thefe  words,  **  Thou  doft 

•*  fcrve  falfe  warrants,  and  deceiveft  the  people;"  adjudged  that 
'  the  words  were  not  actionable  ;  for  it  is  not  averred  by  it  that  he 
made  falfe  warrants,  or  knew  they  were  falfe.  And  in  the  cafe  of 
the  clerk  of  the  peace  for  GbuceJ^erj  "  You  make  falfe  records,  and 
**  juftify  them  for  true,*'  no  aftion  lay ;  for  they  might  be  falfe  for 
'  mif- Writing  or  otherwifc.  And  in  Savage  andCeaVs  Cafe^  circa 
27.  Eliz.  adjudged  that  thefe  words,  **  Thou  art  a  papifl,  and  not 
**  the  queen's  friend,"  are  not  actionable.  And  xht  innuendo  caunot 
aid  the  matter,  nor  the  averment  that  he  was  his  fervant  will  not 
ferve ;  as  it  was  adjudged  in  the  cafe  of  George  v.  Parker  for  thefe 
words,  **  Thou  haft  broken  my  (hop,  and  taken  my  goods,"  in- 
nuendo y  *'  that  he  had  robbed  him  of  themi*  an  aftion  did  not  lie; 
for  the  firft  words  were  not  adionable,  and  the  fecond  could  not 
aid  them.! — Godfrey  contra.  And  he  agreed  the  cafe  of  Kmzeyy 
and  of  the  clerk  of  the  peace  of  the  county  of  Gioucejler^  for  he 
was  of  CQunfel  in  them;  for  they  (hall be  intended  in  a. good  fenfe, 
and  could  not  be  intended  that  they  counterfeited  warrants,  or 
records :  but  here  it  (hall  be  intended  in  malam  partenty  that  he  is 
no  true  fubjeft,  but  a  traitor  to  the  queen. — ^Upon  another  day  it 
was  moved  again:  and  Egerton,  Sollicitor^  tirgcd,  th^t  thefe 
words  being  fpoken  of  a  man  of  fuch  credit  as  the  plaintiff,  are 
to  be  more  regarded  than  if  fpoken  of  a  private  man ;  and  it  is  a 
rule  in  the  civil  law,  **  Sermo  re/atus  ad  per/onam  debet  intelligi  fecun- 
"  dum  conditionem  terfona ;"  and  he  cited  the  cafe  of  Mr,  Edward 
Boughtonv,  the  bijhop  of  Coventry  and  Litchfield^  which  was  for  thefe 
words,  **'  He  is  a  vermin  in  the  commonwealth,  and  a  corrupt 
*'  man ;"  and  for  that  he  was  a  juftice  of  peace,  and  a  man  of  good 
eftimation,  it  was  adjudged,  after  long  arguments,  that  he  (hould 
recover,  and  had  four  hundred  marks  damages. — Afterwards  it 
was  moved  again  by  Coke  j^(?r  the  plaintiffs  that  the  perfon  of  whom 
(0  Co.  4. 16.  a.  the  words  were  fpoken  being  confidered  would  Dear  an  a£tion; 
and  cited  Birchlfs  Ca/e(c)y  when  words  are  fpoken  which  touch 
one  in  his  duty  or  courfc  of  life.  And  thefe  adions  are  for  the 
difcredit,  and  therefore  ought  to  be  adjudged  according  to  the 
credit  and  place  of  the  pjerfon  of  whom  they  were  fpoken.  And 
Trinity f  2.  lien.  8.  an  a&ion  was  brought  by  the  bi/hop  of  fVincheJler 
for  thefe  words,  "  My  lord  of  PVinehe/ler  took  me  and  imprifoned 
*•  me  till  I  entered  into  a  bond  of  twenty  pounds  to  the  king's 
"  ufe;"  adjudged aftionable.  And  Hilary^  19.  Eliz,  Rot.  484.  Lord 
Abergavenny  brought  an  aftion  for  thefe  words,  **  My  lord  of  Ah- 
,  **  fent  for  us,  and  put  fome  of  us  into  the  ftocks  ;  fent  fome  of  us 
**  unto  the  gaol,  ind  put  fome  of  us  into  the  houfe  calledLittleEafe;*' 
and  adjudged  aAionable :  but  fuch  words  as  in  the  two  laft  caf(S 
fpoken  of  a  private  perfon  were  not  actionable. — Wray,  C.  J. 
The  words  themfelves  for  the  generality  of  therti  may  have  a  good 
conftrudtion  and  reafonable  intendment,  and  are  not  aftionable ; 
but  the  quality  of  the  perfon  of  whom  they  are  fpoken  being  con- 
fidered 
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iidcrcd,  he  being  touched  in   hfs  credit,  and  courfc  of  life,  they  Waldigiai* 

are  a£lionab!e  :  as  to  call  a  bilhop  '*  papill:,"  is  aftionable;  fo  to        ^•""Z 

call   a  judge  '*  a  corrupt  man  ;"  for  tlu  y  concern  iliem  in  their 

office  ;    but  to  call  a   private  man  fo  is   not  actionable.      And 

whereas  it  was  faid,  that  it  appeareth  not  they  were  fpokcn  of  the 

plaintiff,  but  that  it  may  be  intended  E,  H,  did  not  fcrve  any  man; 

as  to  that,  the  innuendo  takes  away  all  uncertainty  in  that ;  for  fo 

It  is  in  all  aftions  upon  the  cafe  for  words,  the  innuendo  m?kt^  them 

fpoken  of  the  plaintiiF,  and  the   defendant  is  found  guilty ;  and 

fo  is  eftoppcd  to  fay,  he  did  not  fpeak  them   of  the  plaintiff. — 

Gawdy.  For  the  certainty  of  the  pcrfon,  there  is  no  doubt  but 

that  the  innuendo  makes  them  as  certain  as  if  he  had  faid,  '*  Sir 

•*  fpilliam  fVahrave  is  n^true  fubjcti  \^  but  for  the  generality  of  the 

words  he   doubted,  and  defired  to  fee  Bucklie  s  Cufc.     But  as  to  foft.  ajo.  a6S« 

the   words  "  true  fubjcft*'  he  faid,  they  could  not  have  any  other  Opo»  Jac  20a. 

reference  than  that  he  was  not  true  in  his  allegiance,  or  in  his  fub- 

jeftion,  and  cannot  be  intended  falfe  in  other  matters  of  account* 

&c. — Bccaufe  Fenneh  was  not  fatisiied,  they  would  advife  till  an-  . 

other  term;  and  the  next  term  it  was  adjudged  for  the  plaintiff. 

TafljiU  ogainft  Shane.  c^^^  ^ 

Trinity  Terni^  32.  £//z.      Roll  828. 
TAEBT  on  BOND.     The  condition  was  to  pay  1 1 1.   upon  the  An  accord  ta 
"■^   I2th  of  Feb.     Defendant  pleads  an  accord  8th  Feb.  that  if  he  pa>  ^ifiium 
paid  81.  upon  the  faid  i2th  of  Feb.  that  he  would  accept  it  for  the  caimoi be  plead- 
payment  of  the  11 1.  and  pleads  a  tender  at  the  day,  et  encore  priji.  \J^^ 
This  being  but  a  concord,  which  is  no  plea  in  debt  without  fatif-  ^^  00,70.2. 
fa£tion,  it  was  adjudged  for  the  plaintiff  (a).  5.  co.'  117/b, 

I.  Rol.  12.  9.    Cro.  Car.  193.     Ray.  203.     x.  Leon.  19,     a.^i^.  627. 
(«)  An  agreement  between  a  debtor  and     be  picadsd.  to  an  af^um  brought  by  one  of 
his  creditors,  that  tt.ey  will  accept  a  com-     the  creditors  to  recover  his  whole  demands 
pofition  in   fatisfadion  of  their  rcfpeftivc     2.  Term  Rep.  ^4. 
dtbrs,  CO  be  paid  in  a  reafonablc  time,  cannot 

Thomas  Deanng's  Cafe.  Case  7. 

TJE   was   indifted   of  murder. — Lewkener   took  divers   ex- An  indiament 
^^  ceptions. — Firft,  The  inquifition  was  taken  before  7J.  G.  qoaflied  for 
coroner  of  the  Lord  Barkley^  but  Ihcweth  not  that  he  was  coroner  "^^THoffdmUf^ 
of  the  county,  or  of  what  liberty. — Second,  It  is  not  (hewn  how  ^'* 
the  Lord  Barkley  cap  make  a  coroner,  by  patent  or  prefcription. —  4-Co.4f- 
Third,  It  is,  quod  per  cujjtt  cum  gladio^  and  faith  not  felonici. — And  ^.'^awk*' 
for  thcfe  caufes  the  indiftment  was  difcharged.  3'59**  '^*^ 

Tho.  Greenleaf  againft  Jo.  Barker.  Ca^cS. 

TERROR   of  a  judgment  given   in  ^n  affumpjtt  :it  Canterbury. —  .^.  is  indebted  to 
^^  Firft  error.  That  whereas  the  faid  Jo.  Barker  brought  an  af^  ®« i"^  5l«  on  a 
fumpfit^  and  declared,  that  whereas  the  faid  Jo.  Barker  was  indebt-  ^'^^^^  P^^^^*"^? 
cd  to  the  faid  Thomas  Greenleaf  by  obh'gation  in  5I.  to  be  paid  on  confid©^Ition"* 
tlie  ift  Nov.  following,  in  confideration  that  he  the  ^dNov.  at  the  th.t^. would 
inftance  and  requeft  of  the  plaintiff,  would  pay  him  the  faid  5 1.  pay  the  bond  on 
without  fuit  or  trouble ;  he  aflumed  to  deliver  him  a  bond,  in  3^  Nov.;»6«,yi, 
which  7.  S.  was  indebted  to  him  in  20s,  with  a  letter  of  attorney  ^^^,^^^1^^^'^^^ 
to  fue  for  the  debt.  Upon  this  declaration,  after  verdift,  judgment  los.witha  iet**^ 
Was  given  for  the  plaintiff;  and  upon  this  judgmcnterror  was  brought,  tcr  of  attorney 

FiasT  Error.  The  conlideration  was  not  good,  for  he  did  no  *°  ^"e  for  it. 
more  than  the  law  did  compel  him  to  do,  v/z,  to  pay  the  money  ^J^7^/^J! .. 

WO.  £LU.  FART  I.  0  that^«'7iTconU-* 

ratica  ? 
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againji 
Ba&kcii. 


Ante,  42. 
Dyrr,356.pl.39 
I .  Roll.  Abr. 
is«.  pi.  4. 
I.  Cro.  409. 
Piowd.  5.  i. 


(*)  Port.  586. 

5.  Co.  36. 

Crc.  Jac.  647. 

Cro.  Car.  223. 

»7S.' 

J .  Brownl.  274. 


Cass  9. 

A  declaration  in 
$afe   for  ovtr- 
■  kurtbening  the 
plaintiff's  horfe 
held  ill  after 
^t:rdid>,  hfcaafe 
It  di(i  not  ftate 
he-u)  the  horfe 
was  over-bur- 
thcn;id. 

%•  Saund.  319* 
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that  was  due  before, — Andfo  was  the  opinion  of  Gawd  y  and  Fen- 
NER,  Jujiicesj  for  he  paycth  no  more  than  was  due ;  but  if  it  bad  been 
paid  before,  the  day,  it  is  otherwifc :  for  every  confideration  mull  be  for 
the  benefit  of  the  defendant,  or  fome  other  at  his  requcft,  or  a 
thing  done  by  the  plaintifF,  for  which  he  labourcth,  or  hath  pre- 
judice ;  as  37.  Hen.  6.  to  cure  one ;  and  20.  Ellz*  in  die  common 
pleas,  Worthington  v.  Sydenham^  in  an  ajfumpfiu  that  whereas  he 
•  was  bail  in  the  queen's  bench  for  J.  S,  lervant  of  the  defendant, 
he  fuch  a  day  afTuraed  to  fave  him  harmlefs ;  but  it  not  being 
alledged,  that  it  was  at  the  time  of  the  bail  or  before,  nor 
at  his  requeft,  but  after  it  without  confideration,  it  was  void, 
9.  Edw.  4.  concord  to  deliver  one  his  own  writings,  is  void. 

Second  Error.  The  ajfumpjit  is  void  ;  for  it  appeareth  not 
the  plaintiff  could  have  any  benefit  of  it ;  for  it  is  not  to  fuc  and 
recover  the  2cs.  to  his  own  ufc,  and  fo  is  rather  a  charge. — And 
of  that  opinion  was  (Jawdv. — Fenner  contra. 

Third  Error.  For  that  upon  the  venire  facias  only  twenty^ 
three  were  returned,  whereas  there  arc  to  be  twenty-four. — 
Gawdy.  It  is  helped  by  the  ftatute  oi  jeofails ^zit^r  verdift. — 
Fenner  doubted  (^).  But  both  conceiving  there  was  no  con- 
fideration, and  fo  a  plain  error  (Wray  abjente)  they  were 
both  of  opinion  to  reverfe  the  judgment. — ^Tanfield,  who  was 
not  of  counfel  in  the  cafe,  .faid  it  was  adjudged  Pafch.  23.  EH%* 
inter  Coke  et  Heuuit^  that  in  confideration  he  would,  at  the  requeft 
and  inilai^ce  of  the  plaintiff,  pay  him  twenty  pounds  upon  a  bond 
at  the  day  when  it  was  due,  he  afluracd  to  deliver  to  him  the  bond : 
this  was  adjudged  a  good  confideration. — Gawdy.  That  mkybe, 
for  it  is  to  deliver  to  him  the  fame  bond  which  ,was  to  be  deliver^ 
cd  upon  the  payment  of  the  money  ;  but  here  it  is  collateral:  and 
they  would  advife. 

Rigg  agairjji  Clarke. 

"PRROR  of  a  judgment  in  an  aftion  upon  the  cafe,  where  Clarke 
^^  did  declare,  that  whereas  he  was  pofleffed  of  Tt  gelding,  in 
confideration  that  he  would  lend  his  gelding  to  B.  to  carry  three 
bufhels  of  coals  from  fVare  to  the  houfe  of  B,  hepromifed  he 
would  not  aliter  rum  orurare ;  and  allcdgcs,  that  the  niid  B.  aliter 
per  viafn  pradi^f  onerabat  fpadcnem  pradiif  e\  magis  penderojiiis  onus 
ftlper  fpadonem  prccdi^^  impofuit.  xJpoti-non  a/Jump/it,  and  found 
for  tHc  plaintiff,  judgment  was  given,  and  error  brought. — Firft 
error.  He  faith,  per  vlam  pradi^l\  whereas  itlhould  be  in  via.  But 
this  was  clearly  <iifallowed;  for  it  is  all  one,  and  of  one  fcnfe. — 
Second  error.  That  it  is  alledged,  aliter  onerabat^  and  Iheweth  not 
how.  Gawdy  and  Fenner  held  clearly  it  was  error  :  for  to 
enable  hinj  to  the  fuit,  he  ought  to  fliew  how  he  ovcr-burthened 
him. — And  being  moved  again,  it  was  adjudged,  tliat  for  Uiis 
caufe  the  judgment  Ihall  be  reverfed;  although  Godfrey  moved 
ftrongly  that  it  was  well  enough;  for  it  lay  not  in  the* conufance 
of  the  plaintiff  how  he  did  over-load  him;  nor  is  it  material, 
how  he  did  over-load  him.  For  if  he  alledged  in  one  manner, 
and  it  be  found  in  another  manner,  it  is  found  for  the  plaintiff; 
and  this  is  after  verdift.  And  although  the  declaration  is  faulty  in 
form,  this  is  aided  by  18.  Eliz.  c.  16.  But  notwithftanding-.thcfc 
reafons,  the  judgment  was  reverfed ;  for  it  is  a  thing  material 
which  the  plaintiff  is  to  fliew. 
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Kinnerlly  aj^ai/{/i  Smart.  •  Cah  m. 

Trinity  Term,  ^z.EIiz.     Roll  %g%. 

T\EBT  upon  an  obligation.     The  defendant  pleads,  that  at  W.  On  a  plea  of 
•**^  in  t\\t  Qownxy  oi  fVanvicky  there  was  a  communication  and  "Z""*^  ^o  an  *c- 
agreemcnt  between  them  for  lending  of  money,   and  ^hat,  the  ^^''^^^^'*^^^^^ 
plaintiff  fhould  have  fo  many  Oxen  which  were  of  fuch  value  ^,|j  *|^  ^j,^^ 
above  ten  pounds  per  annum  ;  and   for   the  performance  of  this  the  ufury  is  al. 
ufurious  contraft,  the  bond  was  made,  and  pleads  the  ftatute  of  hedged,  and  not 
13.  Eliz.  to  avoid  the  bond.     The  plaintiff  faith,  that  it  was  well  ^'jf^J,^^'"'^ 
and   duly  made  upon  good  confidcration,  absqiie  hoc  that  ^^p^%^ 
was  made  for  fuch  ufurious  contraft;  and  upon  this  they  were 
at  ifTuc,  and  tried  in  the  county  of  fVarwtck  ;  and  found  for  the  *'  ^^  *^ 
plaintifF. 

Tanfield.  This  ilTue  is  mif-tried,,for  it  fhould  be  tried  in 
London;  for  the  ifTue  is,  that  the  bond  was  not  made  upon  an  ufu- 
rious contraft  ;  and  the  bond  was  fuppofed  to  be  made  at  LonJoni 
and  the  bond  beinj  made  there,  the  trial  is  to  be  there. 
'  Coke  and  Kennersley  contra.  For  the  bond  is  confcfled;  but 
the" point  is.  If  it  were  made  by  ufury,  which  is  alledged  to  be  at 
fV.  m  the  county  of  fVarwick ;  and  upon  this  is  the  iflTue  taken. 
8.  Edxv,  3.  pL  8.  An  iflue  being,  if  a  deed  were  made  by  durejs^ 
the  iflue  ihall  be  tried  by  a  venWe  of  the  place  where  the  durefs  is  , 

fuppofed,  and  not  where  the  deed  is  fuppofed  to  be  made.  2%.Edw. 
2'pl'  15.  25.  Hen.  6..  pi.  24.  Hill.  28.  Eliz.  Rot.  311.  vel  21 1,  in 
Sihtborpe  et  Tumor y  this  exception  was  taken  and  ruled,  that  the 
trial  fhall  be  in  the  county  of  EjJ'ex^  where  the  ufury  was  fuppofed 
to  be,  and  not  at  London,  where  the  deed  is  fuppofed  to  be  made. 
And  Pafch.  32.  Eliz.  Rot.  ^03.  the  like  rule  in  Pay  and  IVilkinfon. 
— And  this  being  moved  divers  days  tliis  term,  upon  the  lafl  day 
of  the  term  the  plaintiff  had  judgment. 

Parcel's  Cafe.  Cah  n. 

IJE  was  indifted,  that  at  fuch  a  day,  and  divers  days  before  and  An  Indiament 
^  after,   he  was  a  common  barretor,  et  ptrturbator  pads  \  but  for  barretry  oec4 
fhewed  no  place  where,   nor  caufe  for  which  he  is  a  common  "^  ^^  '*• 
barretor  ;  and  thefe  exceptions  were  taken  by  Lewkener. — But  caJcVthe 
The  Court  held  it  good,  without  any  fpccial  caufe  fhewn  ;  and  offence, 
the  place  is  not  material,  for  it  is  in  every  place ;  and  tlic  trial  fhall  ».  Keb.410. 
be  de  corpore  comitatus.  Latch.  i94.cwf. 

Palm.  45a.     I .  Tenn  Rtp.  74S, 

Wilfon  agairtft  JefTery.  Ca.i  u. 

FafierTerm,  30.  EHk.  Roll  21  g. 
p^RROR  of  a  judgment  given  in  a  writ  of  covenant. — And  the  A  declaration :« 
■^  principal  error  affigned  was,  that  the  plaintiff  declared  upon  ^^^^JJJJf  "*^ 
an  indenture  in  this  manner,  juid  cum  perfcriptum  indentatum  fac-  tSspJaint^dW 
turn  inter  eos  tejiatum  fuity  ^c.     and  doth  not  alledgc  infaHOy  that  by  the  inden- 
be  by  fuch  an  indenture  did  covenant, — Fenner.    So  is  tlic  ture  covenant 
eommon  courfe  in  declarations  ;  but  in  a  plea  in  bar  it  is  no  good  **• 
form.    And  all  the  prothonotaries  of  the  common  pleas  certified,  »•  RoU.  Rep. 
that  fo  are  all  their  precedents  ;  and  Loe,  and  other  clerks  of  the  **^y 
queen's  bench  faid,  fo  is  their  courfe. -And  the  judgment  was  J;  jaJod  ^1*74, 

affirmed,  s  Cro.Car.  188. 

Cro,  J«c.  383,  5J7-     »•  ^*<^-  Abr.  545.  in  noth.    Cowp.  665.     Dongl.  667.  767. 
O  a  Katherine 
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CAfi  x^.  Katherine  Hume  agaiftjl  Luke  Ogle. 

Ifanindrament  A  PPE  AL  of  the  death  of  her  hufband.  And  declares,  tliatthe 
aIJedgcsth«5n}ur-  4^  defendant,  fuch  a  day,  at  ff'\fi- Liiowne  in  the  faid  county, 
^'r^^^^.r^^'^  gave  him  a  mortal  wound,  of  which,  at  IVitwo-jd  m  the  faid 
Ivpund  was  county,  hc  languilhcd,  and  the  fame  dav  there  died  ;  and  fo  the  faid 
given,  and  that  defendant,  tlie  fame  day  and  year,  at  tVfjl-LUburnc  aforefiid,  her 
the  d:ath  h  p-  faid  hulband  modo  ctf^rmd  tradUi^  murdravit.  And  although  not 
pcncdat  a  dif->  guilty  pleaded,  and  iflue  joined  upoii  it,  yet  hc  waived  it,  and  dc- 
f^l'i'j^^^'^'^murrcd  upon  the  declaration  (as  it  was  clearly  held  by  theCourt 
the  dvkadant  he  might).  For  ;t  the  declaration  be  not  good,  it  is  m  vain  to  pro- 
mi/ demur  after  ceed  to  a  trial  i  yet  it  was  clearly  held,  that  it  is  not  peremptory  to 
iifae  joiaed.  the  defendant;  for  if  it  be  adjudged  againft  him,  it  is  but  a  ref- 
Fit?.  Cor.  i».  pc fides  oujhr.  And  tJie  caufe  of  the  demurrer  was,  that  the  death 
Dyer,  38.  ^s  fuppofed  to  he  at  /Fctwoody  and  yet  the  murder  is  fuppofed  to  be 

'•  ?*'^-  59.  ^t  Myi'Lilbumc^  which  is  contrary,  and  cannot  be ;  for  although 
i.  Sid,  20S  '  ^^^  Aroke  is  fuppofed  to  be  at  fVeJl-Lilbumc^  yet  it  is  not  felony 
t.Hawk-.  1S2.  till  his  death,  which  was  at  JVctyjood^  and  there  the  murder  is  lup- 
265. 16S.  471.  pofed   to    be  done;  and  the  C2ik  o(  Hey  deny  4.  C«.  41.  was  cited. 

10.  MixJ.  86.     ^nd  as  the  indi£^mcnt  there  was  itifufficicnt  for  the  time,  fo  here  for 

11.  Mod..  216.  t[,(.  place,  which  is  mofe  material;  for  from  this  the  i^^i/Vf  Ihall 
Hf'lr,  3SC.  come;  but  if  it  had  been,  etjic  murdravit  modo  et  forma  pradi^^i 
».Ld.R4y.iz88.  it  had  been  good. — And  Ivi  faid,  divers  of  the  ancient  precedents 

are,  that  the  murJcr  is  fuppofed  to  be  where  xh^  Jlroke  was. — But 
THE  Justices  htJd  clearly,  that  the  indictment  was  ill  j  for  ot' 
neceihty  it  rauft  be  at  the  place  of  his.  dcatn.  And  although  the 
precedents  arc  fo,  yet  they  did  y?Ss  fubJUentUy  and  were  not  well 
cxanjined,  arid  not  to  be  regarded,  as  Heydcns  Cafe :  and  it  was 
rcfolved,  that  there  was  no  difference  between  tlie  cafes  j  and  ad- 
judged, that  the  appeal  did  abate. 

Cass  14.         ^^^  Gilbert  Gcrrard,  Maftcr  of  the  Rolls,  agahft  Mar)' 

Dickcnfon. 

FafiftTtrm,  31*  Eliz.     Roii  4.^^,  • 

What  words         ACTION    UPON    TUV.  QAS.V.y  for  fufidcrwg  his  title.     And 

?MiU  amount  to   "^  deplared,  that  whereas  he  was  feiicd  of  the  manor  of  Htlyy  in 

flanderoi  a       the  county  of,  6cc.   and   Sir   F(i'[}b  Egerton  was   in   fpecch   widi 

man's  title.        j^j^  ^^j   ^^  j^j^vc  a  Icafe  of  it  for  years,  and  offered  fo  much  for 

S.C.  4,Ca.i8.^.  the  rent,  and  fo  much  for  a  fine;  the  defendant, />r^w//7^r//m  »iJ« 

i^naray  but   intending  to  flander  his  title,  faid  in  the  prefence  of 

C*o.  Ca'r.  140.    divers,  **   I  have  a  Icafe  of  the  manor  of  Heiy  for  ninety-nine 

C  r!  jac'397.'    **  years  ;'*  and  publifhcd  a  deed  of  Icaie  to  divers,  affirming  it  to 

J.  Roll.  Kep.     be  gpod,  and  oftercd  to  {A\  it,  ;liu1  all  her  intercll  in  it;  ubl  revira 

»4  the  defendant  did  ktiow  it  to  be  a  iorged  deed  :  and  bv  rcafon  of 

K  ^"'^'j'^'      tbefe  words  Sir  Ralph  Kgcrton  wnyjd  not  take  a  leafe  ;  nor  any  otbcr ; 

.^  *:  5?9r        jjy  whicii  be  loft  Ih.c  connnoditv^  of  his  land,  to  his  damages  of 

one  thoufand  pound. — 'i'he  defendant  pleaded,  that  one  //''.  IXuk- 

fnfofiy  her  hiin>and,  died  at  l/xbridgc,  bV.  aftcf  whofe  deceafe  ttiiis 

indt'KtKra  qualis  hi  narraiione  prad'uf  fpcc'i^catur^  et  qitoddam  fcr'tftum 

extir.pUficatkins   hujufmod'i    talis   indcnturcr    fuh   magno  figilh  AngUa 

figi!ht'\  came  to  the  poffeffion  of  tlie  defendant  amongfl  other 

*Vyrritings;  the  which  the  defendant  then  and  there  did  believe  to 

be  agood  leafe,  and  duly  made,  fealed  and   delivered;  for  which 

ihe  doth  juftify  the  words,  absque  hoc  that  flie  did  know  it  to 
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be  a  deed  of  a  forged  Icafe. — Upon  this  it  was  demurred  in  law,     Ge»»aro    . 
and  areucd   hy  Co K^  z.nd  Warhektoi^  for  the  p/aintiff  ;  and  by       "^^''5^ 
Altham  and  Snagg,  /r/yr^w/i, /ar  the  defendant, — As  to  tlie  bar, 
it  was  held  clearly  by  the  Justices,  and  in  manner  confeflcd  by 
the  defendant's  counfel,  that  it  was  ill  ,'for  fhc  faith,  talis  indentura 
qualis,  ^c,  io  doth  not  anfwcr  to  the  deed  in  the  declaration,  for 
talis  is  not  eadcm  {b).     But  as  to  the  fubllance  of  the  declaration,  ((>)  Doc  Pltc. 
it  was  moved,  that  the  aftion  did  not  lie  ;  for  the  defendant  faith  $'• 
fhe  had  a  leafe,  which  is   not  to  be  referred  to  tlic  deed  of  leafe,  ^*^^  ,g^  5^ 
but  to  the  intereft  of  the  leafe ;  and  when  Ihe  claimeth  an  intereft,  4-     •     *   • 
fhe  is  notpunilhable  (r) ,  and  the  cafes  of  ^onfpiiacy,  i2,Edw,  3.  :^>  i.RoU.Rcp. 
pi.  I.  l*f  40.  Edw.  3  pL  19.  and  the  cafes  of  publilhing  of  forged  409. 
deeds,  9.  Hert,  6.  pL  26.     20.  Hcfi.  6.  pi.  11.     10.  Hen.  7.  pL  29.  i.Sid.  J9. 
15.  Edw.  4.  pL  25.  were  cited,  that  the  party  is  not  punifhablc  ^''°-  J*^*  *^4* 
claiming  an  intereft,  or  not  knowing  it  to  be  forged. — And  divers  ^^^^  ^gg^ 
exceptions  were  taken  to  the  declaration. — Firft,  It  is  not  averred  Hcb.'aos/ 
that  the  defendant  had  not  title. — Second,  It  is  laid,  fhe  offered  to  Hctl.  i6r. 
fell,  but  faith  not  to  whom;  fo  incertain. — ^Third,  That  fhe  pub- 
lifhed  diver/is  perfonisy  but   fhewed  not  to  whom. — Fourth,  It  is 
faid,  that  fhe  kriowi>ig  it  to  be  forged  publifhcd  it ;  and  no  place 
fhewn  of  her  knowins:,  which  is  material  and  traverfable ;  and  fo 
a  place  ought  of  neceliity  to  be  infcrtcd. — Std  non  allocatur.     As  to 
the  matter,  it  was  faid  it  was  fvrfficient  to  entitle  the  plaintiff  to  an 
aftion  ;  for  if  one  entitle  a  flranger  to  my  land,  and  not  himfelF, 
an  aEtion  licth.     Tr'm.  24.  F.l'iz.  Johnfon  v.  Smith,  the  cafe   was, 
JohnfoH  enters  into  a  communication  with  Sir  //.  Bcdinz field  to  fell 
iiim  certain   land,  and   the   defendant   knowing  it,  laid   in   the 
country*  that  a  flranger  had  a  rent-charge  out  of  it ;  by  reafon 
whereof  Sir  H,  Bedingficld  refufed  to  proceed  in  the  bargain  ;  and 
ATildmay  v.  St anfiel d  \s7i%  cited  (d).    So  here,  when  flie  deriveth  no  (</>  Ante, -54, 
title  to  herfelf,  but  in  cfFcft  faith  her  hufband  had  a  Icafe,  which  i.  Cq,  177-  . 
now  is   a  flranger,  an  aftion  lieth   not. — Wray,  6Vj/V/ y/////Vtf.  Moor,  144. 
The  words  "  1  have  a  leafe,    &c."  fhall  not  be  conflnaed  thiit 
(he  had  a  term  or  intciejl  in  the  leafe  itfelf,  but  only  an  indenture 
of  Icafc  ;  and  is  as  much  as  if  flie  had  faid,  that  flie  had  an  in/iofn- 
turc   of  leafe  made  to  her  hufband  in  her  keeping,  fo  makes  np 
title  to  herfelf',  and  being  fo,  all  will  agree  fhc  is  punifhable.  But  Poft.4i7« 
if  fhe  had  faid,  that  fhe  had  an  intereft  or  term  for  ninety-nine 
years,  and  entitled  herfelf  to  it,  it  were  otherwife.     But  in  all 
cafes,  when  one  doth  entitle  a  flranger,  it  is  not  aftionable,  except 
It  be  fhewn  that  fome  damage  cometh  to  the  proprietor  by  it,  wi2. 
that  he  cannot  let  it  or  fell  it,  &c.  {e)  And  that  an  aftion  lieth  riot  («)Cro/:«r.i40b 
where  one  doth  entitle  himfelf,  the  cafe  of  17.  Edw.  4.  /»/.  3.  dotli  Ydv.  88.  . 
Prove  it.     For  if  one  faith  J.  S.  is  his  villein,  an  aftion  licth  notj  ^<>*4'»*«  ■• 
but  if  he  faitli,  "  J.  S.  is  villein  to  a  flranger,"  it  is  otherwife. — 
Gawdv^  Jtdfiice.    The  faying  *•  I  have  a  leafe**  amounts  to  a£ 
much  as  I  have  an  intereft  for  years,  for  fo  it  is  intended  in  common 
parlance ;  and  fhe  doth  not  onlv  fay  fhe  hath  a  leafe,  but  this  is 
enforced  by  offering  to  fell  it :  but  it  being  ^Hedged  that  fhe  pub- 
Jifhed  It  knowing  it  to  be  forged^   and  fo  doth  endamage  the  * 
plaintifT,  and  of  purpofe  to  flop  him  to  let,  &c.  it  feemeth  the 
aftion  is  maintainable.     At  common  law,  if  one  fue  a/org-r^  ob- 
ligation knowing  it  to  be  fo,  an  aftion  of  the  cafe  lay  f/)     And  (/)  Hab.  26^, 
although  (he  claimeth  a  leafe  to  herfelf,  yet  fliepublifKing  it  know-  FUzg.  q8.  174, 
ingit  to  be  forged,  an  aftion  lieth  :  and  although  it  isiai^,  that  it  is  Pf^-  83^ 
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CbRKAiLB     not  publiflied  as  a  true  deed,  hut  qua/t  verum,  this  is  a  plain  affir^ 
'      againft       mativc  that  it  was  true.— Afterwards  the  plaintiff  had  judgment. 

Dickenson.  * 

Case  15.  John  Hoopcr's  Cafe. 

The  addition  TOHN  HOOPER,  alias  BARTHOLOMEW,  carpenter'^  and  Others, 
mufl  be  placed   J   were  indifted  upon  the  8.  Hen.  6.  c.  9. — And  becaufe  the  addi- 

^7^^!^^'Z  ^^^  ^^"^^  ^^^^^  ^'^^  ^^'^•^»  ^^  ^^^  ^^^^  ^°^^  *^  ^°  ^'"^»  ^^^  ^? '"" 

additiL  "«!/#•' ^*^"^^^^  difchargcd. — In  the  fame  indiftment,  one  was  indiftcd 
inanindiamcne  by  the  name  of  J,  the  wife  oi  J.  S.  of  Z).  and  it  was  moved.  If  tliis 
againft  a /<fw#.  were  good  without  any,  other  addition  to  the  wife,  of  her  rayftery, 
#6v«fii8  fuffi-  Qj.  place  of  her  habitation? — Gawdy  held  it  was  not. — Clench 
pX  149.  58,.  ^^  FANNER  contra. 

a.  Inft.  669.  Theol.  b.  6.  c.  14.  f.  19.  Moor,  3  54.  a.  Leon.  18  j.  J.  Edw.  4.  PU41.  <«••  a.  Hale,  ly;.* 
Cow  Lit.  3.  a.     2.  Inil.  669.     1.  Com.  Dig.  33.  F,  14. 

Caib  x6.  Edward  Walwin's  Cafe. 

Outlawry  re-     TERROR  brought  by  him  to  reverfe  an  outlawry  ui>On  an  indift- 

^rfcd.  12j  jxient  of  nmrder. — The  error  was,  tliat  in  the  indiSment  h« 

«»>    5*  ^25  named  Edward  M^alivyn  d£  Mackre^  and  the  capias  was  dt 

Afackreo ;  and  by  the  name  of  fValwecnt,  whereas  his  name  was 

fValwin:  and  for  thefc  caufes  the  outlawry  was  reverfed. 

Cai*  17.  "  Bcrkcnhead  ia;^^/^  Nuthall. 

Variance  in  the  TERROR  upoii  a  judgment  in  debt. — Error  was,  that  in  the 
fum  demanded    MI0  ^^j^  \^^  demanded  one  hundred  and  fixty-fix  pounds  thirteen 

wriT^Vthede- ''^^^''"S^  *"^  ^^^^  ^^^  ^^  ^^  declaration  he  demanded  one 
ciarationwi^*!  hundred  and  feventy-one  pounds  ten  (hillings :  and  for  this  vari- 
is  fatal.  ance  the  judgment  was  reverfed. 

Poits85.     a.  Wilf.  394.    2.  Salk.701.'    6.  Mod.  303.    Cowp.  178. 

Caik  iS.  The  Archbilhop  of  York  againft  Sir  Henry  Barkly. 

Variance.  T7RROR  upon  a' judgment  in  a  quare  imfedit. — ^Variance  was 

^^  "*^  afligned  between  the  record  and  the  writ ;  for  one  was  pf  the 

P'  **'•       church  of  Bonnington  with  a  double  wi,  and  the  other  was  Bcning- 
/Off  with  a  fingle«;  and  Tanfield  compared  it  to  the  cafe  of 
attaint  which  was  overthrown,  becaufe  one  record  was  Torky  and 
the   other  ferk  :  but  inter  Colcefter  et  Colckcjler,    in  Rird  and  Skd- 
berie^s  Cafe^  (Vide  anUa^  172-)  it  was  held  to  be  no  difference,  be- 
.  caufe  bnon  eft  lltera^  fed  afpirat'to. — Another  variance,  becaufe  tlic 
judgment  was  fuppoled  to  be  given  before  Lord  Andersok,  and 
his  companions  j  whereas  it  was  before  Lord  Dyer,   &c. — Aiwl 
this  was  held  a  great  variance,  and  it  was  commanded  to  be  ex- 
an^ned,  &cc.' 
c^„,-  Levefetttf^tf/»^Townfend- 

tither  ««/*,  or  A  CTION.  jopon  the  cafe.    And  declarcth,   that  whei-cas  he  was 

affife^  may  be  ^^  feifcd  of  uxtccn  acrcs  of  land  in  D.  and  by  reafon  of  it  had 

brougbt  for  dif-  after  harveft  fevered  common  in  another  parcel  of  land  of  twenty 

turbanceof  acres  adjoining  there  every  year,  the  defendant  had  plowed  this 

Xwing^it!*  land,  by  which  he  was  difturbed  of  his  common.— After  verdift, 

Antcl  191.*  it  was  alledged  in  arreft  of  judgment,  that  he  having  a  freehold  in 

Poft.  466.  the  land,  to  which  he  claimed  commoii,  he  was  to  have  an  affifc, 

9.  Co.  iii.b.  ^y^d  not  an  aeiion  upon  the  cafe.  2.  Hen.  4.  pi.  11.     8.  Ein:.  Dyer^ 

r  'iT/c.  asd.— But  THE  Court,  and  Coice,  who  was  of  counfel  of  the 

|.  Bl.  Com.  %^     4*  Burr.  %^n 
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fame  part,  held  he  might  have  one  aftion  or  the  other.     But  Coke     i.svriiF.TT 
faid  it  was  not  expretled  when  the  diftuibance  was  made,  and  fo        ^f^-'V 
might  be  before  harvelt,  and  then  no  caule  of  aftion.— Gawdy      ^^^^^*^^* 
iand  Ffnver  held  it  well  enough ;  for  the  difturbance  was  by 
plowing  up  the  land,  which,  was  a  nufance,  and  w^ould  remain  fo 
always  i  but  they  would  advife. 


Warter  a^ainft  P^rry  and  Spring. 


Ca81  tO» 


OCIRE  FACIAS  againft  them,  as  mainpernors  of  Broke,    They  xo  ^fiirtfatimi 
^  pleaded  that  B,  was  dead  the  day  of  the  judgment  given. — The  the  baU  may 
Court  at  firlt  held  it  no  plea  ;  for  it  goeth  in  avoiding  the  judg-  pl«w*  that  the 
irent,  and  proveth  it  to  be  erroneous,  which  cannot  be  kvoided  P'^J^^'pa^  *cd 
but  bjr  error.     Biit  they  might  pkad  the  death  of  Broke  before  the  Zlt^d!^^^ 
/cire/aciiSj  and  after  judgment;  for  th^n  they  could   not  bring  in  Anif,  185.* 
tiie  ooUy. — But  afterward  the  plea  was  received,  becaufe  they  can-  ^  j^^^^  ^^^^.^ 
not  have  a  writ  of  error  to  reverfe  the  judgment  (a).  ^5.  ^^j. 

I.  Leon.  loi.     2.  M<>d.  308.    2.  b-c.  Abr.  189.     Dougl.  58.     a.  Tcrfci  Rep,  576. 
(a)  See  17.  Car.  a.  c.  8.  and  8.  8t  9*  W.  3.  c.  11.  f.  6. 

Veal  amhli  Roberts*  «    - 

>•..<»•  «r.  «     ft  ^     ^  V»AtI   IT. 

Trinity  Term,  32.  £//«.    Ktf//  676. 

PJECTIONE  FIRMiE.     The  cafe  was,  Stevens  was  feifed  of  a  leafeb  revcr- 

*  -*-*  two  cuftomary  mefluages  and  lands  to  the  fame  belonging,  fion  oiftveral 

and  Heydon  was  feifed  of  two  other  cuftomary  mefluages  and  lands  p**^^*^  °^  ^^^^^ 

to  the  "fame  belonging  ;  and  /r.  and  Pf.  were  poflfclled  of  certain  "^^^l^!^! 
11  ••        00'  ii«%»  ri'i  111*     nience  on  the 

lands  contammg  ten  acres,  called  Normors  (which  were  the  land  m  happening  of 

queftion) ;   all  which  were  parcel  of  the  pofleflions  of  the  abbey /?v«-tfy  comin- 

of  Glouccjler.     The  abbot  and  convent  let  to  John  Feal  "  the  faid  jenciei,  rhall 

"  four  mefluages  and  lands,  necnon  the  faid  lands  called  Normors,  ^^,^fn«Tc^ 

"  habendum  et  tenendum  thefaid  mefluages  and  lands,    &c.     necnon  fpc^ivejy  »$  * 

"  the  faid  ten  acres  of  land,  a  tempore  mortis  furfum   redditlonis,  thofe  contingtn. 

**  forisfatlune  aut  ditcrminationisjlatus  et  termini  pradi^f  of  Stevens,  «*«  happen. 

**  Heydon,  ff\  and  fV.  for  years,  rendering  rent.V     The  eftate  for  1.  Saund.  i8». 

years  in  Normors  expired  ;  the  other  eftates  of  Stevens  and  Heydon  a.  Leon.  105. 

were  in  being.     The  queftion  was.  If  the  leafe  fliould  commence  3«  Bac.  Abr. 

for  Normors.^ — Johnson  and  Snagg  argued   it  fhould  not,  till  ^2*" 

all  the  eftates  were  determined ;  for  other  wife  there  fliould  be  a 

great  inconvenience  for  the  apportioning  of  the  rent  ;  and  if  a 

leafe  be  made  to  commence  after  the  death  of  J.  S.  and  J.  D,  it 

Ihall  not  commence  till  both  be  dead. — ^Coventry  and  Coke  ? 

tontra ;  and  relied  upon  Jujiice  fVyndham's  Cafe,  5.  Co.  7.  8.  b.  and 

Pollard^s  Cafe  there  cited.-^AWDY  and  Fenner,  Jtj/Iices,  lifld 

clearly  it  fhould  commence  prefently  for  Normors  \  and  Gawdy 

relied  upon  Mams  v.^lVrote/lies  [a),  that  a  terra  in  rcvcrfion  Ihall  («}  Plow4.n9> 

commence  not  when  the  term  is  run  out  in  time  only,  Init  alfo 

when  it  is  expired  per  furrender,  or  other  mearis. — And  Fenner 

faid,  the  cafe  is  ftronger  than  fVyndham^s  Cafe,  for  here  are  feveral 

hahendums,   by  reafon  of  the  word   necnQn. — Afterward,     Wray 

being  prefent,  it  was  adjudged  accordingly. 

Featherfton  againfl  Hutchinfon.  Cah  at, 

ASSUMPSIT.     And  declares,  That  whereas  the  plaintiff  had  Apromifebya 
taken  the  bodv  of  one  H.  in  execution  at  the  fuit  of  J.  S.  by  t^»r<l  p^on  to 
virtue  ofa warrant 'direaed  to  him  as  fpecial  bailiff;  the  defendant,  ^^^ ^^^10/1!!! 
prUbner  in  Gonfideration  of  his  being  Tet  at  large,  U  void  by  13.  Ken.  6.  0. 10.    Ante,  19  ,     ,,  Lu^,  ^^^ 
Ydf.  197.     a.  Bulft.  113.     Codb.  »53.    Hetl.  J75,     10.  Co.  ioi.     3.  Leon.  zo8.     i.salk.  i3. 

O  4  '^ 


.^ 
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Feathkhstow  in  coiifideration  he  would  permit  him  to  go  atlargc,  and  of  two 
^i^ttM^        Ihillings  to  the  defendant  paid,  &c    promifed  to  pay  the  plaintiff 
OTCHXNSON.  ^ji  jjj^  money  in  which  H.  was  condemned.     Upon  non  ajfumpfit^ 
Cowp.  128.       it  was  found  for  the  plaintiff.— It  was  moved  in  arrcft  of  judg- 
?  xfr^Re     I    "^^"^»  ^^^^^  ^^^^  confidei-ation  is  not  good,  being  contrary  to  tho 
2!Tcr!Rcp.56g'.  ^^tute  of  23.  Hen  6.  c.  10.  and  that  a  promife  and  obligation  was 
•    *  all  one.     And   though  it  be  joined  witli  another  confideration  of 

two  Ihillings,  yet  being  void  and  againft  the  ftatute  for  part,  it  is 
void  in  all.     Vide  Dive  et  Mannlnghams,  Caje^  in  Comment,/.  60. 

Casi  13.        Wolley,  Dean  of  E.  and  the  Chapter  againjl  Robinfon. 
Tkebapterc^'  'T^RESPASS.     For  entering  into  the  clofe  of  the  dean. — After 
'^^f  ^f°*"  I?  *'^^'  verdift   found  for  the  plaintiffs,  it  was  moved  in  ar reft  of 

ftVlon$of*<ir '  jtidgment,  that  this  a£lion  bemg  brought  for  the  poffeflions  of  the 
dgam.  dean  only,  the  chapter  was  not  to  join  :  and  for  this  caufc  judg- 

ikient  was  ftayed. 

Ca8»  24.  Warner  agai/ift  Young. 

Tn  trcfpafs,  a  ^RESPASS.  For  entry  into  a  wood  called  Dcmfil-wood  in  L. 
cuflr«rforThc  "^  Suffolk.— The  detindant  pleaded,  that  the  Duke  of  Norfolk 

repair  of  a  mef-  ^^^  feifcd  of  this  wood,   and  ot  a  melTuage  and  of  land  to  the 
fuage,  ^  virtue  fame  belonging,  and  let  to  him  the  faid  mefliiagc  and  lands   for 
ofaleafe,  moH    years  by  indenture ;  and  by  it  did  covenant,  that  for  the  repara- 
(hew  where  the  ^Jqjj  ^f  ^^  houfe  and  the  fencing,  he  might  take  trees  in  tlic 
atcci"*^"  *'*'  wood  ;  and  becaufe  part  of  the  houfe  was  decayed,  he  took  the 
trees  for  reparation,  &c. — Upon  this  tlie  plaintiff  demurred,  be- 
caufe he  doth  not  (hew  the  village  or  place  where  the  mefTuage,   . 
&c.  was.     That  if  an  iffue  was,  that  the  mefluage  was  not  in  de- 
cay, no  place  is  known  from  whence  tlie  venue  (hould  be. — And 
for  this  caufc  it  was  adjudged  no  good  pica,  and  the  plaintiff  had 
judgment. 
•^As»  »5.  Bouchers  Cafe. 

Indiament  for  QUFFOLK.  He  was  indifled,  for  tliat  he  being  conftable  of 
bad  for^o*f  "*  ^^«  hundred  of  H.  arretted  one  for  burglary,  and  after  at  2X  in 

mewing  the  ^he  fame  county  he  let  him  efcapc. — And  becaufe  no  place  was 
place  where  the  allcdged  where  die  an^eft  was  made  ;  and  if  he  (hould  plead  not 
arrcft  v^as  guilty,  tlic  x'cnue  fhould  be  as  well  from  the  place  where  tlie  arrctt 
fhadc.  ^^^  made,  as  from  the  place  of  tlie  cfcapc(fl) ;  'it  was  held,  thcin- 

[a)  Ante,,iao.  diftment  was  void,  and  the  party  was  difcharged. 

Caii  16.  Anonymous. 

The  plaee  from  Tyf/ILTS.  Certain  pcrfons  were  indiAcd  for  entering  into  tlic 
^ft"air^m^^'  ^^^^^  called  GVcz/W^-yir^/?,  and  hunting  tlicrc   in  a  place 

whcnih^ffence  ^^^^^  Denjoinv-vjood.  The  indiament  being  traycrfed,  the  vemre 
U  committed  \n  facias  was  awarded//^  vicineto  de  Grovely\  and  tlie  jury  appearing  at 
a/«rr^,  the  bar  was  difchargcd.     For  it  was  held,  where  a  tiling  is  iuppo- 

I.  Sid.  326.  fed  to  be  done  in  a  place  which  is  a  village  in  tlie  forcft,  the  venire 
Co.  Lit.  i»5.  facias  (hall  be  awarded  de  vicineto  of  tlic  fame  village.  But  if  it 
2.RoU.Ab.6*i.  doth  not  appear  that  it  is  a  village,  then  it  (hall  be^ir  vicineto  of  the 
aJ1*^L*  *^^'  ^^''^^^'  ^'  ^7.  Kdw.  3.  6.  Hen.  ^.pl  3.  fe^5.  Hen.  7.  But  Gawdy 
^  *  and  FFKNtR  laid,  that  if  tlie  fherilF  returns,  there  is  no  fuch  vil- 

lage or  parilh,  the  venire  facias  ftiall  be  awarded  de  corpcre  comitatus. 

Smitb 
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Smith  againjl  Hitchcock.  Cas«  2> 

A  OTION  upon  the  cafe  upon  ^n  iKdehttatut  ejl^  \  a.  NovemL  la  airunffi^^m 
-""  32.  £//2-     Tlic  defendant  pleads,  that  he  was  indebted  to  the  confidciation 
plaintiff  in  200 1.  qo.  Eiiz.  for  which  he  gare  him  his  bond  the  «^>y ^/';«^erfad 
fame  year;  which  fum  the  pbiinttfF  had  recovered  againft  him  in  cutory j b«t  tmk 
debt,  and  had  execation,   AlBSqob    hoc    that  adtHnc^    antea  vel  whtreUit^xc- 
p$Jiedy  he  was  indebted  to  the  plaintiff  aliter  vel  aii^  modo.  •  Upon  cutcd, 
this  pica  it  was  detnnrred  in  law. — PtiDSEvand  Godfrey  argu-  -^^^^»  '^9* 
ed  for  the  plaintifi;  that  this  is  no  good  plea ;  for  it  is  but  a  tra-  ^^^'  *^ 
verfc  of  the  coniideration,  which  is  not  travcrfaWc,  but  is  to  be  s-  Wod.  514. 
proved  upon  the  general  ifluc ;  and  this  pl^  amounts  but  to  a  L"^"'^*^'*^ 
general  iffuc:   and  though  this  be  but  nutter  of  form,  yet  this  cowp!  jL. 
was  aliedged  fpocially upon  the  demurrer;  and  relied  upon  the  cafe 
of  8.  Hen.  6-  34.  H^H.  6.  the  cafe  of  trcfpafs  in  a  warren.  And'this 
plea  doth  anfwcr  to  the  ajfumpfit  but  by  way  of  argument,  8.  Hen.  5. 
//.  9,  II.  Edw,  4. — Partridge  cufttra.  For  this  is  the  fubftancc 
and  inatenai  part  of  the  adion ;  and  for  tliat  relied  upo.i  1 2.  Hen,  4. 
pL    7-  and   Kenmcrfiy   zk  Ct^opcr^  HilL  ^2-  £fe.   pL  5. — Gawdy, 
Jufiice.  In  every  a«ftion  where  wager  otlawlieth  not,  the  convey- 
ance to   the  adion,  being  a  tiling  material,  is  traverfable,  but 
here,  becaufe  the  confideration  is  executed,  it  is  not  traverfable,  as 
5.  Hen.  J.pL    .   21.  Hen.  7.  pL  13. — Wray,  C.  J.  and  Fenker, 
yaj/^/rheconlkleration  in  anadiou  uponthc  cafe  is  material,  but  not 
traverfable  ;  as  in  an  aAion  oftrwer^  the  convcrfion  is  material, 
bat  not  ttaveriablc  (« ).— And  it  was  adjudged  for  die  plainlifF.        ^^^  '^^  ^"^ 


Cullier  and  CuUicr. 


Casc  al. 


T  HEY  were  fucd  in  the  fpiritual  court  for  incontinency,  and  Tbeoacherr/^ 
^    the  Judges  there  would  examine  them  upon  their  oath(tfj,  if  cannot  be ad™- 
thcy  did  it.— But  becaufe  nemo  tenet wr  trodetc  fe'tpf urn  in  fuch  cafes  ^}^^  2L!L 
of  defamation,  but  only  in  caufes  tcftamentary  and  matrimonial,  t!n«ic    ^"^^ 
where  no  difcrcdit  can  l>e  to  the  party  by  his  oath.  Coke  prayed  poft.  261. 
a  pcoliibition  ;  and  it  was  granted.  fAnor^  90S. 

Cro.  Jac.  ^St.    3.  Comm.  447^ 
(a)  This  03(h  Is  a^Uihcd  in  €r%minal  matters  bf  13.  Car.  !•  c.  ii. 

Yeoman  againjl  Stenlack.  c^„ 

TERROR     The  entry  of  the  warrant  of  attorney  of  the  defen-  Entry  of  the  at- 
^^  daut  was,  ponit  hcc^  but  faith  nop/uo. — But  the  entry  being^^^^y'*  ^*^- 
that  the  plaintiif  poK'it  loco  fuo^  and  that  the  defendant  ponit  h<o  ^^^ 
JlmiUter^  it  is  good  enough :  and  the  judgment  was  affirmed.  Doagi  174. 

Anonymous.  Ca^.jo. 

TN  a  bill  of  pcrjilry,  the  parties  being  at  i flue.  Coke  took  ex-  in  perjury  00 
-■■  ception  at  the  declaration  ;  which  was,  that  the  defendant yi/jS  5- •^''*''*";»«ft 
depofuit^  Uc,  but  faith  not  corrupt}  et  voluntarie  \  but  in  the  con- |j^^*J?^^j^ '"^ 
clufion.of  the  declaration  it  was,  et  Jic falsb^  corrufti  et  voluntarte  ^^  dahraUon 
depofuit. — But  becaufe  it  was  not  aliedged  at  the  firft,  when  the  faft  that  the  defen- 
was  aliedged,  the  declaration  was  adjudged  infufficicnt,  and  that  ***"*  depofed 
the  plaintiff  nihil  capiat  per  hlllam.  tarrupt}  u  w- 

*  *  *  luntarte* 

Ante,  147.—^.  Hawk.  320.  3.  Bac.  Abr.  100.  Rex  v.  Cox,  it  was  determined  by  ten  Judges,  that  In 
perjury  on  5.  F.Iia,  the  word  «*  li/'tlfuUf  is  a  materia]  dcfcription,  but  in  perjury  at  common  law 
^*  wUkciiji  malUiouJJj  aiidcvruptlf  imply  «  %illJuUj^^^     Sec  Caf<rs  in  Crown  Law,  p.  6-. 
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Caii  ji.  Ifam  and  Paget  againji  Hitchcock. 

Trinity  Term,  32.  Eli%.     Roll  989. 

Dcfca  of  parties  T^EBT  upon  an  obligation.  The  defendant  pleads,  that  theob- 
canaotbtf  plead- -"--^  ligation  was  made  to  them  and  to  one  BMlamy^  and  that  they 
^  »n  bar.  ^j^^g^  j^^j  2^,^  aftion  of  debt  depending  againft  him ;  and  demanded 
^^  •  *51-  judgment  Ji  a^iio.  Upon  this  it  was  demurred.— And  bccaufe  the 
a.  Ld.  Raym.  obligation  made  to  two,  upon  which  they  counted,  cannot  be  iii- 
i^Mod  A  tended  an  obligation  made  to  three;  and  if  it  be  a  plea,  it  is  in 
'  ^^''  abatement  of  the  bill,  and  not  in  bar ;  it  was  adjudged  without 
argument  for  the  plaintiff. 

Casi  3».  Blaby  againji  Eaftwigg  and  Eaftwigg. 

The  death  of  the  A  CTION  ON  THE  CASE-  After  vcrdift,  it  was  alledged  in 
defendant  can-  -^^  arreft  of  judgment,  that  one  of  the  defendants  was  dead  after 
not  be  pleaded  ^j^^  j^y  of  ntfi prius.  And  becaufe  the  party  had  not  day  to  plead  it* 
!Si**j^n^fdt  ^^^  *^  Court  is  not  to  take  cognizance  of  fuch  informations, 
of  jiSgmcnt  they  regarded  it  not ;  but  gave  judgment  for  the  plaintiff. 
after  verdid.  x.  Roll.  Abr.  768.  Cro.  Car.  232.  Cro.  Jac  646.  4.  Leon.  1 5.— Sed  vide  Cro.  Car^  509* 
I.  Sid.  131.      X.  Com.  Dig.  76.     x .  WilT.  37. 

Case  33.  Thomas  agaifift  Ward. 

Trinity  Term,  ^2.  Eliz,     Roll  g^J,  * 

^.r,,  ifwbcrcITJECTIONE   FlRMiE.    The  plaintiff  declared   of  a  leafc 

•if#of  thepaitics-*-^  made  to  him  of  the  manor  of  Afiddleton^Cheney  by  J,  B.  and 

to  aJcnfcagrec  c.     The  defendant  doth  entitle  himfelf  by  a  leafe  of  the  SiJ^op  of 

dTiti^a"^^^     ^(?t*f/?fr,  long  time  before  the  leffors  of  the  plaintiff,  &c.     The 

flb^ffJiui  fori/'    plaintiff  by  replication  confefled  the  leafe,  but  that  it  was  by  in- 

/«5*r^h»$in-  denture;  and  the  defendant  by  it  did  covenant,  that  he  Ihould  not 

tercft  therein,  it  put  out  or  difturb  any  of  the  tenants  6f  their  tenancies  inhabiting 

AaUbcconftru- ^j^^j.g  within  the  faid  manof,  doing  their  duties  according  to  the 

andthctebt'      cuftom  of  the   manor,  fub pcena/oris/a^ur^e  of  his  intercft r  and 

form  a  emilit'um  fheweth,  that  for  that  the  defendant  had  oufted  one  jfnn  Green^ 

inftcad  of  a       unafn  tenentium  et  inhabitantlum   ibidem^  of  the  tenement  parcel  of 

ewtnamt,  ^hit  faid  manor  nuper  in  pojjeffione  et  occufaticne  difl.  A*  Green^  fof 

Poit.  385.         ^^jj  caufe  the  bifhop  entered  for  condition  broken,  and  let  it  to 

».tRoll.  Abr.     the  leffors  of  the  plaintiff.     And  upon  this  the  defendant  did  dc- 

408.  jjjyj  jj^  law.— And  the  caufe  alledged  was,  that  this  is  no  cvnditioni 

1.  Leoii.^Li.    ^^^  ^^^y  ^  covenant ;  for  they  are  the  words  of  the  leffce  only,  and 

a*.  Cofliinig.     iiot  of  the  leffor.     But   if  the  words  had  been,  "  it  is  covenanted 

438.  *'  between  them^  Jffc"  it  h^  been  otherwife.  28.  Hen4  8.  Dyer,  7. 

X.  Wood's  Con. — Upon  this  difference,  Houghton  contra.     Although  the  words 

ttoud  6ae       found  as  the  words  of  the  leffee,  yet  being  by  indenture,  they  are 

the  words  of  tlie  one  and  other  ;  and  aldiougb  the  words  found 

in  covenant,  yet  the  intent  of  them  is  to  defeat  the  eftate,  which 

(«}PIowd,  f3x.  cannot  be  by  covenant,  but  by  condition.  Browning  v.  Bee/ion  (a). 

And  he  cited  a  cafe  to  be  adjudged  between  Hill  and  LockJcn\ 

where  the  Icflee  covenanted  to  grind  his  corn  at  the  mill'of  tlic 

lord,  and  other  covenants  ;  and  in  the  end  of  the  indenture  he 

did  covenant  to  perform  all  the  covenants  within  the  fame,  &c. 

fub  pxna  forisfa^ura  j  and  for  not  grinding  his  corn,  &c.  the 

leffor  entered,    and  adjudged  for  him:    and   relied  aJfo   upon 

ai.Hen.  6.  pi.  51.     Q2.  Edw.  3.  "  Annuity^  30.  where  the  words 

of  one  in  a  deed  ftiall  be  conftrued  the  words  of  the  other. — ^And 

•f  that  opinion  were  Wray  and  Gawdy  clearly. 

Takfield 
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Bat  T AKFiELD  moved,  though  it  be  a  condition,  yet  the  breach     T«oma« 
IS  not  fttfficiently  Ihewn. — Firft,  Bccaufc  he  faid,,  that  he  ouftcd       ^*'*^ 
Jnn  Greem^  one  of  the  tenants  and  inliabitanta  there,  out  of  the  ^**'' 

land  miper  in  p9ffej}i9ne  ft  ^ccufatione  A.  G.  and  it  may  be,  (he  was  The  breach  dm 
tenant  at  will,or  had  no  lawhiUftate  but  by  diflcifin,  and  it  <>"ght fufficiwdy^ 
to  have  been  mtper  in  tenwra  it  9ccupati^ne  A.  G- — Secondly,    That  fljcwn. 
he  oufted  A.  G-  qn4t  fecit  debltum  fuum  before  expulfion,  which 
may  be  (he  did  it  at  once,  and  not  always,  as  fhe  ought  to  do.— 
Thirdly,  It  is  not  faid  fhe  did  her  duty  according  to  the  cuftora 
of  the  manor,  but  qnodficit  dehttum  ;  which  may  be  intended  only 
in  doing  reverence,  and  not  in  doing  her  duty  according  to  the 
cuftom  of  the  manor. — ^And  thefe  and  other  faults  were  held  in- 
cuxable  \  and  thereupon  it  was  adjudged  for  the  defendant. 

Smith  againjl  Bernard.  CA«t  34. 


T^EBT  upon  an  obligation.    The  defendant  pleads  outlawry  in  Final  ju 
^^  the  plaintiff,  and  concludes  in  abatement.     The   plain  tiff  ^^t«K'»*«« 
^Itauds  mul  ticl  record.     The  defendant  had  day  to  bring  in  die  re-  \^^^^^^ 
cord,  and  did  fail  at  the  day. — And  becaufe  it  was  debt  upon  obliga  •  tho'  itoond«d» 
tion,  in  which  outlawry  goeth  in  bar,  he  failing  of  the  record,  in  abatemem. 
the  plaintiff  liad  judgment :  but  otherwife  it  is  in  debt  upon  con-  co.  Lit.  t^,  fc. 
traa ;  for  there  the  queen  Ihall  not  have  it.  Dyer,  227. 

1.  Xatt.  312.     I.  Venu  136.     SaUc  3*    a.  Wilf.  367.     3.  Bac.  Abr.  76V 

Gunnell  againjl  Bradilh.  Caie  35, 

X   VENIRE  FACIAS  iffued,  bearing  date,  the  feventh  of  July^  Proccficeikd 
f^  and  was  returnable  the  fixth  of  July. — And  becaufe  this  was  affwr  hs  recur« 
judicial  proccfs,  and  may  be  returnable  de  die  in  diem^  it  was  held,  '*.T"^'^^^ 
it  may  be  well  amended.     And  it  was  faid,  that  it  is  ufual  in  theg"^^^'** 
common  pleas,  if  a  judicial  procefs  bears  tejie  upon  Sunday,  to  Ante,  1S3. 
amend  it,  Vo!L  543. 

ft.  Cro.  Jac  1 62. 442.     Noy,  57.     i .  Str.  1 38.     u  Com.  D^^.  316.    3.  Bac.  Abe  272* 

Sir  George  Fcrmor  againjl  Brooke.  ^a«k  36. 

ACTION  UPON  THE  CASE,  for  erefting  a  bake-houfe  in  a  prcfcription 
-^  Toffiier.     And  declares,  that  whereas  time  out  of  mind,  &c.  I^^^f  fuch  a* 
there  had  been  a  manor  called  Tcffiter  in  the  fame  cotinty ;  and  for  yjn  jn  ^  manor 
the  fame  time,  there  had  been  a  town  of  ToJJitcr\  and  that  all  the  fhaii  not  6ah 
land  within  the  faid  town  of  Tcffiter  had  been  holden  of  the  faid  dfwhcre  than  at 
manor,  of  which  he  ii  lord ;  and  that  he  and  all  his  anceftors,  \  P«rt»cuiar 
and  allthofe  whofe  eftate,.&c.  hadufed  to  have  a  bake-houfe,  and  J/^;**^^^^^^ 
a  bsdcer  there,  to  bake  white-bread  aird  horie-bread  for  all  the  in-  be  good, 
habitants  there,  and   ftrangers  paflcngers ;  and  that  none  by  the  ^  ^^^  ^y^ 
faid  time,  &c.  had  ufcd  to  have  a  bake-houfe  there,  but  by  their  ^'5^. 
appointment ;  yet  the  defendant  had  erefted  a  bake-houfe  tfiere,  8.  Co.  125.  h. 
od  nocumentum  fuum.    The  defendant  taketh  a]l  by  proteftation,  '•  ^«^-  »4»« 
except  that  he  con'cfted,  that  tliere  is  fuch  a  town  ;  and  pleaded,  ^\^'''  *•"• 
tlut  at  the  time  when  he  erefted  his  bake-houfe,  that  there  were  \\  bH" Ab?,  ' 
three  bakers  there,  and  that  he  was  an  apprentice  to  the  trade,  and  675. 
that  hc'fet  up  the  bake-houfe  for  the  benefit  of  all  perfons,  as  itCowp.  17. 
was  lawful  for  him  to  do.— And  upon  this  plea  the  plaintiff  de-  l>oogI,»i8.»ti. 
burred ;  and  it  was  argued  by  Frawcis  Morgan  fwr  the  plaintiffs 
and  Buckley  for  tit  defendant.^And  it  was  adjudged  for  the 

plaintiff; 


Ca«  37. 
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FEtMoi  plaintiff;  for  the  cuftom  is  between  the  lord  and  histenant^^ 
agaimft       which  by  indenture  may  have  a  good  and  lawful  beginning;  an5 

BfcooKE.  perad venture  their  lands  were  given  to  them  upon  this  condition ; 
and  it  is  reafonable  that  the  lord  maintaining  a  bake-houfc,  that 
for  this  charge  they  fhould  have  reafonable  rccompcncc;  And  tiie 
plaintiff  had  judgment.     Fide  8.  Co.  125.  b. 

Stretton  agahji  Brownfei  ^ 

^  ^  TTALSE  IMPRISONMENT.  The  defendant  juftifieth,  that  he 
"  Z'lo^i^vT  was  conftable  of  B.  and  that  he  appointed  the  plaintiff  to 
fttfe  to  watch,  watch  there ;  and  becaufe  he  refufed,  he  put  hira  in  the  ftocks. 
iHe  conftable  And  Upon  this  it  was  demurred.— Firft,  Becaufe  the  defendant  did 
may  put  him  In  ^ot  fliew  that  the  plaintiff,  was  an  inhabitant  there ;  and  he  caii- 
P  ^f  °R^*'         °^^  appoint  a  ftranger  to  watch,  neither  by  the  ftatute  of  fVinchef- 

°  •*  7-375-  ^^^^  £^^  J  ^.  ^  j^Q^  by  ^  Ug^  ^^  ^  2. — Secondly,  It  w^s 
Lamb.  13.  moved,  the  conftable  cannot  imprifon  on^  for  refuiing  to  watcK, 
^.^Uon.'iog.^  but  rauft  complain  to  a  juftice  of  peace,  and  he  may  inflift 
Comb.  243.  punifliment  upon  the  refufers. — Thirdly,  That  he  ought  to  (hew 
a.  Hawk.  129.  jt  was  the  plaintiff's  turn  to  watch. — Curia.  For  the  firft  caufe 
3.  Dougi.  on  clearly,  the  plea  is  not  good  But  for  the  fecond,  Wr  a  Y,  C.  J. 
Cow  *  ^''  \^^^if  that  the  conftable  might  imprifon  one  for  refufing  to  witch. 

owp.  13.        — Ga WDY  contra, — And  for  the  hrft  caufe  it  was  adjudged  for  the 
plaintiff. 
Case  38.  Bradley  againjl  Whorewood. 

Variance.  T>  EPLEVIN.  In  the  writ  the  defendant  was  named  ff^ffrrjuood, 

1.  RolLAbr.  ^^^  i^  the  count,  and  proceeding  after,  he  was  named  Here-^ 

ig<^  wood ;  and  this   variance  after  verdift  was   alledged  in  arreft  of 

judgment. — But  notwithftanding  it  was  held  good  ;  for  it  is  a3  if 

there  were  no  original,  which  is  helped  by  the  ftatute ;  and  if  it 

be  faid  a  variance,  it  may  be  amended :  and  the  plaintiff  had 

judgment. 

Caii  39-  Wellock  againjl  Hammond. 

Trinity  Term,  32.  Elix,    Roil  /^Zi, 

A  copyholder  in  rpRESPASS.     The  cafe  upon  fpecial  verdia  was,  Thomas  WeU 

lift7«'rnmdcr;     ^    /'i*\ .^^Py]'-?!^^''   ^"/^^  ?^  i^"^   ""[  ^^   'T'^^t    ^^  ^ffJ^f^ 
land  worth  4I.  a  Englijhy  dilccndible  to  the  futfne  Ion  and  putfne  brother,  had  lUue 

year  to  the  ufe  four  fons  and  a  daughter ;  and  furrenders  the  land  to  the  ufc  of  his 
of  hi$wm,and  ^m .  ^nd  dcvifeth  the  land  to  his  wife  for  Itfe,  remainder  to  Jolm 
iJifilbrVfl  re.  ^^^  eldcft  fon,  paying  forty  fhillings  to  ^ach  of  his  brothers  and 
inainder  to  his' ^^  his  fifter,  within  two  years  after  the  death  of  his  wife;  and 
cMeftron,^yjY^i^^-  The  wife  enters;  and  dieth.  John  enters,  and  payeth  not 
408.toeachof  the  legacies  within  two  years;  but  within  five  years  he  paveth 
■^»*/°V'^J?***^*them.  William  the  youngcft  fon  dieth  without  illuc.  John  'fur- 
t^tWntwoycars  ^^ndcrs  the  land  to  the  ufe  of  his  will,  and  devifeth  them  to  his 
after  the  death  Wife ;  and  dieth.  The  wife  enters,  and  takes  the  defendant  to  huf- 
of  his  wife.  band.  Richard  2&  puifne  brother  and  heir  enters  :  the  defendant 
Thccldeftfon  Qufts  him ;  he  brings  trefpafs ;  and  it  was  found  that  the  land  was 
S'fcc^andlfhe  ^*^^^h  four  pounds  per  annum.  The  queftion  was,  If  tlie  entry  of 
make  defaxilt  of  Richard  was  lawful  t 
payment  the  GODrREY  and  CoKE  for  the  plaintiff. 

ymnitfi  fm  may  entei ;  for  the  word  faying  flullbecooftnied  %  iimrtaU9irf  and  not  t  tmditim.    Ant^  T4r. 
Poft,  360.  376. 37««  4S4*  833- 

The 
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The  firft  poin*-.  The  land  bolag  worth  four  pounds  a^  annum^     Wfllock 
and    yobii  h^.ag  to  *pay  eight  pounds,  what  cuate  pallcth  by  the        ^f***;* 
dcv'.fr  -     And  they  argued,  that  an  cftate  for  life  only  paflcth,  for    ^*'^**"''*- 
nu  citate  is  limited  ;  and  the  confidcration  is  too  little  to  make  it  s.c.  3.Rcp.  it. 
a  fee-fimple      And  Godfrey  cited  a  cafe  in    10.  £//z.  between  ^^^"*  "^ 
Flatman  and  Clovjton^  that  it  was  held  by  all  the^Justices,  ex-  g.co^^e  a.**** 
cept  Weston,  accordingly:  bur  when  the  confidcration  is  of  the  Dycr/371. 74, 
value  of  the  land,  or  near  the  value,  it  is  otherwife. — Second  point,  Cro,  jac.  527. 
If  the  words  paying  be  a  limitation  or  condition  ?  And  they  argued  4*6.  591. 599. 
it  was  a  limitation  and  not  a  condition;  for  if  it  be  a  condition  it  ^'^^^d^**"^'*^^ 
is  void,  and  to  no  purpofe,  for  it  fhall  defcend  to  him  that  is  heir  B*r«.  Tcft.^lf. 
to  the  condition ;  and  lb  is  extinft,  and  no  remedy  to  compel  him  Bro.  Ert.  78.* 
to  pay  the  forty  Ihillings  ;  and  therefore  the  law  fhall  conftrue  it  »-Veriuio6.5f9. 
a  limitation  of  his  eftate,  that  it  Ihall  ceafe  if  he  doth  not  pay  it ;  ^^'^<>^<*.4'3-a«« 
aftd  the  law  Ihall  transfer  it  to  the  heir  in  borough  Englijh.     And  2?*Browh!.*  ijg. 
although  the  words  found  as  a  condition,  yet  becaufc  they  being  GUb.  onDer/ 
fo  conftrued  would  be  void,  they  (hall  be  expounded  as  a  limita-  "♦  11.  119. 
tion  ;  and  cited  Crickmer^s  Cafe^  which  vide  ante ^  ATich.  31.  to'  32.  ^'  ^*'^'  'S^- 
Eli^,placitoi. — Shirley  and  Johnson  contra.   It  is  a  fee-fimple;  j*RoJif  j{  '^'* 
tor  he  payeth  a  confideration  for  it,  and  the  value  is  not  material,  219.  4^5. 
and  cited  2g.Hen.S.  Br.  '^TeJlamCNt^,"  Ifl.  6,Edw.6.  Br.'^EJiates,''  Goldf.134. 
78.     38.  Edw.  3.  14. — Secondly,  The  words  are  fufficient  and  apt  ^'oy»5»» 
tD  make  a  condition.  ).Edw.b.  Dyer^  74.  ^.  Mar  127.  18.  Eliz,  f  ^*  "*" 
^y^^t  348.     And  this  can  be  no  limitation,  becaufe  the  lands  arc  J[  Lu"'goo!* 
llmkedto  other,  if  he  pays  not  the  money.  And  be  it  a  condition  Eq.Ca.Ab.2i06, 
or  limitation,  it  is  pot  found  there  was  any  demand  of  the  money,  3-  ^'*'i'f-  a48, 
and   fo  no   breach. — Curia.  It  is  a  fee,  for  die  value  is  not  ^*^'"- ^^P- 7*. 
material,  and   no  book  fpeaks  of  the  value.     Secondly,    It   is   a  J^^'j^^      • 
limitation,  and  not  a  condition  ;  for  if  it  be  condition,  it  doth  Saik.  242!*  *'* 
txtinguilh  in  the  heir,  and  no  remedy  for  the  money  ;  but  being  a  Stra.  129.  79^^ 
limitation,  the  law  fhall  conftrue  it,  that  upon  the  non-payment  of  '°S^*  I'^S. 
the  money  his  eftate  (hall  ceafe,  and  thef!  the  law  fhall  carry  it  to  b"^*^*L*^' 
the  heir  by  cuftora,  without  any  limitation  over.    And  in  a  devife  lo^Mod'A* 
it  may  well  be  that  an  eftate  in  fee  fhall  ceafe  in  one,  and  fhall  3.  Com.  Dig.  ' 
he  transferred  to  another.     Thirdly,  The  monevwas  to  be  paid  24-  3S- 
withoutrequeft :  and  it  was  adjudged  forthcplaintirf.  Fide^.Co.20.h.  '•8ac.Abr.32r. 

3*|Bac.  Abr.  72.  3  Bac.  Abr.  18.  23.  4.  Burr.  1933.  X940.  x.  Bl  Rep.  610.  1.  61.  Com.  156.  Ld.  Nott. 
Argument,  35.  x.  Bro.  Ch-  B>ep.  X9X.  Swinb.  Z13.  4.  Bac.  Abr.  321.  Poweion  Dev.261.  Cowp.  836 
i.Bro.Caf.Ch.  194-     '  . 

Scroggs  againjl  GrifEn.  Ca.e  40. 

A  SSUMPSIT,    The  plaintiff  declared,  that  whereas  one  Brown  On  a  promifc  to 
;^  and  another  did  run  for  a  wager  of  five  pounds,  which  Brown  P^^  ^  requeft, 
<licl  win  ;  and  upon  communication  of  it,  the  plaintiff  did  affirm,  could '*^**"*'^ 
^iiat  there  was  difceit  and  covin  ufed  in  the  faid  match  ;  the  dc-  certain  ^^^ fhe 
fendant  adtunc  et  ibidem^  in  confideration  of  twelve-pence  deliver-  aaion  includes 
^^  to  him  by- the  plaintiff,  aflumed,  that  if  he  could  ^r«v^  that  i>o'h  proof  and  . 
there  was  difceit  in  the  running,  that  he  upon  requeji  would  give  "^*1"*^* 
him  forty  fhillings.     Upon  non  ajjumpjit  pleaded,   and  found  for  1.  Lutwychc, 
the  plaintiff,  it  was  alledged,  ^that  requefl  muft  be  after  the  proof  ^fs* 
inadc. — CxJKifL  contra.    Proof*  ought  always   to  be  in   the   fame  ^g^"  J*^' *32» 
^ftion,  but  when  proof  is  referred  to  a  particular  perfon  ;  and  he  Hob.  91. 
fan  do  no  otherwife  than  he  doth  here :  the  a£tion  includes  proof  i.  sid,  3i3» 
and  rcqucfl.    And  the  plaintiff  had  judmcnt 

^nnct 
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Case  41.  Bcnnct  agaitifi  Shortwright. 

Triuitj  Term,  30.  Eli%*    R9U  774. 

7oJami  the     pROHIBlTION  upon  a  luit  for  tithes  of  com,  wool,  and  calrcs. 
ftntb  (hcaf  is  a    ^     ^^  f^^  ^^^  ^^^.^^  makcs  fuggcllion,   that  they  had  ufcd  in  the 
STtitbHorn^'  parifh  to  jpay  the  tenth  Iheaf  in  Iktisfaaion  of  all  tithes  for  corn 
andanlflvTcroay  ^^  thcparlon ;  and  that  he  fct  them  out,  and  the  parfon  had  them; 
le  taken  on  it.    ^nd  miniAercd  this  plea  in  the  court  cliriftian,  and  they  would 
s.  Leon.  ,04.     ^p^  allow  it.     It  was  held  by  TfiK  Court,  it  was  a  good  fo^cf- 
tion ;  for  if  he  fet  but  the  tithes,  and  the  parfon  would  not  take 
them,  there  is  no  reaibn  he  fhould  be  charged  again.    And  there- 
fore Godfrey  faid  he  would  take  iflue  upon  it :  and  it  was  held 
On  a  mixfns  to  he  might. — For  tlic  wool,  he  made  another  fuggeftioa.    For  the 
Slk^of  wc  ^  *  halves,  he  faid,  tliey  ufcd  to  pay  wlfiiin  tlic  faid  parilh,   &c.  two- 
cow  in ^uli     pence  for  the  milk  of  every  cow  in  fatisfaftion   of  calves  ;  and 
calves,  if  it  »p-   the  proofs  were,  tl^t  there  was  focli  a  izf;<^e  for  all  the  land,  ex- 
fear  that  fome   cept  five  &rms.  And  for  this  caufc  it  was  held  he  had  failed  in  his 
larimwerccx.   prefcription,  for  it  maybe  thefc  lands  were  parcel  of  the  five 
^D  ihairgo.  ''^"^  •»  t^^  if  it  ba^  ^*^"  proved  that  the  lands  were  not  parcel, 
it  h^d  been  othcrwife. — And  for  this  caufe  a  coafultation  was 
granted. 
^^".  42-  Nalli  againft  Molins. 

A  priory  rfif.  PROHIBITION  for  fuing  for  tithes  in  Bsctaig-farJfr  in  Effr. 
« XtTrfU^ioticr  ^".^  furmited,  that  the  lanck  were  parcel  of  the  pofleffions  of 
coniinwcsfodif-  ^'*^  priory  GiChriJi-Chunh  in  CantcTbwrj\  and  tl>at  the  faid  prior 
chaigcd  in  the  and  his  predcceflbrs  had  held  it  difcbargpd  of  titlics  tem^e  Jj/Ji/u- 
kan<*i  of  t!ie  tiofiis  ;  and  pleaded  the  31.  Hrn.  8.  c.  13.  The  defendant  pleads, 
Kng'»  patentee,  ^i^^t  the  prior  and  his  prcdeccffors  did  not  hold  them  difcharged. 
that  i Wwrf^ncYcr  ^P^^  ^'^'S  iffue  was  ioincd  ;  and  being  tried  at  bar,  it  did  appear 
paid,  win  prove  ^^on  the  evidence,  that  tfie  prior  or  his  pjedcceffois,  time  out  of 
•>io|»r©fciiption.  mind,  never  paid  titlies.  But  no  caufc  was  Ihewn  by  unity  of 
F»ft.  216  •  poflcffion,  real  compofition,  or  other  caufe  to  fbew  it  diichar^. 
BimK  60.  256.  — Coke  faid  it  was  no  evidence  ;  for  it  is  a  prefcription  h  mn  di- 
Woorft  inft.  amandc, — CuRiA  contra.  For  a  fpiritual  man  may  prefcribe  'm non 
'7+  dedmandQy  and  by  the  31.  Hen  8.  c.  13.  he  ihall  hold  it  difchargcd 

%ide"pcrtw  T  ^^  ^^^^  P'^'^^  ^^^^  '^ »  *"^  ^^^^  '*^'^  '^  difcharged,  non  nfcrt  by  what 
jaifturft,  means ;  for  it  (hall  be  intended  by  lawful  means. — And  tlic  jury 

Cro,  jac.  5^.    aftcrwards  found  for  the  plaintiff. 

Casi  43.  Tooley  agah^fi  Windham. 

The  promifc  of  A  SSUMPSIT.  For  that  there  were  controverfies  between  him 
r»  heir  in  con  ±\  ^j^j  ^^^  defendant  for  the  profits  of  certain  lands,  which  the 
tca^'ria"of  a  ^^^^^^  of  t^,«  defendant  had  taken  in  his  life-time;  and  that  he 
fuit  in  chancery  had  purchafed  a  writ  out  of  chancery  againft  the  defendant,  to  die 
to  which  he  was  intent  to  exhibit  a  bill  againft  him.  Upon  the  return  of  the  writ 
not  iiibic,  will  for  the  faid  profits,  the  defendant,  in  confideration  he  Ihould  fur- 
ri^jr""*"  ccafe  his  fuit,  promifed  to  him,  that  if  he  could  prove  that  his 
Am*^;  116.  father  had  taken  the  profits,  or  had  thepoflefllon  of  the  faid  land 
Port.  700,  under  the  title  of  the  father  of  the  plaintiff,  that  he  would  pay 
f.  Roll.  Abr.  ^^^  ^^^  ^^^^  profits  of  the  faid  land  ;  and  faid  in  faefo^  that  he  had 
il.as.  *  proved  that  the  father  of  the  defendant  had  takjen  the  profits 
M«>or,  70a.  685,     J.  Leon.  ]  j^.    Yelv,  1S4.    2,  BglA.44,    SCrans^  59a, 

under 
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nndcr  the  title  of  the  father  of  the  plaintiff:  and  upon  non  affumpjit^      Tooi  et 
it  was  found  for  the  plaintiff. — Coke.  This  is  no  confideraiion ;       "l'"*/ 
■for  the  fuit  in  chancery  was  unjuft,  and  then  the  flaying  of  ir  is        **"**• 
110  good  confideration  ;  and  he  Iheweth  not  how  the  father  of  the 
defendant  did  hold  it,  viz.  by  leafc  or  otherwife.— Curia.  It  is 
no  confideration  ;  for  if  the  father  of  the  defendant  did  take  the 
profits,  it  is  not  reafon  his  fon  ftould  anfwer  for  them  ;  and  fo  Poft.  iSj. 
the  fuit  in  chancery  unjuft,  and  the  ftayiwg  of  it  no  good  confider- 
ation :  but  if  the  fuit  had  been  for  evidences,  or  otherwifc,  the 
flaying  of  it  had  been  a  good  confideration :  but  here  it  is  for  a 
perfonal  tort ;  for  which  neither  the  executor  or  heir  are  to  ar  »,vcr. 
—And  TrimtyTerm^  7^,E/sz.  it  being  moved  again,  allTHE  Court 
held  it  no  good  connderation  ;  for  he  did  not  alledge  he  was  heir 
or  executor,  and  fo  had  no  colour  to  charge  him  ;  and   if  it  had 
been  fo  s^Uedged,  yet  no  caufc  to  charge  him  for  a  perfonal  tort^ 
And  it  was  adjudged  for  the  defendant. 


Humphrey  Smalwood,  Richard  Cole,  and  Th.  Sale,  againft     C\%%  1. 
the  Bifliop  of  Coventry,  and  Marih. 

Micbailmas  Termt  3a.  ti^  33.  Elix.     In  the  C&mmou  Pleas, 
Rafter  Term,  ^2.  Eliz,    Roll  206^, 

QUARE  IMPEDIT  brought  by  the  plaintiffs  as  executors  of  a  grant  of « 
^S^John  Sale  for  the  archdeaconry  oi  Derby ^  which  was   abated  n«tavoidanc€U 
Trln,  31.  £liz.(a)  and  was   now   revived.     And  tlircc  q^^ftions  ^^^^  *»^j^^^^ 
were  now  moved. — Firft,  The  plaintiffs  did  count  of  a  grant  ^J.^^^^^^  .^^  ^ut 
of  the  next  avoidance  made  to  their  teftator,  23,  £iiz.  by  the  now  not  againft  hi» 
bifhop  the  defendant,  and  made  their  title  by  it.     If  this  grant  be  fucceflbr  j  and 
a  good  grant  witliin  the  i.  Eliz.  c.  10.  ?     And  if  it  be  not  good,  executor*  may 
if  it  be  void  againft  the  bilhop  himlclf,  or  only  voidable  by  the  ;J,!J)if  on'Jtj 
fucceflbr,  and  not  by  him  that  granted  it  ? — Second,  If  the  execu-  and  a  prcfcnu 
tors  may  maintain  an  a£tion  for  a  difturbance  made  to  their  tcftator  ment  by  the 
^y  the  equity  of  the  4.  Edw.  3.   c.  7.  which  giveth  aftion  for  ^-^op  ^^  ^« 
goods  taken  in  the  time  of  the  teftator?— Third,  The  bifliop  defen-  j^brou' htS 
dant  pleads  a  prcfentm?nt  by  himfelf,  as  patron  and  ordmary  of  ^IpJ^^ty  wi"h. 
Marjhy  the  other  defendant ;  and  that  he  was  inftituted  and  in- in  the  ftatutc  of 
dufted  for  fix  months  before  the  aftion   brought ;  and  fo  pleads  Wcftminftcr. 
plenarty :  If  this  were  a  plenarty  witliin  tlie  ftatute  of  Wejl.  2.  ? — ^^^*  '^^' 
After  argument  by  the  ferjeants,  the  Justices  refolved  for  the    ^  '  ^^'^ 
plaintiffs. — Firft,  That  this  grant  was  good  againft  ,the   bifhop  ^'i^r^^' 
^^2X  granted  it;  for  the  ftatute  was  not  made  for  his  benefit,  but  ^'^°|;:^'^^35»- 
for  the  benefit  of  his  fucceffor,  that  he  Ihall  not  be  prejudiced  by  cro.  Car.  59,*^' 
tlie  aft  of  his  fucceilbr.   But  they  held  that  a  grant  of  \\\^iprochei^  %,  inft.  357, 
avoidance  is   within  the  i,  Eliz.   c.  10.   and  his  fucceflbr -may  5*  ^o* ' 5* 


avoid  it.— Secondly,  That  this  aftion  was  within  the  equity  of 'j'^'^n^J^', 
4-  Edw.  3.  c.7.  for  it  is  a  chattel  that  ftibuld  go  to  the  executor,  if,'  'mU\^2o1, 
the  difturbancc  had  not  been ;  and  for  a  difturbance  in  their  own  ^.  Mod.'  56.  * 


time,  they  Ihall  recover  damages  to  the  ufe  of  the  teftator ;  by  the  ».  Bac  Abr. 
fame  rea(oh,  for  a  difturbance  in  the  time  of  their  teftator,  they  ^53;  391- 
IhaU  r^vcr  damages,  by  the  'equity  of  the  4.  Edw,  3.   c.  ?.— ^/'"*    *^^ 

(a;  Antc^  141, 

Thirdly, 
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Thirdly,  They  all  held,  that  this  is  not  a  plenarty  witliin  the  fla- 
tute  of //"^/i.  2.  for  it  muft  be  ex  praftntatUmy  n§H  ex  cMathnt. 
—And  the  plaiiitifFs  had  jadgitvcnt. 


CaSI  2. 


Carter  cgaipijl  Ring^lead. 

Hilary  Tenu,  iz,  EUk.    Roll  \zo* 


Atebrationof  Tp^^^^^ASS.    Upon  fpccial  verdift   the  cafe  was,    J.  Bnr% 

vl^s  fliaii  becx-  35-  Hen.  8.  was  fcifcd  of  divers  lands  in  Odyham^  and  of  the 

fwndedmthc   inan»r  oi  Stflpcly  in   Odyham^  and   covci^ai^f'^-d   by  hidcrtiurc  to 

Cfloe  wianaer  as  fuffer  a  rccovcry  of  all  his  lands  of  Odvhajn,  and  of  the  manor  of 

•  will.       .       Stapely.  and   of  his  lands  in  f1\  and  X.     and  that  this   rccovcry 

S,c.  6.  Co.  64.  fliali  be  of  aU  his  Lind<5  in  Odyhatn,  to  the  ulb  of  himfclf  and  his 

l^Co.  118.  •    ^ife  for  their  lives,  and  after  to  divers   other  \jfcs;  and  foi  the 

,  »p.   00.        inanor  of  Ssafciy  in  Od\ha',n,  that  the-  recovery  ihall  be  to  the  wfe 

of  hirafelf,  and  of  the  heirs  cf  his  body,  and  after  to  other  nfcs: 

the  recovery  was  fufFered  rxcordingly.     Bury  dictli,  and  his  wife 

married  Carter.     The  qneftion  was,  If  ihc  Ihall  have  all  the  lands 

in  Odyhanty  or  all  except  the  manor  of  ^tafcly? 

Per  Curiam.  Shefhall  have  nothing  in  the  manor  of  Stafefj^; 
for  although  by  the  iivft  part  of  tlie  deed  ihc  is  to  have  all  the 
lands  in,  Odyharriy  yet  this  being  by  way  of  declaration  of  his  in- 
tent and  meaning,  it  Ihall  be  expounded  as  a  will,  of  which  every 
(•1  r.ro.95  b.  part  ihalHtand  together  if  it  may  (^»).     And  therefore  it  being  ex- 
Meet,  138.        prcfsly  ihcwn,  that  the  manor  of  Stapely  Ihall  be  to  other  ofs,  tho 
c«.  Lit.  313.  a.  i^jjff  (}j3jj  expound  it  fo,  and  fhall  not  be  carried  to  her  by  tlic 
^Co.  64.  b.     f^^^  words  in  the  deed.    And  fo  the  opinion  of  the  Court  was 
againft  tlie  plaintiff. 


Casz  '^» 


Clavell  againfi  Mallory. 


Anaa^ta  ^mtrsfa  A  UDTTA  QlJERELA,  upon  a  ftatute  ftaple  acknowledged  by 
irpon  a  ftatute    •^*-  one  within  age.  And  it  was  much  quell  ioned  if  the  fuit  might 
«apic  r»csin  the  ^g  jji  ^hh  court,  or  ought  to  be  in  chancery.  16.  iV/z.  Dyer^  322. 
thoui*h*Tt  was     ^^^  *  precedent  was  ihcwri  in  2.  Hen,  5  Yhat  it  lieth  not  here,  but 
acknowkii?ca     ^  ^i^  ^^  ^^  "^  chancerv. — But  divers  other  precedents  were  Ihewn, 
l»y  iu\  infaiit.     that  fnits  have  been  upon  a  ftatute  ftaple  in  this  court ;  and  it  was 
therefore  ruled,  that  it  lieth  here,  for  the  chancery  hath  no  more 
record  of  »t  than  this  court;  for  the  flatute  doth  remain  with  the 
party;  and  the  precedents  in  the  Book  of  Entries  are,  that  fuit  had 
been  here,  and  there  is  a  writ  for  it  in  the  Rcgifter :  and  therefore 
they  icfolved,  that  a  fuit  might  be  upon  it  in  this  court,  and  in 
the  queen's  bench,  as  well  as  in  clvanccry. 
Howihcir.fpcc-  •■Another  matter  was  moved,  that  in  the  record  the  infpeftion  of 
iirn  of  infancy    the  infant   is    not  mentioned,  and  he  is  now  of  full  age ;  fo  he 
ihi.li  be  pleaded,  cannot  bp  infpcfted. — But  the  prothonotarics  faid,  that  the  entry 
is,  q74cd  %)tnit  in  propria  perfona^  and  praycth  an  infpeftion,  and  the 
^  J"*^*  59*     Court  would  advife  of  the  proof  of  his  age,  and  fo  is  their  com- 
mon courfe;  and   accordingly  a  precedent  was   fticwn,  TrimfVy 
2.  Eliz.  Koll  194. — But  THE  Court  feeroed  to  dpubt  of  it,  and 
would  advife, 

Rook 
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Rook  againft  Wilmot.  CAtt  4. 

T\EBT  upon  a  recovery  of  damages  in  the  exchequer.     The  de-  In  debt  upon  • 
fcndant  pleaded,  that  z,  fieri  facias  iflucd  out  of  the  exchequer  Ju^'pncnt,  piet 
to  levy  the  damages,  and  upon  it  he  had  paid  the  money  to  the  J^'  ^^^^?^ 
fherifF,  who  was  difchargcd  of  his  office  before  the  return  of  thc/^a.^'Moi!  * 
writ  {a)  ;  but  the  new  fheriff  returned,  that  he  receit  fuch  a  writ  fo  Port.  238. 
indorfed,  viz.  fieri  feci  de  bonis^  bfc.  the  fum  demanded  (but  the  y^^ 
money  was  not  brought  into  court).     Upon  this  the  plaintiff  did  Latch. ^9. 
demur. *-And  it  was  adjudged  for  the  defendant,  that  the  piaintilF  5.  Co.  90.* 
Ihould  be  barred  ;  for  he  having  once  paid  the  money,  it  is  not  M*^'',  46S. 
rcafon  he  fhould  be  compelled  to  pay  it  again ;  and  the  plaintiff  is  ^^^^"'  '^^ 
put  to  his  remedy  againft  the  ancient  meriff,  if  he  will.     f^iJe  ^^^lll 
pofiea'y  7r.  33.  £//z.  ^^LX:^:.:?!^      •  Cro.'jac.  73." 

^  2.  Lev.  aoj.    a.  Mod.  2i4«    Salk.  223.    %,  Ld.  Ray.  lO^^» 

(«}  896  20.  Geo.  3.  c.  37.  and  3,  Geo.  3.  p.  15.  f.  9. 

John  Fabian  againft  Winfton.  Cask  5. 

Trinity  Term,  3 1 .  Elifc.    Roll        • 
TRESPASS  for  land  in  Uxbridge.    The  queftion  was  upon  the  Thcdcnwnd of 
avoiding  of  a  leafe  upon  condition  far  non-payment  of  the  «««  ^uit  be  of 
rent.    The  condition  was,  that  if  he  dotli  not  pay  tlie  rent  at  the  ^^^^^^^-^ 
feafts,  in  which,  &c:  or  within  twenty  days  after,  that  then,  &c«  pleading  it 
And  upon  a  fpecial  traverfe  the  iffue  was,  If  the  plaintiff  by  Edm,  ought  to  be  ex* 
Bedle  demanded  7I.  los.  of  rent  due  to  him  for  half-a-year,  the  prcflcdwhcnit 
twentieth  day  after  the  feaft,  by  the  fpace  of  half  an  hour  before  31rianc^w"to* 
the  fun  fct  ?    And  upon  a  fpecial  verdift  it  was  found,  that  the  the  dmlbn  of 
fald  Ed.  Bedle  petiit  jl.   lOs.   pro  redditu  dimidii  anniy  ANCLICE  for  tlie  demand  is 
half-a-year's  rent,  prafato  J.  Fabian  tunc  debit*  pro  tenementis  pr^-  "«  nfiateriaL 
dUftSy  and  there  remained  demanding  the  rent  by  the  fpace  of  a  ^"^^  '4o-  '57* 
quarter  of  an  hour,  et  non  plus  before  the  fun  fet,  tanquam  ad  and  i.  Leon.  305. 
after  the  fun -fet;  and  that  no  rent  was  due  but  the  half  year's  rent  ^^^:  94- 
due  at  the  feaft  of  the  Annunciation  before.     The  queftion  was.  If  J^j^  «.  ao«.  •• 
this  verdift  was  found  for  the  plaintiff  or  defendant? — And  all  ooygj^ ||l 
THE  Court   held,  as  for  the  time,  although  it  was  not  found  to 
be  half  an  hour,  but  a  quarter  of  an  hour,  yet  it  was  a  good  de-   . 
mand :  for  being  demanded  well  enough  for  the  time,  it  is  nbt 
material  although  it  be  not  precifcly  according  to  the  traverfe.   But 
they  all  held  this  demand  of  the  rent  (then  due)  is  not  good  ;  for 
he  ought  precifely  to  ftiew  upon  his  demand,  what  rent  he  de- 
mands ;  for  if  it  were  due  five  years  before,  it  was  then  due ;   an4 
therefore  he  ought  exprefsly  to  fliewwhat  rent,  and  for  what  time 
he  demanded  it :  and  although  the  jury  found  that  no  other  rent^waa 
due,  yet  it  is  not  material,  for  the  requeft  muft  be  certain.   And  it 
Was  adjudged  for  the  defendant. 

Giles  Long  againft  Heminge.  ^^^^  ^^ 

Trinity  Term,  30.  Eliz,     Roll  2024. 

r\UARE   IMPEDIT,  for  difturbing  him  to  prefant  to  the  An  advowfoa 
X^^church  of  Fromehellett.  And  declareth  of  an  advowfon  appen.  'P'^" J*"! ;\t^ 
dant  to  the  manor  of  Fromebellett,  by  a  feoffment  of  the  manor  by  ^^.^*  of  ^hd 

manor,  and  not  to  the  rtntt  or/rr«jV<i.— Dyer,  70.  b.  i.  Roll.  Abr.  a30.  la.  Coke.  104.  Co.  Lit.  122.  a. 
«•  LeM).  Z22.  Sav.  103.  1.  Leon.  207*  4.  Leon.  216.  Do<ier.  Adv.  42.  and^  Mr.  Haigravt*s  MVt 
[ij  Co.  Lit.  i26.b. 

cap.  ILI2.  PART  I.  P  Thomas 
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LoKc        Thomas  Long.    The  defendant  made  title  to  it,  and  traverfcth, 
^gainfi       ABSQUE  HOC  that  Thomay  Long  enfeoffed  him  of  the  manor,  with 
H6MIKCB.     ^^   advowfon   appendant.     The  jury   found   a  fpccial  vcrdi&,^ 
*'  that  the  faid  Thomas  Long  was  feifed  in  fee  of  a  capital  mcffuagc 
"  and  demclnc  land  in  Fromebeliett^  and  of  tlie  ferviccs  of  fealty, 
**  and  one  penny  rent,  by  the  hand  of  IVilliam  Coyu^  who  was 
**  feifed  of  certain  lands  in  fee  in  Fr^ehellett^  and  held  them  by 
•*  the  faid  fervices  of  the  faid  Tho'mas  Long  \  and  that  the  faid 
**  capital  meifuage,  lands,  and  fervices,  were  known  by  the  name 
"  of  the  manor  of  FromeMiett ;  and  that  the  faid  advowfon  had 
**  been  always  belonging  to  the  faid  tenements ,^t/^  manerio  de  Frome- 
**  belUtt ,  arid  that  7.  EUz,  the  faid  Thomas  Long^  by  parole  without 
•*  deed,  gave  the  faid  mefTuage,  and  all  the  laid  tenements,  with 
**  tlic  advowfon  to  the  plaintiff,  and  made  livery  accordingly ;  and 
**  afterward,,  17.  EUz.  the  faid  Thomas  LonF  granted  the  advowfon 
•*  to  the  defendant ;  and  that  25*  -^^/z-  ^/-^«  Coyte  the  tenant  did 
"  attorn  to  the  feoffment ;  and  upon  all  this  matter,  they  prayed  tlic 
"  difcretion  of  the  Court." — The  Court  refolved  for  the  plain- 
tiff; for  they  all  agreed  it  was  a  good  manor,  though  all  the 
r«^Vidc2  BI  tenants  but  one  are  difmembered  from  it(^),  and  when  the  at- 
cim.  91.  eemt.    tommcnt  came  (b)  he  had  then  the  entire  manor.    And  they  faid, 
(b)  Dougl.  %Zu  that  an  advowfon  is  properly  appendant  to  the  demefnes,  and  not 
Ante, 39.         to  the  fervices;  and  by  the  livery  of  the  demefnes,  the  advowfon 
paffed,  and  had  pafled,  although  there  had  been  no  attornment. 
An4  it  was  adjudged  for  the  plaintiff. 

Ca^x  7.  Bifhop  againft  Harecourt. 

Trinity  Tirm,  3  2 .  £//«.     Roll  511. 

The  cflbtn  day     A  SSUMPSIT.    And  declared,  that  in  confederation  of,  &c.  the 

is  ftri£My  the      ^^  defendant  did  affume  ad  deliberandum  qtdandam  indenturam  ante 

6ra  day  oi  the  finem  Termini  Sanfia  Tr'miiatis  turn  proxim^  feqiient.  and  the  promifc 

r'JII:'^".««"I' was,  S'June.     The  plaintiff  alkdgeth,  tliat   Trinity   Term   incepit 
fy  DQineamove-         /.  ^^-^  ..  -..*/.      »•    rv     ••  11       1     1     /  it*       ''i 

able  term,  the     7-  die  Jumiy  et  finivtt  20.  dte  jumi  \  and  that  he  had  not  delivered, 

Court  will  not   &c.     Upon  non  ajfumpjity  it  was  found  for  the  plaintiff ;  and  it 

tx  offUio  take     was  moved  in    arreft  of  judgment,  that  the  Court  ex  officio  is  to 

"°mmcncement  ^^^  notice  of  the  beginning  of  the  term,  and  that  was  the  ejfoin 

or  condufion.     ^*y»  which  was  3.  Jumi^  and  then  the  indenture  was  not  to  be  de- 

Poft,  aay,    '     livcred  till  Trinity  Term  was  a  twelvemonth.: — Of  that  opinion  was 

Anderson  ;  for  tlie  e(foin  day  is  the  firft  day  of  the  term,  and  fo 

c^^c^^'**       taken  in  all  pleas  and  returns.    The  three  other  Justices 

Cfo .  jac.*  548.    contra.    For  the  plaintiff  had  exprefsly  alledged,  that  the  terra 

I.  Rou/Abr.*    began  the  7.  Jumiy  and  the  defendant  had  not  denied  it;  and  the 

525.  Court  ex  officio  are  not  to  fearch  the  rolls  of  the  court,  &c.  But 

I.  Sid.  3o«.       admitting  they  ought  fo  to  do,  and  although  in  law  tlie  effioin  day 


t!  am!  lofi!     *^  ^^  ^^"  ^^J  ^^  ^^^  tfixm^  and  writs  may  be  returned  then,  yet 
i!  Term  Rep.    i"  common  fpecc^  that  is  the  firft  day  when  the  Court  fits. — ^And 

laintiff. 

Hilary 


•  •Term  Rep.  *■   -    \  •'    — ~~  er 

ii6t  ANDERSONagaiaftJiis  own  opuiion  gave  judgment  for  the  plaintiff. 


Hilary  Term, 

33.  Eliz.     In  the  Queen's  Bench* 

)S/r  Chriftopher  Wray,   Knt.  Chief  Juftice. 

iSVr  Francis  Gawdy,  Knt.  1 

John  Clench,  Efq.  \  Juftices. 

Edward  Fenner,  Efq.  J 

Sir  John  Popham,  Knt.    Attorney  General. 

Sir  Thomas  Egcrton,  Knt.     Solicitor  GeneraL 


»n 


William  Parfons,  alias  Fro\vdc,  agatnft  Chriftopher  ParfonS,     Ca»«ii 

alias  Frowde,  • 

Trinity  Term,  32.  Eliz.    Roll        • 

DEBT  on  bond  for  560!.     The  condition  was  to  ftand  to  An  award  Aat 
an  arbitremcnt.    The  arbitrators  amongft  other  Articles  jf-  ihaii  enjoy  m 
awarded,  tliat  the  defendant  fhould  enjoy  a  houfe  called  J^-^^^^^j^if^"* 
Bemurs'houfe,  of  which  the  plaintifF  was  leflce  for  years  during  'l^^ZT^^v^ 
the  term,  paying  to  the  plaintifF  yearly  twenty  fhillings ;  and  for  the  non-pcribr- 
non -payment  of  this  twenty  fhillings,  aftion  was  brought.    The  mancc  of  which 
defendant  pleaded  payment,  and  ilTuc  was  joined,  and  found  againft  the  c{Utc  (hall 
him.— It  was  alledged  in  arreft  of  judgment,  that  this  wa^  a  con-  ^^^' 
dition  annexed  to  the  award,  and  by  non-payment  of  it  his  cftate 
(hould  ccafe  ;  and  not  fuch  part  of  the  award,  that  for  the  non-  ^i^:J'      • 
payment  of  it  debt  fhould  be  upon  the  obligation.     But  the  ^^^^  ^5^  '* 
Court  held  clearly,  that  this  was  part  of  the  award,  and  for  non- 
payment of  it  debt   might  be  brought  upon  the  obligation;  and 
fo  was  the  intent  of  the  arbitrators. 

Another  exception  was,  that  the  replix:ation  was,  et  pr adieus  rhtmi(fi<^ 
fVillielmus  Parfons^^  and  faith  not  "  alia  Frowdcy^  fo  part  of  h\i  of  Maiiat  Jk* 
name  is  omitted,  and  he  is  not  intended  the  fame  perfon  that  was  '!" j'*'*  "^'Jj] 
named  before.— But  the  Court  held  it  not  material ;  for  it  being  t«w»aawanu 
"  et  pradi^us  PFUlielmus,'*  that  which  cometh  afterwards  is  not 
material,  and  it  cannot  be  intended  another  perfon ;  and  if  it  be, 
itlhall  be  amended.  And  it  was  adjudged  for  the  plaintiff,— Not  A. 
Mich^  18.  ^  19.  £//2.  in  Trejfam  v.  Robbins,  accordingly  adjudged 
for  the  iirft  pomt. 

Sae  9.  ft.  to.  Will.  3.  c.  15.  f.  !• 

Robert  Limmer  againft  William  Every*  Cah  u 

ERROR.    The  error  affignedwas,  That  the  faid  miliam  Every  ah  adminiifra- 
'  had  brought  debt  upon  an  obligation  by  the  name  of  William  xotdutanttm* 
Every ^  adminiftrator  bonorum  it  catallor.  A*  E^  durante  minon  atate  ««^«*r«'*caniioe 
of  J.  E  executor  of  the  faid  ^.  E.  executor  of  if.  Every,  ^nA'^^^l^l^;^^ 
demands  a  debt  upon  an  obligarlon  of  twcnty-mnc  pounds  made  ^ilhihc  goodf 
«{ tbt  ^t^i  to  whom  the  Infaat**  teAator  was  executor.      2.  JLtv.  %i^ 
Pa  to 
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LiMMT  1  to  the  faid  R,  Every^  the  firft  teftator ;  whereas  he  could  not  brhig 
Evtry  ^^  aftion  by  tliis  name,  but  as  adminiftrator  of  R.  Every. — But  it 
was  faid,  that  adminiftration  of  the  goods  of  R.  Every  being  com- 
Hob.246.  mitted  to  him  by  this  nkme,  omnium  bonorum^  He,  A,  E,  it  may 
well  be  committed  to  him  by  tliis  name ;  efpecially  when  A,  Every 
did  not  die'inteftate,  but  made  an  executor.  10.  Edw,  4.  pL  i.  that 
by  the  grant  of  admihiftration  of  the  goods  of  the  executor,  admi- 
niftration  is  by  it  granted  of  all  the  goods  of  the  firft  teftator. 
Hj.Hen.  S.pLj. — Curia  contra^  clearly.  For  by  this  admipiftration 
committed  he  hath  no  authority  to  meddle  with  the  goods  of  the 
firft  teftator.  And  for  this  caufe  tlie  judgment  was  rcverfed. 

CAii  3.  .  Wing  agaiftfi  Earie, 

Eajler  Term,  32.  Eliz,     Roll  10%,  or  408. 

Statute  miles  T^EBT  Upon  an  obligation.  The  condition  was,  that  whereas 
^*^*t^T"  the  defendant  had  fold  certain  woods  to  the  plaintiflF,  growing 

ncareftand  itioft  ^P^"  certain  land,  called  Spalding^  in  Peafemarch  in  the  county  of 
iifiwlway,ailow-  Sujfexy  if  the  plaintiff  may  enjoy  it,  &c.  and  if  the  ground  where- 
ingi76oyanisto  upon^tiie  wood  ftandeth  be  four  miles  from  Rie^  &at  then,  &c. 
each  mile  J  and  The  defendant  pleaded,  that  the  plaintiff  may  enjoy  it;  and  this 
not  by  ftra>5  j^nd  by  the  neareft  and  ufual  highway  for  carriages  is  four  thou- 
•r  arrow  may  Vuid  paces,  reckonmg  nve  foot  to  every  pace,  from  Rie  :  upon 
tij.  which  plea  the  plaintiff  demurred. — Cooper,  ferjeant^    argued, 

Port.  267.         that  the  plea  was  not  good,  for  he  doth  not  anfwer  to  the  condi- 
Cawley,  130.     ^^on^  which  is  four  miles  ;  alfo  for  the  miles  it  is  mentioned  in  di* 
i.Hawk.  35.     vers  ftatutes,    2.  Hen.  4.  c.  23..  i.  Eliz.  c.  15.  23.  EU%.  c.  5.   but 
3.Bac.Abr.783.  inftatutes  it  fhall  be  taken  according  to  the  intention  of  them,  and 
2.  Bk  Rep.  969.  ^i^ig  jg  according  to  the  ufual  ways,  and  not  as  a  bird  or  arrow  may 
fly:  but  in  bonds  no  fuch  intent  appeareth,  and  therefore  it  fhall 
be  according  to  the  account  of  the  countiy,  and  common  reputa- 
tion ;  and  he  anfwcreth  not  to  the  miles,  but  to   the  paces.^ — 
TowsE  contra.  We   have  pleaded  fo,  becaufe  we  will  not  put  it 
upon  the  country,  but  upon  the  law:  for  it  is  perilous  to  put  it  upon 
the  country,   when  it  is  a  doubt  how  it  fhall  be  conftrued. — 
Gavvdv   and   Wray  conceived,  that  to  tho  exceptions  to  the 
pleading  it  was  well  enough;  for  if  one  tlioufand  paces  make  a 
mile,  it  is  good,  which  tantamount  that  it  is  four  miles ;  but  the 
^tf^SMth*  car  ^^^^^  is,  how  the  miles  fhall  be  conftrued  ;  for  Wray  faid,  in 
moved ajaiii, and  ^be  cafe  of  Cambridge ^  it  was  held  tliat  a  mile  fhajl  be  certain,  and 
adjudged  for che^  accounted  by  the  moft  near  way,  and  fhall  not  be  taken  as  & 
piaintifF,  bird  (hall  fly  (a). 

j>oft.267* 

ca»«  4«  Fofter  and  Wilfon  againfl  Mapes. 

Trinity  Term,  32.  Eliz.     Roll  jl. 

If  one  party  /COVENANT  upon  an  indentufe.  The  defendant  pleads  nm  ejl 
•xccutcs  an  in-  ^  fatlum ;  and  the  jury  found,  that  tliis  deed  indented  was  made 
denture,  it  Oiall  between  the  plaintiffs  and  the  defendant,  and  that  the  defendant 
l>c  his  deed,  tho'  jj  j  fg^l  his  part,  and  delivered  it  to  the  plaintiflFs  ;  but  they  did 
dow'norci^we  not  deliver  their  part,  t^e.  Etfi,  isfc— And  the  Court  without 
It,  argument  beld  clearly,  that  it  was  a  good  deed  to,  charge  the 

defendant.  And  Fenner  faid,  it  hath  been  adjudged,  that  if  a  man 

Kob.  35. 

C«.  Lit.  aio,  a.    »•  Wood*»  Con.  233,    i.  Term  Rep.  S6. 

bargams 
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bargains  and  fells  his  land  by  indenture,  and  the  bargainor  doth  Foster  se 

deliver  his  part  of  die  faid  indenture,  and  the  other  never  delivercth  Wilson 

his  counterpart,  yet  it  is  good.  *  And  for  this  point  they  refolved  ^^^,'2^, 
to  give  judgment  for  the  plaintifF. 

But  afterwards  Hob  art  moved  in  arreft  of  judgment,  that  alfacownantbc 
fuf&cient  breach  was  not  affigned ;  for  the  covenant  is,  that  whereas  aga»nft  ^^  a^ 
he  had  let  to  the  plaintiffs  the  parfonage  of  B.  that  he  would  favc  t^'fn^'^ 
them  harmlefs,  concerning  it,  againft  M.  Blunt:  and  they  alledge  JlSpti^'iIff^ 
that  M,  Blunt  entered  upon  them,  and  put  them  out ;  and  that  he  as «  bf«ach  \% 
was  parfon  at  the  time  of  the  entry,  which  is  not  fufficiently  al-  good,  without 
ledged,  for  it  is  not  averred  that  the  entry  of  M,  B.  wa3  lawful ;  <*>fwing  by 
and  if  his  entry  was  not  lawful,  it  is  no  breach  of  covenant,  for  it  poiJ^^^^] 
is  intended  of  a  lawful  interruption. 

-     Cur  I A  contra.   For  when  the  covenant  is  to  favc  them  harmlefs  '•  ^^"*  ^^^* 
againft  a  perfon  certain,  he  ought  to  defend  him  againft  the  entry  Hob\  31. 
of  that  perfon,  be  it  by  droit  or  tort ;  for  he  is  damnified  if  he  be  1.  Lev.  37. 
difturbed,  though  by  wrong,  as  2.  Ed,  4.  1>1, 18.  But  if  the  covenant  »•  Vent.  62. 
had  been  to  fave  him  harmlefs  againft  all  perfons,  there  it  fhall  be  '•  Stra.  400. 
taken  for  a  lawful  entry  or  eviftion  ;  and  the  words  "  to  favc  *     '    *^P'^7«» 
"  harmlefs"  amounts  to  more  than  a  warranty,   for  that  is  for 
lawful  titles ;  but  here  it  is  to  be  intended  that  Af,  Blunt  had  good 
title  ;  for  it  is  alledged  that  he  is  parfon,  and  this  is  of  the  reftory  ; 
and  that  he  entered  and  let  it;  by  which  it  ftiall  be  intended  he 
had  ii>tercft.     And  it  was  adjudged  for  tlie  plaintifF. 


Truflers  Cafe. 


Caii  5« 


tJE  was  removed  out  of  London  by  hairas  corpus ;  and  it  was  re-  a  perfon  at- 
•■^  turned  upon  the  writ,  that  he  was  detained  there  for  one  exe-  tainted  of  felony 
cution,  and  for  divers  other  anions  at  the  fuit  of  divers  perfons.  fa"not  be  taken 
And  it  was  moved  to  the  Court,  thathelhouldbe  difcharged  of  all  deb^^^ftaii 
the  actions,  and  of  the  execution,  for  he  is  a  perfon  attainted  of  be  difcharged 
felony,  and  had  neither  lands  or  goods  to  fatisfy  them,  and  his  from  detainer 
body  is  not  his  own,  but  at  tlie  queen's  oleafure. — And  all  the  wpon  •»</'«  pro- 
Justices  held,  that  as  to  the  aftions  he  mould  be  difcharged,  for  sed'y-jjp  ^^^^^ 
a  perfon  attainted  Ihall  not  be  put  to  anfwer,  nor  (hall  be  put  in  p^^,  '  g^  °^ 
execution,, and  fo  are  all  the  books.     But  they  faid  they  had  Ante,  164. 
fpoken  with  the  Juftices  of  the  common  pleas,  and  Barons  of  the  ^  j^     ^^ 
exchequer,  who  in  both  courts  had  adjudged  tlie  contrary,  and  ,.' bi.  Rep.  3*3. 
upon  the  very  matter  in  law,  and  no^  upon  the  form  of  pleading,  but  sec  Rex  v.  Pcd- 
tliey  would  difchargc  their  confciences  as  they  had ;  for  they  tound  ^«y»  ^^^«*  »»* 
no  book  a^inft  tlieir  opinion  ;  wherefore  they  all  refolved  he  ^^^J^^"^' 
Ihould  b^  difcharged  of  the  aftions  :   but  for  the  execution  they  DougU  545. 
would  advife,  for  then  perad venture  the  party  Ihould  lofe  it  for 
ever. — But  Egerton,  Solicitor^  who  moved  it,  faid.  When  he  is 
let  at  liberty  by  the  aft  of  the  Court,  this'doth  not  difcharge  him 
of  tlie  execution  for  ever  ;  and  fo  it  had  been  taken  in  this  court. 
— ^Afterwards,   Pa/ch.  33.  Eliz.   it   was   moved    again,   that  he 
being  attainted  of  felony,   was  let  go   at  large,   but  not  par- 
doned of  the  felony  ;  and  being  at  large,  was  arrefted  at  the  fuit 
of  Ognelly  by  a  writ  of  execution  upon  a  ftatute  out  of  chan- 
cery ;  and  afterwards  he  removed  himfelf  by  a  habeas  corpus  into 
the  queen's  bench,  and  removed  the  record  of  his  attainder,  and 
brought  Si/cire  facias  againft  Ognell,  comprehending  all  this  matter, 

P  3  Oi;nca 


J 
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T»ottiL»j  O^f/ appeared,  znA  proteftando  he  was  not  the  fame  pcrfon  who 
^^**  was  attainted,  for  plea  faid  that  he  was  at  large,  and  out  of  prifon 
when  he  was,arrefted  upon  the  writ  of  execution  ;  and  upon  this  it 
was  demurred. — And  afterwards,  Trinity^  33.  Elt%.  they  all  refolved 
that  he  fl:^  be  difcharged  of  4he  execution,  upon  the  ftatutc  ;  for 
being  a  perfon  attainted  of  felony,  the  queen  hath  intereft  in  his 
body,  fo  he  cannot  be  taken  in  execution  foe  debt :  wherefore  they 
did  difcharge  him  of  it. 


^*'*  ^*  Andrews'  Cafe  of  Grays  Inn. 

J>*mtfit^  f^c.  ^  AWDY  and  Fenner,  Jujiicesy  were  of  opinion,  that  upon  a 
wT«arnTthc  ^^^^  ^^^  y^^^  ^y  indenture,  by  demifit,  et  ad  firmam  ttadidtU 
fofry  oHhe  Jef-  ^^t^  a  covenant  lieth  againft  tlic  leflbr  if  he  enters :  but  if  a  ftranger 
for,  but  not  of  enters,  it  lieth  not  without  an  exprefs  warranty ;  for  in  covenant 
»jirmn9$r.  againft  the  leflbr,  upon  thefe  words  he  (ball  recover  the  term  it- 
Foft.  674-  fcif.     32.  Hen.  6.  pL  32.     9.  Etiz.  Dyer,  258. 

5.  Co.  17.  a.  ^,  Co.  81.  .  ».  Roll.  Kep.  y  9.  Palm.  388.  Carth.  98.  i.  Mod.  113.  8.  Mod.  40. 
?73.  232.     10.  Mod.  233.     I.  Woo<i  Con.  37X.    2.  Leon.  104.     2.  Ld.  Raym,  915.     Dougl.  47.  76^ 

^^•*  7-  Auftin  againft  White. 

Words.  A  CTJON  for  thrfe  words:  "  Thou  wert  laid  of  the  French 

•  Cr'  r  o  .  P«>x,"  adjudged  aftionable.— And  Fenner  faid  it  was  ad- 
Poft?289*^^**  judged  in  this  court,  that  for  thefe  words,  "Thou  wert  laid  ofthe^ 
Poxy  aftiondid  He ;  for  it  cannot  be  intended  but  of  the  French  Pox  (a)* 
|*d.  Ray.  710.  (a)  vide  2,  Vcl.Tcrm  Rep.  475.-where  Mr.  Jufticc  Ballo-  Is  itpoitcd  to  have  faid,  that 
l^«  cafe  U  |oo  loofcly  reported  to  be  rdied  on. 

Peake  againft  Pollard. 

tAsi  8.        A  CTION  for  thefe  words ;  "  Thou  art  a  mutinous  and  fcditious 

Words  not  "  nun,  and  didft  procure  the  queen's  fubjefts  to  fedition." — 

naionabiel        Gawdy.     The  words  are  not  aftionable,  n>r  it  is  not  faid,  he 

Roll  moved  them  to  fedition  againft  the  queen.     And  to  this  opinion 

>•       •99-       rpi^jj.   oTH£R  Justices  did  incliue^L  but  this  was  only  upon 

motion, 

^''"  ^-  Lacy  againji  Reynolds. 

words,*fhe?eU-  A  ^TION  for  words,  which  were,  *'  He  is  as  very  a  thief  as  any 
fWcfaftmuft  "^  "  is  in  JVarwii^  gViol  ^"  and  avers  that  7.  5.  was  then  a  pri- 
be  pofitively  foncr  in  fVarwick  gaol,  condemned  for  horle-ftealing  :  and  it  was 
averred.  clcj^rly  held,  that  for  thefe  words  aftion  did  lie,  with  this  aver- 

Foft.  308.  34»t  ynent,  but  not  othcrwife. 

J.  RoU.  Ab.  83f    Cro.Jac.6S7.     Yclv.  00.    Hutt.  72.     March.  7.     1.  Lev.  82.     Hob.  6. 

ypon  a  bad  juf-  Alter  verdift  this  matter  was  alledged  in  arreft  of  judgment, 
tifipationjudg-'that  the  defendant  did  plead  the  bar,  quod  qu'tdam  ignotus  came 
"ivrnh'^'w^.  *?  ^V?*;/Vit,  and  there  cut  the  purfe  ot  J.  N.  and  the  plain- 
f!mon/t^ugh  ^iff  /cifns  this,  him  did  receive  and  comfort,  and  by  reaion  of 
tbciffuci^mif:  it  fpoke  the  words.  The  plaintiff  replied  de  injuria  fua  propria  \ 
joipcd.  and  upon  this   iffuc  was  joined,  and  found  for  the  plamtifF. — 

i-ou.»i8.  ]ttwriS  alledgcd  that  the  iffue  is  ill  joined,  for  tliis  matter  doth 
».Roil.Ab.9t  not  prove  the  plaintiff  a  thief,  although  it  doth  prove  him  a 
Saik.  173.  felon. — The  Court  held,  that  tlie  iflue  was  not  well  joined:  but 
■  ^"'i  Su^    ^^^y  conceived,  th^t  inafflriuch  as  he  had  by  diis  confeffcd  th« 
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words,  although  the  ifliie  is  mif-joined,  and  a  mif-trial,  yet  this  is        Lact 
as  void,  and  the  Court  fhall  give  judgment  upon  his  confeffion  ;       m^umji 
and  thepIaintifFlhall  not  have  his  damages  taxed  by  tlie  Court,   ^^^^^^^^ 
but  Ihall  have  a  new  writ  to  enquire  of  damages.     And  it  was  fo 
adjudged.     Fide  22.  Edw.  4,  pL  46. 

Dampoit  againji  Thatcher,  Case  10. 

Michaelmas  Term,  32.  ^  33.  Eliz,  i^o// 5 19. 

tpRROR  of  a  judgment  givefi  in  the  common  pleas. — Firft  error.  j(  fare  facias 
^  Becatife,  as  it  appeareth  before,  the  record  between  them  was  againft  bail  fcte 
Yemoved  into  the  queen's  bench  by  a  writ  of  crrqr;  and  then  the  revcrfed,bc- 
judgment  in  the  fcire  facias  was  revcrfed,  as  ta  the  fureties,  and  "°^*'^^*J.**^* 
no  judgment  was  given  againft  the  plaintiff;  whereupon  the  plain-  j^^^j  ^y  ibe" 
tiff  went  into  the  common  pleas,  and  fhewed  tiiis  matter  to  the  Court  below. 
Court,  and  prayed  his  judgment  might  be  entered  ;  and  fo  it  was,  the  rfvtrfA 
and  judgment  given,  and  entered  upon  record,  which  there  re-  ^1^*^*.  ^.°^' 
mains  :  and  tliis  matter  wasaffigned  for  error;  for  they  had  no  ^fbe*aiffcr- 
authority  to  give  judgment ;  for  the  record  was  removed  from  wanls  given 
thence,  before  tlie  writ  of  error  brought,  fo  tliey  had  no  record  againft  the 
before  them  to  give  judgment.  principal}  an4 

G'A  WDY.     The  writ  of  error  was  to  remove  the  record,  fijudi-  ^^^^^^  * 
6um  inde  redditumjit ;  fo  v/hen  no  judgment  was  given,  the  record  dijiringas  is 
was  not  removed,  but  always  remains  with  them,  fo  that  notwitli-  aided  after 
{landing  they  might  give  judgment  upon  it.    9.  Ifeu.  6.  pi.  4.  vcrdia. 
4.  EHz.  Dyevy  206.    And  by  this  fecond  writ  of  error  brought,  it  ^"J*»  '45* 
is  affirmed  that  the  firft  record  doth  remain  with  tliem.     And  of  °  *  *^^* 
this  opinion  were  the  other  Justices.  ».  I^on,  a. 

Second  error.  For  that  the  writ  was  brought  againft  an  ad- 
miniftrator,  and  faith  not  that  the  inteftate  oB'tit  intejlatuu — Sed 
non  allocatur  ;   for  fo  is  the  ufual  form.    g.  Hen.  5.  pL  6. 

Third  error.  Bccaufe  it  appeareth  there  was  no  habeas  corpus 
-or  dijlringasy  whereas  the  trial  was  by  verdift,  for  this  was 
certified  upon  a  writ  of  certlcrari  awarded. — But  it  was  held,  that 
this  is  aided  by  the  ftatute  of  jeofails,  18.  £//z.  c.  16.  tliat  after 
verdift  judgment  (hall  not  be  reverfed  for  want  of  a  writ  origi- 
nal or  judicial.  But  they  all  held,  if  there  never  was  a  habeas 
corpus  or  diftringas  awarded,  this  fliall  not  be  aided  by  the  ftatute  ; 
for  then  they  had  no  authority  to  take  the  jury  ;  and  they  could 
not  know  if  they  were  the  jurors  returned  upon  the  firft  writT  but 
itfhallbe  here  intended  there  were  fuch  writs,  for  the  jury  was 
taken;  and  it  cannot  be  intended  that  they  would  or  could  call 
them  without  fuch  a  writ ;  and  upon  this  prefumption  it  (hall  he 
intended  there  were  fuch  writs,  but  that  they  are  embezzled  ;  and 
this  is  direftly  aided  by  tlie  ftatute.  And  the  judgment  was  af- 
firmed i  but  the  judgment  in  the  fcirt  facias  ftood  rcverfe<i  as 
before. 

Crews  agaiftft  Bayfes.'  CAit  tu 

Trinity  Term,  32.  Elix.  Roll  149, 

P^RROR  to  reverfe  an  outlawry  after  judgment  in  a  bill  of  pri-  No  omlawrr 

vilege. — And  becaufe  no  procefs  of  outlawry  was  awardable,  «cppt  where  4 
for  capias  did  not  lie  in  the  original,  it  was  held  a  manifeft  error,  jhCw^^nd** 
and  the  outlawry  revcrfed.  uuX^^^. 

P  4  Meade 


9i6 
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Case  m,  Mcadc  agatfifi  Cheyney. 

^n^J'^T^  'THE  plaintifF  recovered  againft  die  defendant  as  executor  of 
^urnc^"*'  Skipwith ;  and  upon  a  fieri  facias  a  devajiavit  was  returned ; 

Poft  318. 530.  and  upon  this  he  prayed  an  elegit^  it  habuit  de  terris  e^ecutoris, 
s.  Leon.  188.    Mo.  299. 

caie  13.  Wickham  Bifliop  of  Lincoln  againft  Cooper. 

A  birhop  may  pROHIBITION  forfuing  for  tithes.  And  made  fuggeftion,  that 
pre fcriiMj  in  mh  a  he  and  all  his  predcceiTors,  &c.  were  feifed  of  the  manor  of 
manoK  HcmV  ^^^^^^  ^^^  tithes  were  demanded,  difchajgcd  of  tithes  during  the 
righ°of  his  °  ti°^^  ^1^^^  i^  w^s  in  their  poffeffion;  and  Ihewed,  that  in  the  time 
biftoprick,and  of  Edward  the  6th  this  manor  was  conveyed  to  the  duke  of  Samer- 
5t  is  not  dc-  fet^  and  was  afterwards  regranted,  and  came  to  the  biftioprick 
Arftyed,though  sprain. — FLEMING  moved  for  a  confultation ;  for  it  was  a  pre- 

rranred  in  fee,       -O  ...  ,.  ,  i«i  ii  ■• 

icnption  m  non  deamando^  which  cannot  be ;  and  upon  hjs  own 
fhewing  the  prefcription  was  interrupted,  and  cannot  be  revived. 
—Curia  contra,  r or  the  prpfcription  for  a  fpiritual  perfon  is 
good  ;  and  the  bilhops  of  Canterbury  and  fVinchefter  ufe  to  pre- 
fcribc  fo:  and  the  prefcription  is  not  determined  when  it  came  to 
the  bi(hoprick  aj^ain  ;  for  tithe  is  noj  a  thing  ifluing  out  of  land; 
and  unity  of  polieflion  doth  not  extinft  them,  nor  a  releafc  of  all 
the  right  to  the  land.  , 

Wood  Inlt.  26S, 

HzxYj  againft  Thomas, 

Michaelmas  Term,  31.  ^  32.  Elix.     Roll  ^\^^ 

•THE  cafe  was,  Harrifon  and  bis  wife  fold  the  land  of  X\xt  feme 

"*    by  deed  indented,   but  it  was  not  inroUed  within  tlie  fix 

months  ;  and  afterwards  the  baron  alone  makes  a  leafe  by  parol, 


granted  in  fee, 
and  then  re* 
granted  to  the 
biihop. 
Ante,  2o6, 
Pcfl.  ^75. 

i,>R.  Ab  6^3. 
i^  Leon.  148. 
Moor,  425. 
«.  Co.  44. 
3.  Burr.  1 276, 

Case  14* 


A  hufband 
ieiTed  in  righ^ 
of  his  wife 
makes  a  parol 
leafe,  and 


"?'    and  then  the  baron  ViX\(iifcme  levy  a  fine  to  tlie  bargainee,  and  die. 
'ic^y  The  quefiion  was.  If  the  conu(ee  of  a  fine  fliall  avoid  this  leafe  ?— 


afterwards  levy  ,.  ,  n  /•  . 

a  fine,  and  die.  And  it  was  adjudged  he  ihould;  for  being  made  by  the  baton  only. 
The  conofee  it  was  void  againft  the//rw^,  and  no  acceptance  could  make  it  good ; 
and  as  it  fliall  be  void  to  tht  femcy  fo  to  the  conufee :  fo  of  a  rent 
charge  granted  by  the  baron^  or  a  recognizance  by  him.  And  fo  i^ 
was  rcfolvcd  in  Lord Mountjof  s  Cafe^  24.  Eliz,  that  the  recognizance 
of  the  baron  fliall  not  bind  tlie  conufee  of  a  fine  ;  and  the  conufee 
is  in  by  the  fcme^  and  tlie  baron  joineth  only  for  conformity. 
Fide  2.  Co.  77.  b. 

Green  againft  Edwards. 

Trinity  Term,  32.  Eliz,      Roll  1 832. 


may  ev..id  the 
>:afc. 
Ante,  r^o. 

J   Roll.  Abr. 

389. 

s.  Co.  77,  b, 

1.  Leoo.  147. 

Ca<i  15. 


Ifht  TTHE  cafe  upon  demurrer  was,  Land  was  let  to  J.  S.  for  ninety 
nbis    ^   ye^irs,  if  be  liveth  fo  long:  and  if  he  dieth  within  tlic  tcmij 


A  Icafc  to  -1  for 
years  j  and  ^ 
^fV,  thai  tb*H 

%uij,jhanh4kvt  that 'then  his  wife  fliall  have  It  durante  toto  refiduo  termini  pradM- 
IbT/jLof  7-  ^-.^i^h  within  the  term;  the  queftion  was,  If  his  wife  fhall 
iA«  irrw/df ter-  "^^e  it  during  the  refidue  of  the  teim? — And  Pafcha^  33.  Elt^-  i^ 
mines  by  t'lc  w^as  refolved  by  all  the  Justice*:!,  tliat  flie  fliall  not;  for  the 
dtath  01  X  and  term  was  wholly  determined,  and  the  limitation  to  her  was  void ; 
to*hil"wfcr  ^^^  ^  *  remainder  it  caiiiiot  inure ;  for  a  remainder  muft  be 
voidr  Ante'  0.  ^''^^^^^  '^^'^^^^  ^^^  particular  eftate,  and  is  to  be  limited  for  a  ccr- 
1  And  2f8  ^^^^  eftpte,  t;/s.  for  years,  life,  in  kt^fac.  And  here  no  certain  eftate 
i»  Leon.  zi8.*  ^^  limited  to  her  ;  for  although  it  is  limited  to  her  during  the  re- 
Afoor,  207.  fidue  of  the  term,  and  fo  fliall  be  intended  a  leafe  for  years,  yet 
I.  Co,  152, 155.  forafmuch  as  every  leafe  for  ycar$  i$  to  have  a  certain  commence- 
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ment  and  ending,  here  it  is  uncertain  if  fhe  fhall  ever  liave  it>  for     'Cieem 
J,  5.  may  outlive  ^e  ninety  years,  and  therefore  a  termer  can-       againft 
not  grant  his  term  after  his  death,  and  fo  the  remainder  here  is    '^"^^a***"* 
void. — But  Anderson  faid,  {a)  if  the  wife  had  been  party  to  the.(^)  vide 
deed,  this  pcradvcnture  might  have  been  good  to  her,  not  by  way  Wright  v.  Cait-. 
of  remainaer,  but  by  immediate  grant  and  demife   for  fo  'many  wright,  1.  Bum 
years  which  fhould  be  to  come ;  and  durante  termino  Ihall  not  be  ^'  w*^']V  i^ 
taken  for  the  intereft,  but  for  the  time :  which  Walmsley  and  eontrwtl'ifL^ 
Wyndh  AM  didcxprefsly  deny ;  for  they  held,  it  is  at  firft  void  for  prppriety  o^ 
the  uncertainty  when  it  ftiall  commence,  or  whether  it  fhall  com-  ^dtrfon'%  rea. 
mence.     And  it  was  adjudged  that  the  wife  took  nothing.    Fide  ^'"^in  thit 
1.  Co.  155.      ' 

Vautry  qgainji  Aplen.  caix  i& 

"DEPLEVIN.    Defendant  juftifics  as  fervant  to  7.  S.  as  in  his  where  a  deed  u 
-■^  freehold.    The  plaintiff  convcyeth  by  a  leafe  for  years,  from  only  induce- 
die  queen  by  her  letters  patents,  but  faith  not  curia  hie  pro/at.  and  ment  to  the 
traverfcth  the  freehold  of  J.  S.    Upon  this  the  defendant  de-  a««on,itneed 
murreth  generally,  for  want  of  thefe  words,  curia  hie  prolat.  and  ^JJfth^^  Wri^ 
doth  not  Ihew  it  for  caufe ;  and  if  it  were  matter  of  fubftance  or  Ante,*x5^' 
of  form,  and  fo  amendable  by  th^  27.  Eliz.  was   well  debated. 
— Periam  and  Walmsley. at  firft  conceived  that  it  was  matter  lo-  Co.  88.  a« 
of  fubftance ;  for  by  this  manner  of  pleading,  tlie  defendant  loft  ^^'^'^ 
the  advantage  to  demand  oyer  of  the  patents  ;  for  without  faying  stiiej^oj^el 
*'  hie  in  curia  frclau*^  he  cannot  demand  oyer\  and  if  there  be  vari-  jon»,  377. 
ance  between  them  and  the  pleading,  he  may  pray  that  they  be  Cro.jac43.70. 
entered  in  bar  verba,  of  ^hich  now  he  hath  loft  the  advantage. —  ^^3. 
But  afterwards  Pafcha,  33.  Eliz.  it  was  held  by  all  the  Justices  J^^R^^i^ 
(except  Walmsley),  that  it  was  but  matter  of  form,  and  not  j^g.  *    ^'  ^* 
much  material ;  for  it  was  but  an  inducement  to  the  traverfe,  and  Palm.  387. 
fo  not  traverfablc,  and  it  may  be  amended.    And  they  faid,  if  the  3-  m^-  5*- 
defendant  maketh  no  defence,  and  that  there  wants  an  averment  ^^^°^'  *^^* 
to  the  plea,  thefe  may  be  amended,  and  fhall  be  inferted,  for  the  i2,  klylVe*. 
truth  of  the  matter  appeareth ;  and  in  this  cafe  the  letters  patents  2.  saik.  497. 
are  not  ifluable.     But  Periam  faid,  if  fuch  plea  had  been  in  an 
avowry  when  it  was  iiTuable,  it  Ihould  be  othcrwife.    And  it  was 
adjudged  accordingly  for  the  plaintiff. 

See  16.  iie  17.  Car,  1.  c.  8.    Salk.  497.    6.  Mod.  135.  and  4.  &  5,  Ann.  c.  x6« 

Richmond  againft  Butcher.  Caie  17. 

Hilary  Term,  33.  Eliz.   .  Roil  315. 
T>  E?LEVIN.     Upon  demurrer  the  cafe  was,  John  Colvell  was  Tcwnt  in  fee 
■^^  feifed  in  fee,  and  let  the  land  for  twenty-one  years,  render! ng^^J  ywri  "n- 


twenty  (hillings  rent  during  the  term,  to  him,  his  executors  and  dcnng  rent" 
afligns,   and  dieth.    The  defendant,  as  fervant  to  his  heir,  for  during  the  term 
rent  behind  after  the  death  of  the  leffor,  diftraineth  ;  and  after  ar-  to^^i*"*  hisexc 
gument  it  was  adjudged,  that  the  heir  Ihall  not  have  the  rent ;  for  ^0-^0!  the  hdr 
It  being  referved  to  the  leffor,  his  executors  and  affims,  and  the  f^^i  „^  ^^^ 
heir  being  none  of  them,  he  cannot  have  it.    27.  Hen.  8.  pi.  15.  the  rent. 
21.  Hen.  7.  pi.  25.     10.  £dw.  4.  18.     II.  Edw.  3.  86.— Not  A.  Poft.831. 
They  relied  upon  a  book  fhewn  to  them  in  writing  in  12.  Edw.  2.  2.  Ro.  Ab.450. 
where  it  was  10  adjudged  (a).  s.  vid.  ut  99. 

].  And.  361.    II.  Co.  35.    Roll.  613.     635.    Jones,  309.    Noy,  96.     Cro.  Jac.  190.    5.C0.X11. 
Cro.  Car.  289.  Lat.255.  264.    2.  Saund.  370.     Owen,  9.    Co.  Lit.  47.  a.  note  [8)    5.  Com.  Pig.  413* 

(<>)  See  the  cafe  of  Sacheverel  v.  Frogart,  x.  Vent.  161.  2.  Saund.  367.  Ray.  213. 
a.  Lev.  13,  where  this  point  is  adjudged,  and  the  eyUl^ce  of  the  C4fe  in  12*  Edw.  ^^ 
denied,    3ce5.  Co.  1*5  ». 
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^*«K  »^»  Fofter  againjl  Fountain. 

A<ieed  totead  "C^JLCTIONE  F*IRMjE.— It  was  held  upon  evidence  by  thb 
fa  *'^'^°i!d7  Court,  that  if  a  fine  be  levied,  and  an  indenture  to  lead  die 
Sjivemf after  "^^  ^^  ^^  ^  fealed  and  delivered  afterwards,  this  is  not  fufficient  to 
tfie  fine  levied,  l^ad  the  ufe  of  the  fine,  except  it  be  averred  and  proved  that  the 
■nieft  the  conn- conufor  intended  before  the  fine  levied,  to  levy  it  to  this  nfc, 

fcr  agreed  to       ^uare. 

the  ufe*.  ^^ 

Byes^  I  j6.     9*  Co.  10.  15.    Moor,  192*    r.  And.  125,     5.  Com.  Dig.  6zi. 

See  X9.  Car.  2.  c.  3.  and  4«  &  5.  Ann,  c.  i6i» 

CAtr  T9.  Bind  againjl  Plain. 

Wa.piaimiir  TTHE  plaintiff  counts,  that  whereas  he  recovered  againft  Thomas 
who  has  ob-  A  fVard  in  the  queen's  court  in  Southwark^  held  before  the 
S*a!f  iifcrior*"'  ^^^^^  ^f  ^^^  "'^y^^  ®f  London,  twelve  pounds,  and  had  a  >n 
«Mrt,rs,hy°any-^^*^^"^  to  the  bailij'  there  to  make  execution  of  the  goods  of 
weans, 'm  pof-  the  faid  Thomas  Ward,  which  were  in  his  hands ;  and  whereas  the 
iefnon  of  the  bailiff  was  ready  to  do  execution  of  the  faid  goods,  the  defendant 
AfcndantTs  jjj  aflume  to  the  plaintiff,  in  confideration  that  he  nth  of  5^ 
5//^rs^hcni  to  ^^^^^  delivered  to  him  the  faid  goods,  that  he  would  within  four- 
i:tn  on  a  pro-  tcen  days  after  Aftchadmas  pay  to  him  twenty  marks,  or  otherwife 
muk  that  his  deliver  to  him  the  faid  goods  again,  if  in  the  mean  time  no  other 
debt  (hall  be      made  title  to  them,  and  proved  tliem  to  be  his  goods  ;  and  averred 

J^lfidfraiion'i*  ^^^^^  "®"^  ™^^^  ^^^^  ^^  ^*^"*  between  the  nth  of  September  and 
afitm*>fitj  fourteen  days  after  Michaelmas.   The  defendant  flczds  non affum^t. 

tfcoBgi.  the  dc-  The  jury  find  the  recovery  and  the  ajffumpjit ;  but  find  further 
fcndaiit  had  o».  that  the  faid  Thomas  fVard^  long  time  before  the  recovery,  had  fold 
Itf/i'rt^m'  the  goods  to  R,  tV.  but  with  this  provifo,  that  he  fhall  have  tlic 
and  the  general  pofl^ifion  of  them  for  four  years,  which  are  not  yet  expired  ;  and 
froftrty  reiidtd  if  he  then  pay  fuch  a  fum  of  money,  the  faje  ihould  be  void,  and 
with  a  third  tliat  R.  W.  made  title  to  them  by  force  of  tliis  fale.  Etjiy  ikc. 
I>crfon.--And  CooPER, /J-r/Vflw/,  alledged,  that  the  declaration  was  not  good. — 
^Kt*^yof  the'  ^*'*^'  Bccaule.it  was  not  fhewn  by  what  title  the  court  of  Swih- 
infcrior  court,,  war^  was  held.—Secqndly,  Tliat  the  bailiff  was  ready  to  make 
Bor  where  the  execution,  but  Ihewcth  not  where  the  goods  were.  But  thefe  ex- 
gprds  where,  ccptions  were  over-ruled  not  to  be  material,  for  they  are  but 
"^eof !^ «"«  the  inducement  and  conveyance  to  the  adion.— Thirdiv,  There 
»eed*bcaiiw%cd!  ^as  neither  time  nor  place  of  rec^ueft  alledged,  but  only  fapus 
Port.  8S4.  requijitus.     Sed  non  allocalur ;  for  it  is  to  be  paid  at  a  day  certain, 

and  no  requeft  needful ;  otherwife,  if  rtqueft  ought  to  nave  been 
Cowper,  128.    made.—- Fourthly,  That  upon  the  matter  found  judgment  ouglU 
-  Term  Rcpw    ^^  j^  ^^^  ^j^^  defendant ;  for  it  is  found,  the  plaintiff  had  only  a 
fpecial  property,  and  the  vendee  the  general  property,  and  fo  no 
caufe  of  the  re-delivery,  and  fo  no  caufe  of  the  confideration;  and 
it  is  found  the  vendee  had  title,   fo  it  is  fufficiently  proved  a 
ftranger  had  title. — But  Paf,  33.  £//2.  the  Court  relolved  for 
the  plaintiff;  for  they  held,  -that  the  plaintiff  having  pofleffion  of 
the  goods  quomodocunque  he  came  to  them,  he  is  chargeable  to 
Thomas  Ward  for  them,  although  he  hath  but  a  fpecial  property,  and 
he  may  maintain  an  aftion  for  them ;  fo  his  delivery  of  the  goods  . 
is  a  fufficient  confideration  ;  for  by  this  the  defendant  had  die 
.  benefit  of  the  ufe  of  them,  and  the  plaintiff  hath  lofs,  for  he  \% 
tliargeable  to  the  aftion  of  Thomas  Ward  \  a^id  efpecially  the  confi- 
deration 
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deration  is  good,  being  only  for  the  rc-delivcry  of  thcm^  or  pay-         ^ly 

ment  of  fuch  a  fum.     And  although  he  recited  that  he  had  riicfe       «f««V* 

goods  liable  to  the  execution,  which  is  not  true  ;  for  Thomas  Ward        *'^*"« 

having  only  a  fpccial  property,  they  are  not  liable  to  this  debt ; 

yet  this  is  out  a  naked  and  void  recital,  and  all  the  fubftance  of 

the  declaration  is  upon  the  delivery  of  them  ;  and  this  being  found, 

it  was  a  good  ajfumpjit. — It  was  adjudged  for  the  plaintiflFj  and  on 

error  brought,  the  judgment  was  affirmed  (</J.  ^  .  ^*^  ^^'  3®'* 

Mulgrave  againji  Ogden.  Cai«  20. 

ACTION  SUR  TROVER  of  twenty  barrels  of  butter;  and  Trover  will  not 
-^  counts  that  he  tarn  negllgenter  cujlodivit  that  they  became  of  J**/^"^***^ 
little  yaluc. — Upon  this  it  was  demurred,  and  held  by  all  the  Jus-  Sg"  bu^tfcta 
TicBs,  that  no  adlion  upon  the  cafe  lieth  in  this  cafe  ;  for  no  law  thing 'be  ufedor 
compelleth  him  that  finds  a  thing  to  keep  it  fafely ;  aS  if  a  man  «bufcd,  it  u  a 
finds  a  garment,  and  fufFers  it  to  be  moth-eaten  ;  or  if  one  find  a  converflon, 
horfe,  and  giveth  it  no  fuftenance :  but  if  a  man  find  a  thing  and  »•  ^^-  Ab*  ^ 
ufetli  it,  he  is  anfwerable,  for  it  is  converfion  :  fo  if  he  of  purpofe  ^'^  - 
mif-ufeth  it;  as  if  one  finds  paper,  and  puts  it  into  the  water,  &c   2.Bum.  lu** 
but  for  negligent  keeping  no  law  puniflietli  him.    Et  adjournatur.    eons. 
BaU.  N.  p.  74.     Salk.  655.     Mod,  Caf.  170.     Strange^  60.  123.  576.  S13.     x.  Term  Rep.  ta. 
2.T.Rep.  755. 

Jennings  tf^tf/w^  Gower.     *  Case  21. 

"T^EBT  as  executrix.    The  cafe  was,  The  tellator  of  the  plaintiff  D^ifc  of  a  leaib^ 


^^  devifeth  a  term  to  7.  IVatts^  and  that  "  li  Jgnes  his  wife  fuf-  «<>  ^'  and  if  ^. 
''  fers  the  devifee  to  emoy  it  three  years,  that  Ihe  fhall  have  all  his  ^n?^|j*^*^ 
"  goods  as  e^iecutrix  ;  but  if  (he  doth  difturb  him,  then  he  makes  TySii,  ^ 
'^  G,  7.  his  fon  his  executor;"  and  dieth.  Jgnes  as  executrix  brings  Ouii  be  eze« 
the  aftion  within  three  years. — Anderson  at  firft  conceived  that  cutnxjbutifflic 
the  aftion  could  not  be  brought  within  the  three  years,  for  tliis  is  q^^^^^ 
a  condition  precedent,  fo  that  until  the  performance  of  it  (he  ftiall  ^gcutor. 
not  be  executrix:  but  the  other  Justices  held  (he  was  ej^e- Thisignota 
cutrix  prcfently ;  for  although  in  grants,  eftates  Ihall  not  be  till  evuUtiom^frsn* 
the  condition  precedent  be  performed,  yet  it  is  otherwifc  in  a  ^*'''»  ^^  -*•  •• 
will,' for  a  will  fliall  be  guided  by  the  intent  of  the  party  ;  and  this  J^^yJ^Jf^ 
fliall  not  be  conflrued  as  a  condition  precedent,  but  as  a  condition  po^^  ^,- 
to  abridge  her  power  to  be  executrix  if  (he  perform  it  not ;  for  fo 
(by  Peri  am)  the  intent  appeareth  here  by  the  words  fubfequent,  s.C  nLeon. 
viz.  "  if  (he  difturb,  that  then  G.  J.  to  be  executor,*'  which  doth  ^J^j^ 
prove  that  in  the  mean  time  he  intended  (he  (hould  be  executrix. —  i.  r^.  a".4I5, 
Afterwards  in  Eafler  term,  33.  Eliz.  it  was  adjudged  for  the  plain-  3.  uJ.  131. 
tiff,  that  (he  was  executrix  until  (he  difturbed,  and  that  the  plea  of  S.Co.  91.  a. 
the  defendant,  viz,  that  (he  had  made  difturbance,  was  not  good,  a«L<l.Ray-765. 
without  alledging  in  particular  how  (he  difturbed.  uT.v^.tlK 

Smy  againji  June  &  Alios.  Cah  la. 

17  JECTIONE  FIRM^.    The  cafe  upon  fpecial  verdia  was,  The  (btemcnt 
^  Sir  Thomas  Cotton  was  feifcd  of  the  land  in^qucftion  in  fee,  ^^l^*^*^*'"'* 
and  convey eth  it  to  the  ufe  of  himfelf  for  life,  remainder  to  Cheyny  "*'^'"'' 
Cotton  his  eldeft  fon  in  tail,  remainder  to  fVilUani  his  fecond  fon,  «•  loft-  5x9. 
"  et  primogenito  filio  pradiiit  Williclmi  et  haredibui  mafculis  di^  pri^  cV^v*"* 
**  tno^efiifi  Jilii  di^*  JVilL  it  tro  defeili^  tqliA  exit^Sf  remanere  tnie 

harciUbus 
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Smy  •«  h^predibus  mafcuUs  diif  Willielmiy''  and  of  Sir  Th^mai  Cotton^  with 

mgmhtfi  divers  remainders  over.  Cheyny  Cotton  aieth  without  iffue ;  and 
Jwi  ft  Altos,  ^f^^^  Jfr^ii.am  the  fecond  fon  had  ifluc  fV.  his  eldeft  fon,  and  gocth 
beyond  fea.  Sir  Tkt^mas  Cotton^  29.  EUz,  levieth  a  fine  of  this  land, 
which  was  to  the  ufe  of  himfelf  fbr  life,  and  after  to  the  tfe  of 
Robert  Cotton  his  third  fon  in  tail,  with  divers  remainders-  over ; 
and  afterwards  2I-  Eliz.  IFiiliam  the  fecond  fon  dicth  beyond 
fea,  Wiltidm  his  fon  and  heir  being  then  and  now  within  age. 
Sir  Tiomas  Cotton  dieth  27.  Eliz^.  and  31.  Eliz.  W,  enters, 
being  within  age,  and  lets  it  to  the  defendant,  referving  no  rent, 
but  at  will  only.  Robert  Cotton  enters  and  lets  it  to  the  plaintiff; 
upon  which  the  defendants  re-entei;.    Etfi^  lie. 

It  was  argued  by  Drew  and  Glanvil£,  ferjeantSy  for  the  de- 
fendantSy  and  by  Beaumont  and  HAMON/or  the  plaintiff'. 
TTirvib  of  8  fine  FiR  ST  MATTER.  If  fVilliam  the  fecond  fon  haa  an  eftate  tail  by 
dd^foif  and  ^^^  limitation  to  him  and  his  firft  fon,  and  to  the  heirs  males  of  the 
fhe^hcir»maicof  ^°^y  of  hi?  firft  fon,  for  he  then  had  no  fon ;  fo  it  is  void  to  the 
the  fon  does  ntt  firft  fon»  if  it  Ihall  veft  in  IVilUam  by  the  intent  of  the  donor, 
fliaice  an  eAate  uil.  « 

A  remainder  to  Secondi^y,  Admit'  he  hath  not  an  eftate  tail  by  this  limitation 
the  heirs  male  (as  it  was  after  agreed  by  all  the  Justices  that  h&  had  not)  if  by 
•I^.and5.give8  ^^  remainder  after  limited  to  the  heirs  males  of  the  body  of  fVil- 
^«cs  ^^^  //V7m  and  of  Sir  Thomas  Cotton^  they  have  joint  or  feveral  eftatcs 
3.rom*.Dig.i65.  ^i^  •  and  as  to  that,  it  was  clearly  agreed  that  they  have  feveral 
219. '254. 359.  eftates  tail  and  not  joint ;  fo  that  clearly  the  fine  of  SirTiomas  was 
good  to  bar  IVilUam  of  one  moiety,  for  he  was  tenant  in  t;ailt)f  it. 
Tbefooofa  Third  MATTER.  Ufion  the  4. //^w.  7. c. 24.^4.  if  the  fine  being 
pei^n  who  dies  Je  V  ied  William  the  fon  being  beyond  fea,  if  his  heir  (hall  have  five  years 
UyondfeaihaU  ^f^^j.  his  death  ;  for  the  ftatute  is,  he  fliall  have  five  years  after  his 
after hil dcathM)  ^^^^^" '  ^^^  ^^  ^^'^  ^^^^  ^^  never  returns,  and  fo  is  out  of  the 
avoid  a  fine,  words,  and  the  provifo  ftiall  not  be  taken  by  equity. — But  all  the 
CroifconFir.es  JUSTICES  to  this  refolved  to  the  contrary,  for  the  intent  of  the 
%VL.  to  04/.  '  ftatute  fliall  be  obferved  ;  as  the  ftatute  fpeaks,  that  an  infant  fhall 
make  his  claim  within  five  years  after  his  age,  yet  if  he  claimeth 
within  his  age,  it  is  good,  yet  it  is  out  of  the  words. 
Tenant  for  life  FouRTH  MATTER.  If  tenant  for  life  levy  a  fine,  and  he  in  the  re- 
kvics  a  fine,     verfion  Or  remainder  dotlf  not,  make  his  claim  w^ithin  five  years 

IhLTavffilT  ^^^^^  t*^^  ^"^  ^^^'^^^'  ^^^^^  ^^^^  ^^"^^^  ^^^  ^^^^  ^^^*»  ^^'^^  Ihallhave 

years  alter  aI^  ^^^  ^^^  years  after  his  death. — And  all  the  Justices  held  he 

acach  10  make  A'^ould,  for  this  is  as  another  title  accrued  to  him  ;  and  it  may  be 

.daim.  he  had  no  conufance  of  the  forfeiture  ;  and  if  he  had,  it  is  at  his 

Poft.  254.  clcftion  if  he  will  take  advantage  of  it ;  and  fo  Zome^s  Cafe  was 

9.  Co.  105.  b.  cited  to  be  adjudged,  7.  Eliz. 

Cro.  Jac.  157.    Plowd.374.     Shep.  Touch.  31.     Crulfc,  215. 

Lcafeby  an  in-  FiFTH  Matter.  That  yet  the  plaintiff  (hall  recover,  for  the  title 
font  Is  void.  of  tlic  defendants  was  void  ;  for  they  claim  by  leafe  at  will  of  an 
Moor,  10s.      infant  where  no  rent  was  refcrved,  and  fo  voia. 

I.  Mod.  263.     Fitz.  301.     10.  Mod.  411.     3.  Bac.  Abr.  304. 

One  tenant  in  CuRiA.  Although  they  have  no  title,  yet  it  appeareth  the 
common  fliall  plaintiff  had  no  title  to  a  moiety,  and  then  he  could  not  puniih 
not  have  «siea-  the  defi^ndants  for  his  moiety  in  this  aftion,  where  he  muft  make 
«ter  wUh^ur  ^^^'^  •  otherwife  perhaps  in  trcfpafs  :  and  for  the  otlier  moiety,  he 
•dualTuftcr.  fl^a'l  ^ot  have  an  aftion  without  an  cxprefs  oufter,  which  is  not 
found.  Wherefore  it  was  adjudged  for  the  defendants,  V.  Co*  a. 
Co.  Lit.  199.  Injiitutes  519. 
J.  Lton,  2X>.     sajk,  j^,,    Cowp.  %iy,    x.  Term  Rep.  759.  in  notis. 
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Sir  Moylc  Finch  againft  Throclunorcon.  Ca«x  aj. 

33*  Btiz.  Im  tbi  Sxcbequtr  Ctrnmber. 
HilafyTirm,  ^z.EUz.   Rdl     . 

npHE  cafe  upon  demurrer  w«,  that  King  Phiftp  and  queen  Mary^  ipfof^ovoidhm 
-^    I.  {tf  2.  Pk  faf  Maryj  demifcd  the  fite  of  the  priory  of  Rave/ion  the  conditioo. 
in  tlic  county  of  Bucks  to  Tb.  Thockmorton  for  feventy  years,  ren-  no  acceptance 
dering  rent  at  the  feafts  of  the  Annunciation  and  St.  MichaeU  with  ®^  ^en*  a^w- 
a  provijif   that  upon  non-payment  within  forty  days  after  the  i^*,^*^^I!^|J^ 
feafts,  the  leafe  ihould  ceafe  and  be  void.     9,  EU%.  the  rent  was  tinuancc  •  and" 
not  paid  at  Afichaelmas^  nor  within  forty  days  after ;  but  afterward  che  iwerfiqn 
the  Queen's  receiver  received  it,  and  maketh  an  acquittance  as  if  it  *>cing  m  the 
had  been  paid  at  the  day,  and  receiveth  the  rent  afterwards  every  ^^"'  ^ 
year  till   30.  Eliz,  ana  makes  acquittances  of  it.     <^o.  Eliz,  ,the  may^ter^^J^ 
queen  grants  this  land  in  fee  to  Sir  Thomas  Henneage^  and  after-  out  offioefeuod. 
ward  an  office  was  found,  which  found  the  non-payment  9.  Eli%,  Ante,  3. 167. 
upon  which  Sir  Thomas  Henneage  entered,  and  let  it  to  tlie  plaintiff.  ^^^*  *55- 

First  Question  was.  If  tlic  leafe  was  void  or  not  without  P9p.  25. 5j. 
office? — Second,    If  the  acquittance  could    make    it  good? — Moor,  291. 
Thirij,  Admit  there  muft  be  an  office,if  after  the  patent  it  cometh  *•  ^°^*  ^^• 
time  enough  for  the  patentee  to  avoid  it  ? — And  tlj^is  was  divers  ^^^^^  f^ 
times  argued  at  the  bar,  and  afterwards  by  the  Barons.  184.  jij. 

».  Leon,  134.  ' 

And   all  the   Barons    agreed  for  the  plaintiff;    and  thatc^,^***^ 
tliis    leafe   was   void  immediately  upon   the  non-payment ;  for  173! 
the  words   are,    that  upon  non-payment   the   lealc    (hall  ceafe  Cro.  jac.  5C 
and   be   void,   fo  that  tlie  land  is  difcharge^  of  this  contraft  344- 
of  the  term,  and  the  patentee   is   no  longer  a  termor,  nor  (as  ^^^co^'^L 
Manwood  faid)  a  tenant  at  will,  nor  at  fufferance,  but  only  as  a  T.  00.11^%, 
bailiff  or  pernor  of  the  profits  de  [on  tort^  and  then  all  the  accept-  Hlowd.  131* 
ance  after  cannot  make  a  void  leafe  good ;  and  the  office  is  only  Cowp.  ^ti.^ 
neceflary  to  inform  the  queen. when  the  condition  was  broken,  to  ^^"8**  57* 
intitle  her  to  all  the  mean  profits,  and  to  reduce  the  pofleffion,  if  ^*  ^«'"*^ 
the  eftate  had  continued  put  of  the  queen  :  but  as  this  cafe  is  only  a.  cob  344. 
to  intitle  her  to  the  mean  profits,  and  being  found  only  for  this 
purpofe,  it  is  well  enough  for  the  time,  notwithftanding  the  patent 
of  the  inheritance  ;  for  they  held,  that  the  firft  eftate  ended  as  by 
limitation,   and  in  fuch  cafe  no  office  is  needful  to   intitle  the 
queen:  alfo  it  ends  by  the  limitation  in  the  firft   letters  patents, 
which  are  a  record ;  fo  the  record  which  doth  create  it  doth  deftroy 
it,  and  the  patentee  might  enter  as  in  land  of  which  there  was  no 
leafe.    And  it  was  adjudged  for  the  plaintiff. — N'ota.  A  writ  of 
error  was  brought  in  the  exchequer-chamber,  and  error  affigned  in 
the  mat^pr  of  law ;  and  after  argument,  Mich.  36.  iff  37.  Eliz.  th« 
judgment  was  affirmed. 


Terminp 
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3.3.  Eliz*  In  the  Queen's  Bench. 

Sir  Chriftophef  Wny,  Knt.  Chief  Jujlicc. 

Sir  Francis  (irawdy,  Knt,  ^ 

John  Clench,  Efq.  >  Jujlices^ 

Edward  Fenner,  Efq,  .  J 

Sir  John  Popham,  Knt.     Attorney  General. 

Sir  Thomas  Egerton,  Knt.    Solicitor  General. 


Caix  X. 


Fermor  againjl  Dorrington. 

•iwiJlpiwe  it  CTION  for  words,  which  were,  "  I  will  prove />m^r  to 
«  S^'  r\  "  ^  ^  perjured  knave."  After  verdift  it  was  alledgcd  in 
knaw,*>  are  ^  -^  arreft  of  judgment,  that  the  words  are  not  aftionable,  for 
•aioiMbie.  he  doth  not  fay  he  was  perjured,  but  that  he  would  prove  him  per- 
Poft.  730.  jurcd  ;  for  it  may  be,  that  if  he  doth  any  aft  after  that  he  may  be 
Cfo.  Jac.  aiy  convinced  of  it.— But  all  the  Court  held,  that  the  aftion  lay, 

H  and  the  words  cannot  have  fuch  conflruftion. 
JodgflScnt  Another  matter  was  alledged,  that  in  the  venire  facias  and 

^^f?'*f*  dtjlringaiy  one  Taverner  was  named  one  of  the  jurors  ;  but  in  the 
Sriman  name  return  of  the  dijiringas  in  lieu  of  Taverner  one  Tumor  was  returned, 
©fa  juror  be-  and  was  fworn,  and  tried  the  matter;  fo  rt  is  a  mi  f- trial,  being  tried 
tveenthcv««>#  by  onc  that  was  not  returned  in  die  venire  facias.  And  Coke  cited 
and  dt/iriitgasA  ^  precedent  in  this  court  between  Doujby  and  fVilht^  where  a 
P^tLzIi  258.  J^^^  ^^  returned  by  the  name  of  Gregory  Willot,  and  in  the  dij- 

tringas  he  was  named  George  fVillqt^  and  he  witli  others  pafled  upon 
5.  Co.  4*.  the  inqucft ;  and  for  this  caufe  tlie  judgment  was  ftaycd.  And  another 
Cit).  Car.  203.  precedent  in  the  exchequer,  where  onc  Afizael  was  returned  upon 
Cro.  Jac.  xx6.  ^j^^  tjenir^  facias^  and  upon  the  dijiringas  onc  Michael^  and  both 
Hob.  64.  thcfc  were  returned  for  lirnames  ;  and  becaufe  Michael  was  fworn, 

3.Bac.  Abr.  &c.  the  judgment  was  ftaycd. — ^And  fo  it  feemed  to  the  Court  ; 
«7^-  but  they  at  firft  doubted  if  the  variance  in  the  firname  be  a  caufe 

Cowp.  42J.       ^^  ^j^y  judgment ;   but  for  variance  in  the  chriftian  name,  they 

agreed  clearly  the  judgment  fhall  be  flayed,  but  one  may  have  two 

firnamcs.     But  afterwards  it  was  rcfolved  tlie  judgment  fliould 

be  ftaycd. 
Ok%\  2.  Taylor  againft  Beal. 

^iutrty  If  alcf-  T^EBT  for  rent  referred  upon  a  leafe  for  years.  The  iffue  being 
^«c  isavitjKmfisd  XJ  joined  if  the  rent  were  paid  or  not,  the  defendant  gave  in  evi- 
Sthl^t'for  <i^"cc  for  part  of  the  rent,  that  tlie  plaintiff  by  covenant  was  to 
the  repairs  of  repair  the  houfc  and  did  nof,  and  that  tncreupon  nc  expend^  part 
the  premifcs  t     oY^fe  rc^  irt'lf^^  the  houlc*  ''Tlic'queftibn  was.  If  tiiis  evi- 

1.  Leon.  237.  dencc  wiTmamtaih  the  iffue?— Gawd y  conceived  it  did,  for  the 
^Ld  R  i  ^^^  giveth  this  liberty  to  tlie  leflee  to  expend  the  rent  in  repani- 
Doug.  7X  I  tions,  for  he  ftiall  be  othcrwife  at  great  mifchief,  for  the  houfc 
1.  Term  Rep.  |  may  fall  Upon  his  head  before  it  be  repaired ;  and  therefore  the  law 
454-  457'  /  allowcthhim  to  repair  it,  and  recoupe  the  rent.  Videiz.  Hen.  Z.pL  i. 
2.T.Rep.63<^.  12.  Rich. 
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12.  Rich.  2.  Barr.  242.     14.  Hm.  4.  />/.  27. — Fenner.  It  is  no      TAiriom 
evidence ;  for  if  the  leflbr  will  not  repair  it,  he  is  to  have  his       ^^ 
covenants  againft  him. — Clench  feemed  he  might  well  expend  ^^ 

the  rent  in  reparations,  but  he  ought  to  have  pleaded  it,  and  can<- 
not  give  it  in  evidence  upon  the  general  iflue ;  and  they  thereupon  . 
moved  the  jury  to  find  the  fpecial  matter.  And  as  to  the  refidue  of 
the  rent,  he  Ihewed  that  he  paid  it  to  others  that  had  rent-charges 
out  of  the  lands,  which  the  leflbr  had  covenanted  to  pay,  and 
tliat  by  the  commandment  of  the  leflbr  he  paid  the  rent,  m  dif- 
chaige  of  the  faid  rents :  and  this  was  clearly  held  good  ;  for  pay- 
ment to  another  by  the  plaintiff's  appointment,  is  payment  to 
himfelf. 

Trufloe  againft  Yewre*  Casi  «. 

IT  was  agreed  upon  evidence,  that  where   a  controverfy  was  The  intewii  of 
^  between  two  perfons  for  a  leafe  of  land,  who-  fubmitted  them-  *neftaieforyfcart 
fclves  to  the  arbitrement  of  J.  S.  for  it,  and  J.  S.  did  award  that  ^^^^^T**  ^^ 
one  of  them  fliall  have  the  land,  this  is  a  good  gift  of  the  intereft  pj,ft*!^^ 
of  the  term.     12.  ^fe^  25.     But  if  the  award  were,  that  he  ftiall       '      '^ 
permit  and  fuffcr  the  odier  to  enjoy  the  term,  this  giveth  not  the  ,  ^j  ^br  ^^ 
mtereft  in  it.  Dyer,  \$J'^^ 

3;  Bac.  Abr.  411.    x.  Leon.  lOf. 

Also  it  was  held,  that  if  a  term  be  devifcd  to  an  executor,  the  Eicaion. 
remainder  over,  and  the  executor  enters  genei^lly,  this  fliall  be  10.  Co.  47.  Ii. 
taken  as  a  devifc,  for  it  is  more  for  his  benefit.— They  moved  the  P^o^d.  520* 
jury  to  find  thefe  matters  fpecially,  but  they  would  not,  but  gave  *p*^  37- 
a  general  verdia.  ^    .  ^8^435, 

GoTt^a^ainft  Parkhurft.  ^ 

^       <.  .         Cass  4, 

P^JECTIONE  FIRMJE.     Bail  was  put  in  for  tlie  defendant  by  if  the  baii-piece 
the  name  of  Parkes^  but  the  declaration  and  all  the  proceeding  's  in  a  differaot 
Was  by  the  name  of  Parkhurft ;  and  this  matter  after  verdift  was  p^n^^frwi  tiiac 
alJet%cd  in  arrcft  of  judgment. — And  Trin.  33.  it  was  adjudged,  that  ^^'**^'*^ 
'tor  this  caufe,  plaintiff  nihil  cap.  per  billntji ;  for  it  doth  not  appear  taken  off  the  file. 
that  the  defenclant  agamft  whom  the  judgment  was  given,  was  mjudgmtntfliau 
cujlodia  mafefchaliiy  and  otherwife  the  proceeding  againft  him  is  ^  reverted. 
C9ram  ncnjwiicey  21.  Hcn,6,pL  lo.  and  it  cannot  be  intended  the  ^°^'  ^^*' 
fameperfon,  neither  can  it  be  amended.     And  the  Court  faid,  ^^^'  *64« 
if  there  be  a  bail,  and  the  bail  piece  is  pulled  off  the  file,  the  party  ^°^\  ^^  . 

Without  remedy,  strange.  921. 

Anonymous. 

TN  an  appeal  of  murder,  the  defendant  was  acquitted,  and  the  l^amages  in- 
'*'  abettors  and  damages  were  enquired  and  afleffcd  to  fijipence. —  creafed  on  ac- 
Godfrey  moved  that  the  damages  might   be   increafed  by  thc^"^^^^"*'''^^* 
Court,  as  they  may  by  the  ftatute  /fi7?.  2.  c  12. — ^And  thz  Court  ^*-  ^^-  '9- 
laid,  they  Ihall  be  increafed.  *•  /T"' 3S7. 

'  -^  «.  Hawk.  2S9. 

Withington  againft  Dalaber.  Case  6. 

TN  appeal  of  murder  by  si/emey  the  defendant  pleaded  nient  ac-  The  genera! 

coupl  *  in  loyal  matrimony  ;  et  Ji  trove  que  foit^  not  guilty  to   the  *^"*  *^  ^^^^"f 
felony.    The  plaintiff  replies,  that  ftc  was  accoupled  in  loyal  matri-  ^^  ^'rbl'rV^l^ 
catibij,  when  it  is  accompanied  by  a  fpecial  plea  triable  by  the  common  Jaw.— Poft,  4^5.     3.  Leon.  a6t 
«•  Hawking'  t»leas  Crown,  483, 
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WiTHxwcTOH  mopi^y  and  doth  not  anlwcr  or  plead  that  he  was  guilty  of  the  felony. 
sga'mfi  j^jjj  £^  ^^  moved,  that  this  was  a  difconti nuance* — Curia. 
When  a  plea  is  pleaded  which  is  triable  at  commoq  law,  and  con- 
cludes over  to  the  felony,  there  the  plaintiff  ought  to  reply  and 
conclude  over  to  the  felony ;  but  when  he  pleads  a  plea  triable 
otherwife  than  by  the  common  law,  it  is  otherwife. 

Ca«  7.  Dethick's  Cafe. 

A  csthedral  if  TTE  was  indided  upon  the  5.  Edw,  6.  c.  4.  for  ilriking  in  Saint 
within  the  5.  X±  PauFs  cburch-yard :  and  it  was  moved,  that  it  being  in  die 
£dw.  6.  c.  4,—  church-yard  of  a  cathedral  church,  it  is  not  within  the  ftatutc. 

— Cvvil  K  contra. 
Carter  king  at  Then  he  pleaded,  that  he  was  by*  the  queen's  patent  created 
amis  is  a  name  Garter  i/»tf  0/*arini,  and  demands  judgment,  becaufe  he  js  not 
of  dignity,  and  fo  named. — And  becaufe  it  was  a  name  parcel  of  his  dignity, 
*^ft°b*^?ed  b  ^"^  ^^^  ^^  ^^  office  only;  for  the  patent  is,  creatnus  c&ronamus  et 
lt!"^Jre  li^^i^^^  i'np<fnmus  de  Garter  rex  beraldorum^  and  therefore  in  all 
nuitier^  not  con-  f^its  agamft  him  he  is  to  be  named  by  this  name ;  for  this  caufe 
ctrninghisoffice?  he  was  difcharged  of  the  indiftment. 

Vide  port.  542, 

8.  C.  x.Lecn.  248^    Carth.  440.    Stnnge,  850^    Bar.  KL.  B.  109.    Fitzg.  175. 275.    3.Bac.  Abr.  57* 

Cxii  I.  Lady  RatclifF  againft  Shubley . 

Trtmty  Term,  3 1 .  Elix.     Roll  415. 

Irii  fofficientif  A  CATION  for  words,  "  She  is  as  very  a  thief  7i&  any  that  robbeth 
words  of  defa-   -^^  ««  by  the  highway-fide."     Upon  not  guilty  pleaded,  the  jury 
mation  bc>^  found  that  he  fpake  thefe  words,  "  She  is  a  worfe  thief  than  any 
/a«rM//,provcd. ,,  ^^^  robbeth  by  the  highway-fide."    The  queftion  was,  If  upon 
H^  '^*%^*'    ^^^^^  words  found  by  the  verdift  fhe  Ihould  have  judgment  ?— Th£ 
a  bLr«!    1.  Court  held  clearly,  that  the  words  in  both  cafes  are  aftionablc: 
'**  but  Gawdy  and  Fekker  held,  ftiat  the  words  found  do  not 
agree  with  the  declaration ;  for  the  jury  do  not  find  that  the  de- 
fendant at  the  time  mentioned  in  the  declaration    fpoke'  the  words 
in  the  verdiA ;  fo  it  may  be  he  fpoke  them  at  feveral  times;  and 
differs  f^om  Bridgets  Cafe^  JOyety  75.  where  the  jury   found  he 
fpake  part  of  the  words  but  not  all;  for  there  tliey  did  acquit  him 
of  the  rcfidue,  and  the  words  are  of  one  fenfe. — Wray  cQvXra. 
•*  As  very  a  thief,"  and  "  a  worfe  thief,"  are  all  one* 

Caii  9.  Cole  againft  Wall  and  Burnell. 

The  idfee  of  a  pJECTIONE  CUSTODIiE  of  a  ward  and  his  land,  And  dc- 
copyhoidcr  may  J-j  clareth,  that  the  lord  of  the  manor  of  S.  had  the  cuftody  of  tlic 
Seftmcnt^t  *^^^^  ^^  '^^^  copyholder,  and  of  his  land,  by  the  cuftom  there, 
•ommon  law.  ^i^til  the  heir  came  to  his  age  of  fourteen  years,  and  that  he  might 
Poft.  535.  717.  commit  the  cuftody  of  his  body  and  land  to  whom  he  pleafcd; 
and  that  one  CL  died  feifed  of  his  land,  being  a  copyholder  of  in- 
4.  ,Co.  26.  a.  heritance,  and  that  the  lord  granted  to  him  the  cuftody  of  the  heir, 
^'!g*  *  *^**  being  within  the  age  of  fourteen  years,  and  the  defendant  ejefted 
Lt.134.*  him.   After  verdift,  it  was  alledgea  that  an  ejetlion:  firma  dodi  not 

s.Com.  Dig.  lie  of  a  copyhold  eftate.— And  foitwas  ruled  by  the  wholeCourt; 
530'  and  the  judgment  was  ftayed.    An4  the  Justices  faid,  that  an 

I.  Bic  Abr.  ejenionefirma  doth  lie  of  a  leafe  made  by  a  copyholder,  but  notfor 
QUb.  Tea,  213*    <•  Term  Rep.  6oo«    a.  Term  Rep.  198. 
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judemife  made  by  the  lord  of  a  copyhold,  by  copy  of  court  roIK  Cots 

^-But  afterwards,  Trin.  33.  Eli%.  this  cafe  was  moved  again  ;  and  ^'"*' 

alledgcd,  that  this  a£tion  is  an  a£tion  upofi  the  cafe,  in  nature  of  ^^^^ 

an  eje^loru  cuJiodiit\  and  not  upon  a  grant  by  copy,  but  upon  a  BugNEtt. 
grant  at  common  law :  and  thereupon  it  was  adjudged  that  the 
aflion  lay. 

Guildeflew  againjl  Ward.  Ca«e  9* 

A  CTION  for  thefe  words  :  "  Thou  haft  ftolert  a  load  of  hop-  Words 
•"-  "  ooles."— And   it  was   ruled,  that  they  were  adionable ;  a^ion»"«- 
for  it  mail  not  be  intended  but  they  were  cut  down  before  ;  for 
otherwife  they  could  not  be  faid  hop-poles,  or  that  he  could 
otherwife  ftoal  them. 


Marfti  and  his  Wife. 


Cktt  !•• 


liTARSH  and  his  wife,   as  executrix  to  PTdkenfonj  brought  a  An  executor 

^^^  writ  of  error  to  reverfe  ^an  outlawry  of  felony  j^ainft  the  »"*>  ^'^^%  ■ 

tcftator.     The  error  afligned  was.  That  the  exi7ent  iifued  to  London,  "^"^  ?^!ir*  l^ 

,,/t.^  Y  t       '   '  I*       y    1     ^    '  *  reverie  the  out- 

ttnd  the  Ihenir  returned  quod  exigtfecer   de  comitatu  m  comttatuniy^^^^i^  fdony 

whereas  it  ought  to  be  de  huftlugo  in  hu/iingumy  for  they  have  no  coun-  of  hU  tcftator. 
ties;  and  for  this  caufe  it  was  held  a  manifeil  error.     But  the  Port.  273.  553. 
principal  queftion  was.  If  error  lieth  by  an  executor  to  reverfe  an  ,^  rqU.  Abr. 
attainder  of  felony  in  the  teftator? — Coke,  and  Poph  am  Attorney  91*. 
Generalj  alledged,  that  it  cannot  be  maintained  by  an  executor,  s-^®*  "*•■• 
Firft,  Becaufe  a  perfon  attainted  cannot  have  executor.     Secondly,  '•  ^^'  **♦" 
Executor  cannot  have  error,  but  to  reverfe  a  judgment  in  the  j.^^nlVic. 
perfonalty.     But  here  the  judgment  is  more  high,  for  it  is  in  the  3'  Dan.Ab.  14. 
realty  ;  and  it  may  be  mifchicvous,  for  the  executor  may  purfue  Godb.  376. 
faintly;  and  fo  the  judgment  may  be  afiSrmed,  and  bind  the  heir.  Saik.  6o.a95» 
Thirdly,  Upon  a  writ  of  error  to  reverfe  an  attainder  in  felony,  **  "*^'''  ^*** 
Vijcire  facias  ought  to  be  to  warn  the  lords  mediate  and  immediate, 
which  cannot  be  at  the  fuit  of  an  executor. — Gawdy  conceived 
the  a£tion  did  well  He:  for  executors  are  privy  to  the  judgment, 
and  peradventure  have  all  the  lofs ;  for  it  m»^y  be  that  he  that  is 
outlawed  had  only  goods,  and  no  land.     And' as  to  the  difability 
alledged,  that  the  teftator  was  attainted,  and  fo  had  no  goods,  nor 
can  make  an  executor  ;   it  is  not  material  in  this  fuit,  where  they 
are  to  reverfe  the  attainder  which  doth  difable  them,  as  ii.  Hen,  4. 
pL  64.     But  it  doth  not  appear  by  that  book,  that  he  was  out- 
lawed for  felony.     And  as  to  the  fanit  purfuing  of  the  ad  ion,  the 
heir  and  executor,  by  rcafon  of  their  fcvcral  interefts,  may  have 
feveral  writs  of  error,  as  the  tenant  and  vouchee  may.     And  as 
to  thc/cire/aciasy  this  needs  not  be  in  refpeft  of  the  goods  which 
ire  intended  to  be  in  the  queen's  hands,  who  is  ahvays  prefent  in 
court;  and  it  is  to  be  well  confidercd,  if  it  maybe  againft  the 
lords.  But  the  clerks  faid,  a /r/r^ /i?c/i?i  had  been  awarded  againft 
the   lords. — Wray.  The  difability  alledged  is  not  to  be  objeftcd 
againft  the  executor,  the  fuit  being  to  reverfe  it.     And  the  cafe  is 
to  be  well  confidered,  for  it  may  be  very  mifchievous  againft  th<6 
lord.  Et  adjonrnatur. 

See  the  continuation  of  this  cfafe,  poft,  z73« 

CKO.  £L».  PAKT  I.  Q  Gar^ons 
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Caib  ii.- 


Garnons  againft  Sir  Henry  Wcfton. 

Trinity  Term^  32.  £//«.     Roll  877, 


AfincpIcaWed  rRROR  Upon  a  judgment  given  i;i  an  aflifc  of  a  rertt-charge  of 
of  two  manors  ILi  £f^y  pounds  per  annum  \  in  which  the  title  was,  John  Vaughan 
*ws>^%!^v^'  *"^  -'^'^'^  ^^^  ^^^^  (mother  of  the  plaintiff  in  the  affile)  were  feifcd 
aflUe  for »  rent-  of  the  manors  of  Huntington- Englf/h  and  Huntington-fVeUh ;  and  by 
charge  againft  the  fine,  1 8.  £//«.  conveyed  the  manors  inter  alia  to  one  frhitney^  per 
feoffee  of  ate-  nomen  of  two  manors  and  of  fifty  meffuages,  and  three  handred 
nouiec^arVto*  ^^^^  ^^  hndy  &c.  who  by  the  fame  fine  rendered  the  faid  rent  of 
•vcrthc/i/#of  fifty  pounds  to  them,  and  the  heirs  of  j^nne;  and  rendered  the  ma- 
the  tenant  in  tailnors  and  tenements  aforefaid  to  them  for  tlieir  lives,  remainder  to 
Ante,  87.  112.  Prancis  their  fonin  tail,  remainder  to  the  heirs  of  jinne  ;  and 
Poft.407.  jjj^^  j^f^^  Vaughan  and  jinne  died,  and  that  the  rent  defccnded  to 
Flowrd,  264  431.  the  plaintiff  as  fon  and  heir  of  Jnne ;  and  that  Francis  entered  as  in 
Lut.  357.1172.  his  remainder,  and  tliereof  enfeoffed  the  faid  Garnons^  who  was 
'si'*'^'  *^^'  ^^"*^^  ^^  ^'^^  affife;  and  upon  nul  tort^  nul  dijfeifin  pleaded;  and 
o.  Co.  fo.  b*     found  for  the  plaintiff,  he  had  judgment  to  recover. 

Upon  this  error  was  brought. — Firft  Error.  That  this  fine  is 
pleaded  of  thefe  manors  inter  alioy  fo  it  may  be  intended  that 
other  lands  paflcd  in  the  fine:  fo  an  affife  brought  againft  him  that 
was  only  tenant  of*  the  manors,  is  not  good ;  tor  all  the  tenants  of 
the  land  charged  are  to  be  named. — Second,  Becaufe  the  life  of 
jFr^?«m,  who  was  tenant  in  tail,  was  not  averred. — Third,  That  the 
Jine  by  the  grant  of  the  rent,  and  of  the  land  to  the  fame  perfon, 
by  the  fine,  is  repugnant  for  the  rent,  and  fo  void  :  for  fhc  can- 
not take  the  land  and  rent  at  the  fame  time. — Fourth,  When  flic 
had  the  remainder  in  fee  of  the  land  charged,  the  rent  by  this  is 
tyiyA\\(^.'-%-X'Eyi£.^hforiheplamtiffy7Ly^^ 

To  the  firft,  Gawdy  and  Clench  held  it  to  be  error;  for  it 
being  inter  alia^  the  per  noijien  fhall  be  intended  of  more  than  the 
two  manors ;  and  the  terre-tenants  of  the  refidue  not  being  named, 
iftis  not  good. — Fenner  contra. 

To  the  fecond  error,  they  all  held  the  life  of  Francis  needed  not 
to  be  averred,  for  he  had  made  a  feoffment,  and  fb  thc.eftatc  did 
continue. 

Aren^of  rent  To  the  third  error,  it  feemcd  to  them,  that  the  rent  granted  by 
mafbctranfpo-  the  fame  fine  that  the  land  was  granted,  was  good;  for  the  law 
fed  by  conitrac.  ^^y^  ni'arftial  them,  «nd  the  grant  of  both  ftiall  be  good.— For  firft^ 

eff^^uaT    *'   '^^^  ^^^^  **^^  P^^^'  ^^^  ^^^^  ^\  ^^^'  be  as  a  purchafe  of  tlic  land 

by  Jnncy  who  was  feifed  in  fee  of  the  rent ;  and  the  purchafe  of  the 

f^iion*.  l\'.     remainder  in  fee  fhall  not  extinguifh  the  rent,  but  it  Ihall  be  in  ejfe^ 

Piowd.'34.  '      during  the  particular  eftate;  for  by  this  the  pofleffion  is  only 

i.Saik.  ^t7.      charged.    And  therefore  Gawdy  faid,  the  difference  is  where  one 

».ConvDij;      hath  a  rent  fervicc,  and  he  purchafeth  the  remainder  or  reverfion 

35^*^  in  fee,  all  the  whole  feigniory  is  extinft;  for  the  entire  tenancy  is 

•held,  but  the  purchafe  ot  the  reverfion  or  remainder  in  fee  doth  not 

extinguifh  a  rent  charge;  for  it  is  chargeable  upon  the  pofleffion^ 

•fer  he  fhall  avow  as  in  land  chargeable  to  nis  diftrefs,  Et  adjonrnatur, 

l^OTA,  It  was  difcontinucd  by  the  death  of  Sir  Henry  Wtfion. 

Pag« 
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Vagc  agaiftft  Faucet.  Cah  u. 

Eajfer^erm,  ig.  Eliz,     Roil  121. 

ERROR  of  a  judgipent  given  in  Lpme. — The  error  afligned  was*,  "^l*®  almanack 
That  the  judgment  was  given  at  a  court  held  there  16.  February,  [l^'^^Jl'^^^'^'^ 
i6.  £/fz.  and  this  day  was  Sunday  (a)^  and  it  was  fo  found  by  tlie  ou^he  week  b^ 
examination  of  the  almanacks  of  that  year.— And  it  was  ruled,  the  day  of  the 
that  this  examination  was  fufficient,  and  a  trial  ^rr^mV  was  not  y"r;anda 
neceflary,  altliough  it  were  an  error  in  fail.    And  the  judgment  J^^sj^^*^'^^  '*• 
was  rcverfed.  w!iy?s  Vd. 

AntCiiio.  z.Shl.300.  («)Bncton  134.  Co.  Lit.  ^5.1*  2.111(1.364.  PJowd.165.  2  Salk.  ^16.  Cro.Ctr, 
602.  W.  Jonei,  1 56.  5.  Burrow,  Swan  v.  Broom,  1596.  FoA«  373.  5.  Com.  Dig,  ^23.  6.  Mod.  41.  X.d« 
Ray.  4. 281.  870,  1 544.  1556.     2.  BU  Rep.  icc6. 

{«)  Sec  29.  Car.  2.  c.  j% 

Ward  agahjl  Knight.  Ca»e  13. 

trinity  Term,  30.  Eliic.     JUll  646. 
A  CTION  ON  TH  E  CASE.   And  declares,  that  whereas  Loftocke  a  tenant  in  «». 
•"■  is  an  ancient  village,  and  ancient  demefne  of  the  crown  of  o^7bc*'{ivU**^ 
England^  and  that  the  tenants  and  men  of  ancient  demefne  are  to  cd  fronTpiiyiM* 
be  quit  of  toll  in  all  places,  &c.   and  that  he  was  an  inhabitant  toll  where  he 
and  tenant  there,  and  had  broiight  his  goods  to  larmQuth ;  the  de-  trades  as  a 
fendant,  not  being  ignorant  thereof,  Had  taken  one  cable  of  his  *^""'"®°  "**'• 
goods  for  toll,  ^c.     The  defendant  juftified,  for  that  Tarmouth  ^  *"** 
is  an  ancient  borough  incorporate  of  bailiffs  and  burgeffes,  and  »•  RoU.  Abr. 
had  ufed  from  the  time,  &c.  to  have  a  water-bailiff  there,  and  had  ?*'• 
ufed  from  the  time,   he.   to  have  toll  of  the  tenants. and  inhabi- pj^'p*'^^!^ 
tants  of  Loftocke^  for  any  of  their  goods  brought  there  by  fea  for  2.'inftl22l. 
mcrdiandife,  and  if  it  be  not  paid  to  diftrain,  &c.    and  the  plain-  i.  i-con,23x. 
tiff,  being  an  inhabitant  of  Lojlockc^  brought  by  fea  twenty  hun-  *•  ^^^  >9'* 
dred  weight  of  cable  ropes  to  larmouth  for  merchandife;  for  which  J,,,*^  ^  '* 
he  demanded  toll,  and  becaufe  it  was  not  paid,  took  this  cable  j.  ^m.  Abr. 
rope  nomine  di ft ri^ionis^  (sfc.     And  upon  this  it  was  demurred ;  and  459, 
it  was  argued  by  GoLDiNG/cr  the  plaintiffs  and  by  HoBARTyir/^^  Do«gl.  19c, 
defendant  \  and    in    the    fame    term  *  it    was    adjudged    for   the 
defendant. — Tif  eCourt  ga.ve  no  public  reafon  of  it,  but  privately 
did  agree  between  themfclves  for  the  fubftance  of  the  matter ;  for 
Wray  faid,  it  is  not  reafon  they  fhould  be  difcharged  for  mer- 
chandife ;  and  fo  are  the  books,  ride  0.  Hen.  8.  //.  25.  19.  Hen.  6. 
pL  66.     7.  Hen.  4.  pL  43.     Fitz.  N.  B.  228.  a.  contra. 

Lx)velace  againjl  Grimfden.  ^C"  '^ 

Muhaeimoj  Term,  32.  ^^^33.  Eliz,     Roll  g^. 
pRROR  of  a  judgment  in  the  common  pleas. — The  error  afligned  %•  if  the  join- 
j^  was.  That  in  trefpafs  for  taking  of  five  horfcs,  the  defendant  ^^^f^V*^^ 
juftifieth,  for  that  one  Guillam  was  amerced  for  blood-fhed  within  \?^^  S'aidedirf. 
his  leet :  and  that  he,    and  all  thofc  which  were  lords  of  the  eer  vcrdia  ? 
manor,  from  the  time,  &c.  had  ufed  to  diftrain  the  beads  of  any  Ante,  214. 
which  came  within  tlie  i^gpor,  and  were  in  the  poflcffion  of  any  a.RoU.Abr.99, 
man  that  was  amerced  in  nre  Icct  for  the  amercement ;  and  faid,  that  Saik.  173.  2x6. 
thefe  five  horfes  were  in  the  pofleffion  of  Guillam  ;  for  which  he  l-<l.Ray.9d.385. 
did  diftrain  them,  &c.  The  plaintiff  took  iffue,  that  tliey  were  not  »-Com.Dii5.33i. 
in  the  poflcffion  of  Guillam.  And  upon  this  iffue  being  joined,  it  was  i^^Sxli^l, 
found  for  the  plaintiff;  and  judgment  ^iven  for  him. — And  it  was  i.Ter.Rep.isi. 
affigncd  for  error,  tliat  tlic  iffue  was  joined  upon  a  thing  merely  i.Tcr.Rep.75S. 

0^2  void; 
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LovttACE    void;  and  fo  no  iflue,  and  not  aided  by  the  ftatutc  of y^o/axY/.— 

a^aiV       ^nd  THE  Court  agreed,  that  if  there  be  no  matter  of  bar  in  th« 

tiMsdi^Yf.    pj^^^  ^^j  ^^  iflue  joined  upon  it,  this  is  void,  and  not  helped  by 

the  flatute  of  jeofails.     But  if  the  plea  containeth  matter  of  bar,* 

and  iflue  is  joined  upon  a  thing  not  material,  this  is  aided  by  the 

32.  Hen.  8-  c.  30.    J8ut  here  is  no  matter  of  bar ;  for  the  pre- 

,Poft.a59«455.  fcription  is  agreed  to  be  void  ;  and  then  if  no  bar,  no  iflue;  and 

fo  can  be  no  mif-joining  of  iflues,^  when  there  is  no  iflue  joined. 

And  although  the  bar  was  ill,  fo  tliat  the  plaintiff  might  have  had 

judgment  upon  the  bar ;  yet  judgment  bemg  given  upon  the  ver- 

dift,    where  no  iffue  was  joined,  is  erroneous. — And  they  all 

agreed,  that  the  judgment  (hould  be   reverfed :  but  they  would 

advife  till  the  next  term. 

Case  15.  *  Grccn  dgalnft  Penilden. 

If  thefpiritiiai  PROHIBITION  for  fuing  for  tithes,  was  prayed,,  for  that  he 
couitivfufea  ^  had  pleaded  in  tlie  fpiritual  court,  that  the  faid  P^iA/rjf  wa^ 
plea  good  at  not  lawful  incumbent,  but  one  Taylor  ;  which  plea  they  would  not 
*^fbto?"<»&aU  *^^^^  ^^  parilhioner  to  plead  to  the  right  of  the  mcumbency.— And 
go.  *^  *  ^^  ^^^*^  granted  per  Curiam  ;  for  he  being  the  tenant  of  the  land, 
3.  Leon.  26c.  ''^^y  pl^**  i^  or  elfe  he  (half  be  twice  charged  for  his  titlies* 
C6WP.424.    Dough  37s,     X.  Term  Rep.  551. 

^       .  Man's  Cafe. 

Caib  i6. 

Jf  the  fpiritual  \X^  ^^^  married  his  wife^'s  fitter's,  daughter  (a) ;  for  which  he 
court  impeach  was  fued  before  the  High  Commiffioners.     For  although  this 

a  mar. ia^c  with- was  not  prohibited  within  the  Levitical  degrees,  yet  becaufe  de- 
*^Td^*  ^^^"*"  grees  more  remote  arc  forbidden,  they  gave  fentence  of  divorce. 
prohiWti^lics.  ^^^  ^^^  grounded  his  prohibition  upon  tlie  32.  Hen.  8.  c.  38. — And 
'  a  confultation  was  prayed  and  granted,  becaufe  the  prohibition  is 
Hob.  181.^  j^Q^  IQ  \^^  if  \x,  be  not  within  the  Levitical  degrees  :  and  here  it 
304"^  '  '°''      ^'^^  general,  and  therefore  not  good.     Fide  Co.  Liu,  235. 

Vent.  10.  15.  21.  Eq.  Caf.  t^6.  («)  Moor,  907.  4.  Leon.  16.  Vaugh.  448.  3.  Lev.  364.  5.  Mod.  f6S. 
448.  I.  Sid. 434*  2.  Let.  254.  a.  Jones,  118.  Ray.  464.  Lut.  1077.  2.  Inft,683.  Koy,  29.  Comb.  356* 

^^"  »?•  Stranfliam  againjl  Cullington. 

If  the  fpiritual  pROHIBITION  for  fuing  for  tithes,  as  proprietor  of  the  rec- 
court  attempt  A  ^^^  ^f  Cednam..  And  (hewed,  that  the  tithes  did  grow  inter  hca 
d^^X^im".  ^^^'>^*'/'^  ^f  ^hat  parifh,  as  he  ought  to  do,  and  that  muft  be  firft 
c$,iprolUbitionP^°y^^'  The  defendant  there  pleaded,  that  the  land  was  in  the 
iie,.  parifh  ef  AJhpole^  and  that  he  had  paid  the  tithes  there  ;  and  upon 

Ante,  178.  this  tliey  are  at  trial,  and  upon  this  he  had  a  prohibition  ;  for  the 
».  RoU.  Abr.     bpunds  of  the  parilh  are  triable  by  the  common  law. 

991.     7.  Co.  44-     3.  Leon.  129.     Cowp.  424. 

if'flr./iy  isfuf-  And  upon  another  prohibition  for  tithes,  unity  of  pofleffion  in 
ficicnc  proof  of  the  time  of  the  abbot,  at  the  time  of  the  Diflblution,  was  furmifed  ; 
a  fuggtftion  in  and  proved  it  by  the  tcftimony  of  Mr.  Hynde  and  another,  who  faid, 
.^'rnot'"'  "^^^ii}'^')  ^«^^\  ^'^^  of  appropriatic^of  the  parfonage  to  tlie 
^  abbot;  for  which  they  venly  thought, Miat  there  was  an  unity  of 

Moor,9ii.  pofleffion  at  the  time  of  the  Diflblution.— And  this  was  ruled  no 
Ko^'aV^'  P^^°^'  ^^^  ^^  *"^y  ^  intended  not  to  continue  ;  and  a  confultation 
Kelly,  :co.       ^vas  granted:  but  tliey  faid,  that  hcar-fay  fliall  be  allowed  for  a 

4  Bac.A!.»r.246.  prOOf. 

»•««'•  sj*  •   -  Apptthwart 
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Applethwart  agahjl  Nortly.  Casi  ij, 

Michaelmas  Ttrm^  32.^33.  Eliz*     Roll ^^jz, 

A  SSUMPSIT.   That  in  confideration  he  promifed  the  defendant  a  promifc  in 
■^^  to  marry  his  daughter,  he  promifed  to  give  the  plaintiff  fdrty  conficicnition  of 
pounds  :    et  dicit  in  faih^   that  he  had  married   his  daughter,  carriage  \% 
Upon  mn  qffumtfit^  it  was  found  for  the  plaintiff:  and  it  was^^J^^IJ^" 
allcdged  in  arreu  of  judgment,  that  no  time  or  place  was  alledged  ftatc!n  thedJT 
of  the  requeft. — Sed  nm  allocatur  \  for  it  is  in  nature  of  a  debt ;  clanition  the 
and  it  is  not  here  appointed  to  be  upon  requeft,  but  otherwife  itis  "«'  *"«>  p^'*^* 
of  a  thing  collateral.  *^  '^«  «^*i"««- 

Ante,  74.      5.Com.I)ig.5», 

Hopkins  againft  Stapers.  q^^^ 

A  SSUMPSIT.    For  that  in  confideration  he  had  fold  and  de-  a  promife  ta 
^*'  livered  one  thoufand  couples  of  Newland  fifh  ad  ufum  propria  pay  on  arrival 
vm  of  the  defendant ;  and  in  confideration  he  had  fhipped  the  faid  ?"  A>ch  aport, 
fifh,  and  agreed  to  tranfport  them  from  Brijiol  to  St.  Lucar  in  of  SST^ ulm^ff* 
Spa':ny  and  to  re-tranfport  from  thence  the  value  of  the  filh  to  having'fdd  * 
London  or  BriJlol^  fecundum  ufum  mercatorum^  the  defendant  pro-  good*  to  the ufe 
mifed  to  pay  to  him  120L  upon  the  arriving  of  them  in  portu  of  the  defendant, 
St.  Lucar :  and  alledges  in  faHo^  that  he  arrived  with  them  fli//>or-  ^"^  ^**"' 
turn  St.  Lucar ;  and  had  re-afported  from  thence  goods,  to  the  value  Mrt^h^^'*is  * 
of  the  fifh  at  London^  fecundum  ufum  mercatorum.     Upon  nonajfump"  good,  though 
Jit  pleaded,  and  found  for  the  plaintiff,  the  arrival  isaU 

ledged  ad  the 

EcERTON  moved  in  arreft  of  judgment, — Firft,  That  it  is  no  ?^!^  ^"  1^**^ 
confideration  ;  for  he  faith  he  had  fold  and  delivered  the  fifii  to  the  Jo*tI^  Sfe 
ufe  of  the  defendant,  but  ftieweth  not  to  whom;  by  which  it  goods  were  fold, 
might  appear  the  property  was  altered  by  the  fale. — Secondly,  He  or  vntb  wUm 
faid  in  confideration  he  agreed  to  tranfport,  but  faith  not  with  ^  "P'**** '° 
whom ;  and  it  may  be  he  agreed  with  a  ftranger,  which  doth  not  ^^^^^^  ^**^™» 
bind  the  defendant. — ^Thirdly,  The  promife  is,  he  fhall  be  paid  »•  ^'  R«y» 
when  he*  arriveth  in  portu  St,  Lucar ;  and  he  fhewed  he  arrived  ad  '3^^' 
portum ;  which  is  no  performance  of  the  confideration ;  and  there 
IS  a  difference  between  ad  and  in,  in  conditions  and  confidera-  * 
tions,  though  not  in  charges  ;  and  he  relied  upon  i6.  Hen,  7.  ;>/.  9.  * 
3.  Hen.  4.  pi.  9. — Fourthly,    He  fhewcd  that  he  brought  goods  of 
that  value  to  London^  but  flieweth  not  to  whom  the  property  of  the 
goods  did  belong;  fo  they  might  be  the  goods  of  a  ftranger. 

Curia  contra  in  omnibus.  Fpr  to  the  £rft  and  fourth,  they  faid, 
it  (hall  be  intended  that  the  goods  were  fold  and  delivered  to  the 
defendant,  and  that  he  re-afported  the  goods  of  tlie  defendant ;  for 
it  is  fecundum  ufum  mercatorum^  which  implieth  both.  To  tho 
fecond,  it  (hall  be  intended  that  he  agreed  with  the  defendant  him- 
felf ;  and  if  it  were  with  a  ftranger  to  his  ufe,  it  is  all  one.  To 
the  third,  ad  and  IK  are  of  the  fame  effeft,  and  fhall  not  be  in« 
tended  otherwife, — ^And  it  was  adjudged  for  the  plaintiff. 


Q  3  Mead 
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Cass  tOt 


Mead  againjl  Bygott. 


ft'frthl  A  SSUMPSIT.  That  whereas  J.  Arnold  levied  a  plaint  in  the 
value  of  reini «/ "^  couft  of  Stepney  againft  Stokes^  and  a  precept  to  attach  the 
•//«** deliver-  goods  of  Stokes  was  direftcd  to  the  plaintiff,  being  bailifF  there; 
cd  uiidcr  an  at-  and  whercas  he  attached  Stokes  by  two  quartets  of  corn,  and  de- 
Amrr^s.  I'^^rcd  them  to  the  faid  Arnold  to* deliver  thera  at  the  next  court; 
Poftt'/j^^'  the  defendant  aflumedto  favc  him  harmlefe  of  the  faid  corn.  Upon 
Ro  Ab  6  6  ^^'^  ^JJ^^pfi^  I>ieaded,  and  found  for  the  plaintiff,  it  was  moved 
iioor.  468  *  "^  arreft  of  judgment,'  that  the  confideration  and  proraife  was 
%,  Lev.  1^/  againft  law,  and  lo  void. — And  fo  was  the  opinion  of  t he  Court. 
Cro.jac.  103.  For,  FIRST,  Attachment  cannot  be  of  corn  out  of  facks  (a). — 
>jo.  652.  Secondly,  If  it  may,  it  is  to  be  kept  by  tlit  bailiff,  and  he  ought 

\  wu?'*^^*     ^^^  ^^  deliver  them  out  of  his  hand  to  the  party  plaintiff ;  and  fo 
2.  Biirr.  jij!     ^^  promife  is  againft  law,  and  void. 

(«>  Sec  9*  ft  10.  Will.  3.  c.44«  f.  74, 

Caie  21.  Sir  Richard  Buckley  againft  Wood. 

Michaelmas  Term,  31.  W  32.  £//«.     RoU  381. 

To  charge  an-  A  CTION  FOR  WORDS.  And  declared,  that  whereas  the  dc- 
whcr  with  fdo-  -^^  fendant  did  exhibit  a  bill  againft  him  in  the  ftar-chamber, 
bfii^''^'*^*^^''^  30.  Eliz.  containing,  inter  alia^  *'  that  he  was  a  nofeler  of  thieves, 
chamberU^c^"  *'.  ^^^^^^crcrs,  and  pirates,  &c.*'  and  recited  a  great  part  of  the 
tionablcforthat  bJ^^  5  that  afterwards  the  defendant,  tX  Paujbery  in  Salopy  7.  Alay^ 
^urt  nut  hav-  31.  £//2.  faid,  **  he  would  juftify  his  bill  to  be  true  in  every  part, 
jngjurifdiaion  **  &c."  The  defendant  pleads,  that  the  faid  feventh  of  yl%at 
offcfc« fhc ex!  ^^yi^'^^ffl^r,  in  the  county  of  MiddUfex,  he  was  demanded  by  the' 
hibitinjVuch^'  ^^^^  chancellor.  If  his  bill  were  true?  and  he  faid  it  was  true  in 
bill  was  not  a  all  points,  ABSQUE  HOC  qu'd  dixit  pntdi^a  verha^  before  or  after 
pro.cedioR  in  thc  faid  day,  al'iter  vel  alio  modo.  And  upon  this  the  plaintiff  did 
jllftc^**  ^"^^  demur.— And  Mich,  32.  £^  33.  Ell%.  Tanfield  argued,  that  the 
^nte"  103.  matter  in  the  declaration  is  not  fufficient  to  maintain  the  adion ; 
PDrt.*247.*  for  it  is  for  exhibiting  the  bill,  and  faying  it  was  true  in  all  points, 
s.  c.  4.  Co.  iaJ  T^^  ^^  ^^^  ^*''^>  ^^^  exhibiting  a  bill  in  courfe  of  juftice,  no  aftion 
3!  Leon.  13's.  /Jicth;  and  if  it  be  falfe,  he  fliall  bepunifhed  by  cofts  given  in  thc 
I.  Saund.  i32.^ftar-chamber,  and  not  by  aft  ion.  And  although  the  matters  arc 
f.  Roll.  Ab.  not  punilhable  there  as  felonies,  yet  they  arc  puniftiable  there  as 
l^Bac  Abr  Hiifdcn.canours  in  him,  who  was  a  juftice  of  peace,  and  a  dcpu- 
499.^518.  '  ty-lieutcnant  of  tlic  county,  and  may  be  puniflied  for  abufing  his 
I.  i>rm  Rep.  office.  II.  Eliz^  Dytt^  285,  afcandalis  magnatuniy  for  an  aft  ion  for 
'B.  R.  II  I.  forging  a  falfe  deed  brought  againft  thc  Lord  B,  held  not  maintain- 
a.  Ten»Ro.>.  able.  And  Mch.  27.  £f/  28.  Ellx.  in  this  court,  between  Tuthill 
'^^'  and  Ojborne^  for  exhibiting  divers  articles  to  the  juftices  of  peace 

at  the  quarter  fcffions,  to  have  the  good  behaviour ;  although  they 
were  falfe,  yet  not  aftionable,  for  it  is  in  a  courfe  of  juftice.  So 
Mich.  8.  W9.  Elix,  between  Stanley  and  Curfon^  one  was  brought 
in  by  fubfaem  ad  tcjlificandnmy  and  upon  his  oath  declared  matter 
of  infitmy  againft  the  plaintiff;  yet  he  coming  in  by  courfe  of  juf- 
tice, and  if  he  fwear  fajfly,  he  may  be  pqniflied  for  perjur^f,  it  was 
idjudgcd  an  aftion  did  not  lie.  And  for  the  other  words  in  juftiifica- 
tion  of  liis  bill,  no  aftion  lieth :  for  it  is  not  faid,  he  flicwed  the  con- 
tent? of  his  bill,  and  fo  can  be  no  (lander ;  and  for  faying  he  had  a  bill 
4^:pcnding  againft  one,  \%  nofl^dcr,~CQkJB  cf^ntra.  He  agreed  tlwt 
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if  his  bill  of  complaint  was  in  courfc  of  jufticc,  no  aftion  did  lie ;     Boclkf.y 

but  here  he  complains  of  divers  matters  which  did  not  concern       aiainfi 

himfelf,  but  others,  with  which  he  had  nothing  to  do  ;  and  it       >^»«>*>* 

was  the  Lord  Clinton* s  Cafe^  19.   Eli%,  and  this  is  no  ftar-cham- 

ber  matter,  which  toucheth  his  life. — And  one  Leonard's  Cafe  was 

difmifTcd  for  tlie  like  caufe,  where  one  exhibited  an  Engii/^hWl  in 

the  faid  court,   containing  divers  flanderous  matters,  an  action 

upon  the  cafe  did  lie;  and  Fa/cb.  23.  Eiiz.  in  this  court,  between 

Bowes  and  Stanley^  which  was   entered    Trinity  Ternty  21.  Eliz, 

Roll  559.   this  very  caufe  was  adjudged,  where  one  exhibited  a 

bill  in  ftar-chamber,  and  after  came  into  the  country,  and  fpoke 

of  the  matters  of  his  bill  at  Staffordy  and  affirmed  them  to  be  true  : 

and  adjudged  an  a£lion  lay ;  for  he  Ihewed  not  his  counfel,  but 

publicly ;  and  our  declaration  was  framed  upon  that  precedent. — 

Et  adjournatur.     ride  poji,  page  247.  Cafe  7. 

Chambers  and  Johns.  Casi  2*. 

TpHEY  were  indifted  for  incroaching  upon  the  high-way,  et  Indiament 
'■■  unum  tenementum  ibidem  cre6laveruni ;  whereas  it  Ihouid  be  erexe-  quafhed  fQr 
runt ;  for  there  is  no  fuch  Latin  word  as  erctiaverunt  \  and  it  is  not  Antc,^M"* 
ANGLicE  did  ereft,  which  had  been  good. — And  for  this  caufe  it  ^  ^* 
was  difcUarged.  ^,^-,-- 

X.  Sid.  31S.     Cro.  Jac.  129.    a.  H<iwk.  340. 

Penhallo's  Cafe.  Casi  23. 

TJTE  was  indi£led  upon  the  5.  Edw.  6.  c.  4.  for  drawing  his  indi^mcnt  on  • 
-*^  dagger  in  the  church  of  B.  againft  J.  S,  and  doth  not  fay  ii*twcmuft 
(according  to  the  ftatute)  to  the  intent  to  ftrike  him  ;  and  for  this  J^lT^iw^X/^^ 
caufe  it  was  void. — But  then  it  was  moved,  if  this  were  not  good ^ndca!imot*\^ 
as  for  an  aflault,  that  he  might  be  fined  upon  it. — But  per  Curiam,  made  good  far 
It  is  void  in  all :  for  being  indifted  upon  the  ftatute,  it  is  void  as  an  offence  at 
to  an  offence  at  the  common  law.  common  law. 

Poft.  307.  319. 
494.697-  1.  Salk.  212.  2.  Hale,  171.  Caf.  Temp,  Hard.  193.  4  Leon.  49.  I^y,  171.  Sed  vido 
ft.  Hawk.  356.  fon/rtf.     Cowp.  648.     Dougl.  441. 

Wing  againft  Harris.  Ca$i  24. 

pJECTIONE  FIRM^.     Upon  a  fpecial  verdift,   Henry  the  Agrantforiifo . 
^^  eighth  was  feifed  of  certain  lands  called  Burmlsy  and  of  the  fite  from  the  crown 
of  the   hofpital  of  St.  Johns  in  IVclli.      He  demifed  Burnels   to  toaldTccfor 
Aylfworth  for* twenty-one  years,  and  afterwards  granted  the  rever-  y**"^'^**** 
fion  of  it  (inter  alia  )  to  the  btjhop  of  Wells  in  fee  ;  and  afterwards  ^^  recTtc  the 
the  bifhop  granted  thofe  lands  inter  alia  to  Edward  tlie  fixth,  icafe  for  years, 
which  did  defcend  from  him  to  queen  Mary  \  and  afterwards  queen  or  the  grant  is 
yl^ry  demifed  the  lands  to  the  faid  y^^or /A  for  fix  ty  years,  not  ^**^**- 
reciting  the  firft  leafe  made  to  /iylfivorth. — ^This  cafe  was  argued  »•  Ro.  Ab.  490. 
Mich.  32,  esf  33.  Eli%.  and  Pafch.  33.  £//z.  adjudged,  that  the  "^^^J'S- 
leafe   for  fixty  years  was  void,   for  non-recital  of  the  leafe  for  q^q^  Car.*in8. 
twenty-one  years :  for  although  by  the  taking  of  the  fecond  leafe 
the  lirft  was  drowned,   yet  at  the  inftant  time  of  the  taking  of 
the  fecond  leafe  it  was  in  ejfe  \  and  therefore  ought  to  have  been 
recited,  efpecially  being  a  leafe  upon  record.     But  of  a  leafe  by 
matter  in  faft,  they  agreed  there  need  be  no  recital :  the  objcftion 
againft  it  was,  becaufe  the  reverfion  had  been  conveyed  to  the 
bifhop :  fo  in  his  time  the  icafe  might  have  determined  witliout 

Q  4  any 
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Wf»r«  any  matter  of  record ;  and  for  this  caufe,  when  it  caxne  to  Ao 
u^.^/L  q««c"'s  hand,  it  need  not  be  recited. — ^But  the  Court  held,  for- 
afmnch  as  Jjltivortb  was  the  perfon  that  was  the  leflee,  and 
might  well  have  knowledge  of  it,  if  it  had  been  fo  done,  and  no 
fuch  thing  IS  done,  ^hen  the  reverfion  wss  in  the  queen*s  hands, 
it  is  as  if  it  had  never  been  granted  from  the  crown :  and  for  this 
caufc  it  was  adjudged  accordingly. — There  were  other  points  ia 
the  cafe,  but  it  vras  refolvcd  only  upon  this. 


Eafter  Term, 

33,  Eliz.     In  the  Common  Pleas, 
Sir  Edmund  Anderlbn,  Knt.  Chief  Jujtice. 
Sir  William  Periam,  Knt.  1 

Hugh  Wyndham,  Efq^  V     Jt(fiiceu 

Sir  John  Popham,  Knt^    Attorney  Geperal. 
iS/r  Thomas  Egerton,  Knt.    Solicitor  General 

Casi  I.      The  Warden  of  All-Souls  College  in  Oxon  againft  Tanworth, 

VJufm  be  A   WRIT  OF  RIGHT  was  brought  by  CuJIqs  tt  ColUglum  of  JIU 

pleaded  by  the    J^  ^Souh  in  Oxott.     The  Writ  wa5,  "  quid  ciamafit  ttneve  de  nobis  in 
l^awtoi  a"**  ^t'  '*  ^'^^''^^  pur  am  et  ferpetuam  clemofymmy  et  quod  ckmani  ejfcjus  ct  hisrt^ 
lege;  it  wed  '     "  ditatcm  fuarriy  c*fr." — Exceptions  were  taken  to  thewrit^, — Firft,  It 
not  <zyjur€        ought  to  bc  *^  in  Uberam  elcemofynam^^  and  not  ^^ puram  tt perpeiuam.^ 
r9//-fi,&c.^-c.  — Secondly,  It  ought  to  ht  eieemofynam  with  a  double  ee. — Thirdly, 
J'iowd.  I02.       Xl,cy  ouglit  not  to  flicw  any  tenure  in  fpecial,  but  genejrally  tenent 
Con.  ici.        de^ohis, — rourthly.  For  that  they  fay  not  in  jure  collegii, — Sed  non 
And.  272/        alkcaniur.     For  the  firft  is  but  furplufage,  and  not  material.    The 
ft  Lev.  68.        fccond,  the  common  courfe  is  fo,  and  therefore  it  is  good.  Thirdly, 
Vent.  123.        They  did  well  to  exprefs  the  tenure ;  for  othcrwifc  it  might  be 
Cfo  Car.  215,    ^^^^  f^p  a  tenure  incapite^  which  tliey  do  well  to  avoid.    Fourthfy, 
When  the  writ  is  brought  hy  Cujlos  et  CoUe^lumy  tliis  cannot  be  but 
injutccolugti^  as  in  their  incorporation ;  lor  they  have  no  other 
capacity  ;  and  tlie  pr$:cedent^  arc  hoth  ways. 

Ca%z%.  Perrot  againfi  Auftin. 

4  tcftatorcan-  ^'HE  cafe  was,  A,  covenanteth  with  B.  to  put  his  fon  an  ap- 

f»ot  bifid  his        -*    pieniicc  to  C.  otherwife  thai  his  executors  (hall  pay  B.  twenty 

hc?s"not^™d  P^""^'^-   ^-  ^^^^  not  put  his  fon  an  apprentice  to  C  and  dieth  j  B. 

^m\<!lu      ""    brings  debt  againft  the  executors  of  J. — And  it  was  refolvcd  hy 

fo.  Lit.  386.  a.  THK  C|OURT»  that  it  lieth  not  for  two  caufcs. — Firft,   It  cannot  be 

a  debt  in  the  executor,  where  it  was  not  debt  in  tlie  tcftator :  and 

\i  one  covenants  to  pay  ten  pounds,  debt  lictli  againft  him  or  his 

executors,  as  40.  Edw.  3.  and  28.  Hen,  8.  Dyer^  are ;  but  if  he 

doth  covenant  that  his  executors  ftiall  pay  ten  pounds,  an  adioi^ 

jicth  npt  aj:;ainft  thcni. — The  fccond  reafon.     The  firft  part  of  the 

fkcd  founds  in  covenant,  and  the  fccond  part  fhall  be  of  thf  lame 

fixture  and  condition,  .^/^/r/y  of  this  realon  ? 

Vide  3.  Burrow.  13? 3.    Ld.  Mansfield'9  opinion  of  this  caie.    %*  Vera.  \xy^ 
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Oglethorp  againfi  Hyde.  Case  ^. 

T^EBT  upon  an  obligation  to  perform  covenants.    The  dcfen-  Tocovcnanti 
-*^  dant  pleadeth  generally  performance  of  covenants,  where  fome  ^^  nej^irqi 
are  in  the  negative,  and  fome  in  the  affirmative. — It  was  held,  that  fi^[^^. 
this  is  but  matter  of  form,  and  is  aided  by  the  ftatute  of  27.  Eiiz.  formmccplaii- 
except  the  party  Iheweth  it  for  caufc  of  his  demurrer,  that  fome  of  cd  general^  is 
the  covenants  arc  in  the  negative,  and  fome  in  the  affirmative  ;  for  ?««*»  except 
the  Court  (hall  adjudge  according  to  the  truth  of  the  flatter.  ^"^^'^' 
But  if  ariy  of  the  covenants  arc  in  Ac  disjunftive,  it  is  otherwife  ;  ^f  S^^te* 
for  the  Court  cannot  know  which  of  them  in  the  disjmffivi  hecofonanumuil 
hath  performed.  *>«  fp«ciaUy 

pleaded. 
Ante,  62.     Poft.  691*  353.     Co.  Lit.  303.  b.    8.  Co.  133.  b.    Cro.  Jac.  560.     !•  Lut.  $Sx.     i.  LeoiV 
311.     Allen,  72.     Scylv,  63.     i.  Bac.  Ab.  54.8.     Ld.Ray.  S97*    Cowp.  578, 

Afcue  againfi  Fuljambe,  ^*"  ♦• 

AUDITA  QUERELA,  becaufe  execution  was  fued  upon  a^^'^^'*- 
ftatutc  acknowledged  in  the  city  of  Lincoln  as  a  ftatutc-ionier-  ^^^^ 
chant,  which  had  but  one  feal,  where  it  ought  to  be  with  two  duly  fealed  (haJB 
feals,  according  to  the  ftatute  de  mercatmbus^   1^.  Edw.  I.     And  be  tried  i>y>ry; 
iflue  was  joined,  if  it  were  fealed  with  a  feal  of  two  pieces,  and  *™*  ■"  '^^'^ 
tried  for  the  plaintiff  by  a  jury  of  the  city  of  Lincoln.— It  was  al-  l^^j/%^^  "^ 
Jedged  in  arrcfk  of  judgment,  tnat  the  iffue  ought  to  be  tried  by  the  rtcludgro«rt|^ 
certificate  of  the  mayor,  and  not  per  pais.    Curia  contra.   For  th|s  in  which  if  the 
is  a  matter  of  fii&,  and  no  parcel  of  the  record. — The  fecond  caufc.  row/*  hai  fued 
Lincoln  is  in  the  margent,  lo  it  (hall  be  intended  to  be  tried  by  tais  ««cation,  he 
of  the  county  of  Lincoln^  whereas  it  was  and  ought  to  be  triea  ^Y^^ufilpk^^ 
ic  of  the  city. — Thirdly,  A  writ  of  error  licth  upon  this  Poft.  319.  Si*. 


a  venue 


matter,  and  not  an  audita  querela^  i8.  Edw.  3.  25.  where  error  is  in 

fuing  execution.     But  it  was  held  clearly,  that  where  a  ftatute  i^^l^,  n'**> 

erroneouily  acknowledged,  as  here,  no  writ  of  error  lieth,  but  an  owen,  142. 

audita  querela  {a)  ;  for  this  is  no  record.     But  if  it  be  well  acknow-  Dyer,  35. 

ledged,  and  removed  hither,  and  execution  is  here  erroneous,  error 

li^rii  tliereof. — Fourthly,  This  fhall  be  taken  as  a  ftatute  acknow- 

l^ged  according  to  the  ftatute  of  J^on  Burnell  of  11.  Edw.  i.  and 

not  according  to  the  ftatute  13.  Edw.  i.  de  mercatoribus  {b)  ;    fo  it 

is  good  for  the  goods  and  body.    Curia  contra.     For  the  conufec 

having  fued  execution  upon  it  as  a  ftatute-merchant,  he  Ihall  not 

now  be  received  to  fay,  out  that  it  was  acknowledged  according  to 

that  ftatute  for  which  the  plaintiff  had  judgment  {c). 

{a)  See  2.  Bac.  Abr.  196.  333.  In  notis.     {h)  See  8.  Geo.  i.  c,  25.    (c}  The  jadg« 
meat  was  affirmed  on  a  writ  of  error  in  the  kind's  bench.    Videpolt.  319. 

Brunkhorne's  Cafe.  ^*"  5- 

CCIRE  FACIAS  againft  ^r««**cr«^  and  others,  bail  for  one  ^^^^J';^";^P** 
.  ^  Parkir.   Their  recognizance  was,  "  if  P<?ri^  were  condemned,  l^ovem^Thc 
"  that  he  (hall  pay  the  debt  within  fuch  a  time,  or  render  his  bail  may  plead 
"  body  to  prifon."     Parker  being  condemned,  and  not  rendering  »« «« perform- 
his  body  to  ^nion^fcire  facias  was  brought  againft  them.     Upon  a'^cco^^'^crc- 
this  recognizance  they  pleaded,  that  Parker^  fuch  a  day  before  tlie  ^^^^Xxi^ 
day  in  the  recognizance,  paid  the  money. —And  this  was  held  a  good  i.  ro.  Ab,  335, 
pica  without  a  fpecialty  ;  for  the  recognizance,  as  to  them,  is  but  ^.  Lev.  m. 
as  an  obligation  with  a  condition^  upon  which  they  might  well  '•  |jj°*^*  *4- 
plead  performance.     Vide  contra^  Ordewa/s  Ca/c^  antea  132.    But  1,'BarAbiil 
'  '       * the         ' 
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Ba»iiT«oiiiiE'sthc  party  m  ^t  fcire  facias  upon  this  recovery  cannot  plead  it, 
Caie.       except  (atisfaftion  be  acknowledged  upon  record  \  for  by  nude  pay- 
ment he  ihall  not  avoid  a. matter  of  record. 

Ca.»  6.  Leonard  againji  Bacon* 

«  jfrnunm-i"'  P^ORMEDON.    The  tenant  pleads  «*  non-tenure -^^  and  upon  this 

pleaded  after  a  *  they  werc  at  iffuc :  and  it  was  found,  that  before  the  writ  pur- 
*wff"^«  ^'*  j«.  chafed,  the  tenant  enfeoffed  divers  perfons,  to  the  intent  to  defraud 

^J^i!^u  ^^^  ^^*^^  ^^  ^^^^  of  aaion  for  the  fame  lands,  and  notwith- 

S*viri26.  ftanding  he  took  the  profits. — And  tliis  verdid  was  adjudged  for 

i.Mod.  181.  the  demandant,  for  the  feoffment  was  void  againft  him  by  the 

»•  Com.  Dig.  ftatute  of  13.  Eliz.  c.  5. 

».Bac.  Ab.603,  604.    Cow|H  43^    Pougl.  n.  (i.)  463. 

See  25.  Edw.  3.  c.  16. 

Case  7.  Hayes  againft  Allen. 

In  What  man.  QUR  GUI  IN  VITA  of  a  meffuage.  l^he  parties  being  at  ifllic, 
■er  a  meffuage  "^  it  waa  found  by  vcrdift,  that  a  difcontinuance  being  of  the 
Aaiibereco-  meffuage,  the  difcontinuce  pulls  it  down,  and  erefted  a  new 
^red  againft  a  hQ^fe  on  part  of  the  land  difcontinued,  and  part  upon  his  own 
tihTiwslb'uUt  ^^"^  adjoining ;  and.  If  upon  this  matter  the  writ  was  well  brought 
a  new  hoofc,  of  the  intire  meffuage,  or  that  it  was  to  have  been  brought  of  fuch 
pari  on  his  ewn  part  of  the  houfe,  and  how  the  judgment  fhould  be  in  tliis  cafe  ?  was 
land  and  part.  ^  queftion. — After  at^ment,  it  was  adjudged  for  the  demandant, 
**minucd*****^"  *^*^  *^  ^^^^  ^^  ^^^  brought  by  the  name  of  the  whole  mcflTu^e, 
^"cTj*.  And.  and  there  needed  not  forepnfe  \  for  the  a£tion  is  to  be  brought  as 
305/  *  the  land  is  at  the  time  of  the  bringing  the  aftion,  and  there  is  no 

Pod.  aS6. 190.  otlier  form  of  writ  in  the  Regifter  but  for  the  intire  houle  :  and  it 
*"•  was  adjudged,  that  the  demandant  fhall  recover.   But  the  judgment 

was  entered  fpeciaJly,  that  the  demandant  fhould  recover  meffua- 
f.BBT.  13  •     gi^fn  pradiei*  fcilicet^  fo  much  in  length,  and  fo  much  in  breadth, 

according  to  what  the  verdift  found  upon  the  land  in  demand. 

Fide  Co.  En.  642.  the  record  of  this  cafe.     F.  30.  Hen.  6.  8. 

33.  Edw.  3."  Entries^^  80.     II.  Hen.  4.  *'  Dower^     175.  fcf  179. 

16.  Edw.  3.  **  Brief;'  650.    32.  Hen.  8.  Dyer^  47.    F.  N.  Br.  192. 

—Not  A,  That  A/ich.  33.  ^  34L.  E/iz.  Roil  iii.  a  writ  of  error  was 

brought,  and  the  error  was  affigned  in  the  very  point  adjudged : 

and  after  argument,  the  judgment  was  affirmed. 

Casi  8.  Clark  againji  Penruddock. 

Bx:cptionstca.nrHE  Cafe  adjudged,  as  it  is  reported  5.  Co.  100.  b.  againft  the 

writ  of  fuid  opinion  of  Anderson.— But  two  exceptions  were  taken  to 

f^mHtat.         the  writ. — Firft,  That  it  did  not  warrant  the  count,  for  the  writ 

was  projlcrnere  domunij  and  the  count  "Was  frojierneri  penthoufe ;  and 

fo  variant,  and  not  warranted  by  the  writ. — Sed  non  allocatur ;  for 

fo  is  the  form  in  the  Ktg\{itx^  projlernere  domunty  where  only  part  is 

to  the  nufance. — Second  exception,  That  the  writ  is  modo  querentisy 

but  Iheweth  not  how  the  meffuage  came  to  him  ;  for  if  he  comcth 

to  it  in  lepofty  as  by  diffeifin,  there  is  no  colour  for  him  to  have 

remedy.     Sed  non  allocatur ;  for  the  count  maketh  it  fufficiently 

certain.    . 

By  ;.  Geo.  t.c  i^.  judgnnent  (hall  not  be  fta/edy  afitr  vtrdiH^  for  any  variance  be- 
tween the  writ  and  dedaration. 

Atkinfou 


Eaftcr  Term,  33.  EUz.    In  B.  R.  ^35 

Atkinfon  againft  Atkinfon.  Cxtt  9. 

A  CTION  for  words  :   "  I  have  ftrvcd  thee  with  the  queen's  giandcr  muft 
-'■  "  letter,  for  Healing  of  goods  out  of  my  mother's  houfe.V —  y^  tx^r^fify 
Upon  not  guilty  pleaded,  and  found  for  the  plaintiff,  it  was  ad-  aUcdged. 
judged,  thatthe  aftion  did  not  lie  ;  for  the  dctendant  doth  not  fay  CroCar.,26S. 
exprefsfyy  that  he  had  ftolen  the  goods,  but  that  he  had  ferved  him,  Cro.  Jac.  <54. 
&c.  which  may  be,  though  he  did  not  fteal  them ;  fo  it  is  only  a  "'*.^^^^' 
charge  by  implication. — Peri  am  cited  a  cafe  of  one  Nnvei^  a  clerk  *'  *    '  ^^ 
of  this  court,  where  the  words  "were,  '*  Thou  waft  cubbed  up  for 
**  foi^ng  of  writs  ;"  and  ruled  no  a^ion  lay. 


Bighton  againft  Sawle. 


Caii  idb 


JT  was  agreed  by  the  Court,  that  where  judgment  was  given  Matter  mat  be 
^  upon  demurrer,  that  after  a  writ  of  inquiry  of  damages  is  re-  ^iicdged  in  ar- 
turned,  before  a  new  judgment  given  upon  it,  the  defendant  may  rcftofanintcr- 
alledge  any  matter  in  arreft.  of  judgment. — But  Peri  am  faid,  this  locutoryjnd^- 
is  where  tne  damages  are  the  principal ;  but  in  debt,  where  the  debt  ™^^* 
IS  the  principal,  and  he  hath  judgment  to  recover,  and  a  writ  of  ^  '  ^"^ 
inquiry  of  damages,  it  is  otherwife. — And  Anderson  faid,  that  1 1.00.41. a« 
in  Pratt  and  RuJftPs  Cafe^  where  a  judgment  was  given  in  the  i.  Leon.  309. 
queen's  bench,  before  the  27.  El'tx.  c.  8.  and  the  writ  of  inquiry  **^°**' *^5' 
of  damages  was  returned  after  the  (latute,  and  then  the  judgment       *  '^" 
was  given  upon  it ;  that  this  judgment,  by  the  opinion  of  all  THE 
Justices,  was  reverfable  by  force  of  that  ftatute. 


Owen  Joans  againfi  Elizabeth  HoeL  ^^^^  ^^ 

Eafler  Term,  '^'^^  Elix,     In  the  Exchequer. 

Tn'nkjTerm,  ^z.Eiix.     Rot.  ultimo. 

P^JECTIONE  FIRMiE  of  fcven  clofes,  one  called  Greenmead\  inQc^hnentfor 
^^  and  fo  gave  to  the  other  fevcral  names.   After  vcrdift  found  for  land  it  is  not 
the  plaintiff,  upon  not  guilty  pleaded,  it  was  moved  in  arreft  of  necc<rary  to 
judgment,  that  he  ought  to  count  of  a  certain  number  of  acres  ;  ^^^  ^^  *>""*• 
for  now  no  writ  of  execution  can  be  awarded  to  put  him  in  pof-  [J^^,  otheJii^ift 
feilion;  and  fo  it  is  in  twtry pr4tdpc  for  land.— Curia  contra.  That  fufficiently  dc- 
is  well  enough ;  for  when  a  name  is  given  to  every  clofe,  although  fcribcd; 
the  content  of  the  acres  are  not  mentioned,  wz.  fo  manyof^P®^*  339« 
land,  fo  many  of  pafture,  &c.  it  is  fufficient,  though  it  were  more  ^J^cb  ?<.  i. 
formal  to  exptefs  the  acres;  and  it  is  aided  by  the  ftatute  of 0/0.530:435. 
jeofails^  and  the  Court  is  afcertained  of  the  truth. — And  Popham,  Cro.  Car.  573. 
Jttorney^  faid,   he  had  known  it  thrice  fo  adjudged.— And  the  *•  ^^^^  *54- 
plaintiff  had  judgment,  ^*M«ii*'^ 

3»  lev.  96*    X.  Burr.  623.    «•  fiac*  Abr.  25^^ 


Trinity 


^  Trinity  Term, 

33.  Eliz*     In  the  Queen's  Bench- 

iS/rChriftopherWray,  Knt.  Chief  Juftice. 

S$r  Francis  Gawdjr,  Knt.  ") 

John  Clench,  Efq.     .  I     Jujiices. 

Edwai'd  Feuner,  Efq.  J 

Sir  John  Popham,  Knt.    Attorney  General. 

Sir  Thomas  Egerton^  Knt.    SoUcitor  General. 

Ca%z  I.  Vandcr  Plunkcn  againft  Griffith. 

Tocaofe  A  CTION  upQfi  the  8.  Eliz.  c.  a.  for  caufiag  him  to  be  ar« 

joothcrtpbe  A\  rcftcd  in  the  nam^  of  Baildree^  and  three  others,  where 
arrefted  in  the  X  A»  the  thicc  Qthfxrs  Acver  confcnted  to  it ;  and  that  tfiis  was 
fathoha^ot  ^^^  vexation,  dqi^c  of  the^i  having  caufc  of  aA^on.  The  defen- 
coniented  to  ^^^^  pleaded  not  guilty;  and  found  for  the  plaintiff. — ^And  it  was; 
fcch  arreii,  is  iDoved  in  afrcft  of  judgment,  that  this  cafe,  is  not  within  the 
■ot  within  ftatutc  ;  for  if  he  caufeth  one  to  be  arrcftcd  in  the  name  of  one  of 
t.Eihi.c.%.  the  plaintiffs,  though  the  other  do  not  aflent,  he  is  out  of  the 
^^^^  ft^tute  j  for  he  hath  colour  to  do  it,  and  it  cannot  be  faid  to  be 

^  Saimd^is.  w^alicioufly  done ;  for  one  of  the  parties  may  give  him  fufficient 
1.  Raym*  135!  authority  toTue. — To  which  it  was  anfwercd,  that  then  the  ftatutc 
s. Mod. 51.      (hall  be  defeated;  for  t];\en  one  that  is  a  beggarly  perfon,  and 
l4t  Ray.  j8i.    cannot  pay  cofts,  yet  pcrad  venture  may  confent  that  one  ihall  fue  in 
his  name,  and  of  the  others,  efpcciallv  in  an  adion  of  trefpafs,  but 
othcrwifc  in  an  aftion  of  debt. — ^Ana  of  this  opinion  were  Wr ay 
and  Gawdy  ;  but  the  other  Justices  ro«/rtf,vthat  it  is  out  of 
tlie  ftatute,  for  the  reafon  ff ivcn  before.  . 
ApvblicAatutc      But  an  exception  was  taKcn  to  the  declaration,  that  the  ftatute 
S^"b!i*^f*h   ^^^  mif-recited;  for  the  ftatute  is,  "  If  any  pcrfofi  Ihall  volun- 
^ty' undertake  "  ^^urily  procure  any  other  to  be  arretted,  to  anfwcr  in  the  court 
to  do  it  and  re-   **  of»  &c.  where  any  privilege  is'  ufed  to  hold  plea  in  actions  per- 
w  it  fai&iy,  it  **  fonal  ;**  and  it  is  recited,  **  where  any  privilege  is  ufed  to  hold 
^B^^*^*^*     *'  P^^^  "^  ^  aftion,"  omitting  "  perfonai;"  fo,  as  recited,  it  re- 
id.  Ray.'^'^     f^*^^  ^^  *^  attions. — And  fo  was  the.opinion  of  the  Court,  that 
1.  Sid.  214/'    i^  was  a  plain  mif-recital :  and  though  the  ftatute  is  general,  and 
i.  Sid.  162.      need  not  to  be  recited,  yet  when  he  reciteth  it  falfely,  it  makes  the 
Voa.  Z45*        plea  ill.     And  for  this  caufe  principally  it  was  adjudged,  that  the 
Ante,  57.  plaintiff  wiAi/  ca^at  per  blllam. 

Cra  Car.  %%^  2}2«     %,  Mod.  99.     4.  fiac.  Abr.  658,  659.     %,  Hawk.  349.  35 !• 

Cas>  z.  Tedcaftle  againfi  HoUiwell. 

Michaelmas  Terniy  32.  ^  33.  £//x.     Roll  423. 

Cn  a  bond  con-  T^EBT  Upon  an  obligation.  Tl^e  condition  was.  That  whereas  J. 
ditionedtopay"  D,  haUi  bound  himfelf  to  be  an  apprentice  with  the  plaintiff, 
within  me  m'^ith  if  the  faid  y.  D.  during  his  apprenticelhip,  or  any  otlier  by  his 
Mjter  Miice,  the  aflent  or  procurement,  take  or  riotoufly  mif-fpend  any  goods  of 
gwds^san'^a  -  ^^^  plaintiiff;  if  then  the  defendant,  within  one  month  after  no- 
prentice  thouid'  ^^^e  thercoirgivcn  to  him,  fatisfy  and  pay  to  the  ]>laintiff  for  aU 
inif-fpcnd;pro<.f  fugh  f\ips  c>f  moncy  or  wares,  &c.  fo  taken  or  notorioufly  fpent  by 
muilbegivcAtQ  tMobiigor,befcr(a^on brought, tlut the goQ^s hare beeamif- fpent.  AntCiiP^*  Pcift.470« 


Trinity  Tcnn,  3  j.  Eliz.    In  B.  R.  ajl 

the  Add  J,  D.  or  any  other  by  his  procurtmcnt  or  confcnt,  th^  Te»caiti« 
fame  being  fafficienuy  proved,  that  then,  &c.  The  defendant,  ffro-  ^W* 
tefiamlo  that  the  faid  /.  D.  nor  any  perfon  by  his  confcnt  (not  "<>'■'■"'"«- 
making  mention  of  procurement)  had  not  taken  nor  riotoufly  fpcnt  a.RoiLAb.$9^. 
any  goods  of  the  phdntiff,  &c.  for  plea  faith,  that  the  plaintiff  JJ^^9»- 
had  not  fufficiently  proved  before  a£lion  brought,  that  the  faid  J,  ^^  ^  Rep-jS^ 
jD.  had  taken  or  riotoufly  fpent  any  goods  of  the  plaintiff :  upon  Dougi.214.3a1. 
which  plea  the  plaintiff  demurred.— It  was  argued  by  Daniel  i.  Term  R^. 
for  the  plaintiff  J  and  by  Godfrey /ir  the  defendant.    And  the  que-  **7-  »9«« 
tion  only  was.  If  the  proof  (hould  be  in  this  aftion,  or  by  any 
other  means  before ;  and  what  proof  (hall  fervc?  Fide  to.  Edw.  4. 
II.     7.  Rich.  2.     Bar.   241.     and   Scroggs*  Cafgy  antea^  Afich.  32. 
^  33.  Eiiz. — ^Gawdy  and  Fenker,  Ju/iicesy  conceived  the  proof 
raufl:  be  before  the  aftion  brought  by  fomc  collateral  means   (but 
faid  not  what  means  or  in  what  manner) ;  for  the  defendant  is  not 
to  pay,  but  fo  much  as  is  taken  and  proved  to  be  taken  or  fpcnt,  &c, 
and  this  within  one  month  after  notice ;  fo  he  is  to  have  time  to  pay 
after  proof  made,  and  notice  given ;  and  this  cannot  be  in  this  a£tion. 

But    much   was   not    fpoken    to    it,    for  there  was   an   in- Aplea»*elt 
curable  fault  in  the  pleading  t  for  he  for  plea  faith,  that  the  plain-  ^f^^^^"™* 
tiff  had  not  made  proof  that  J.  D,  took  or  riotoufly  fpent,  &c.  tThoirfuWUnoft 
but  Ipeaks  not,  that  any  other  by  his  confent  or  procurement ;  of  the  coodixkik 
and  10  doth  not  anfwer  lo  the  fubftance  of  the  condition ;  and  for  Poft.  «3> 
this  it  was  held  clearly  ill :    and  for  this  caufe  it  was  adjudged  for 
the  plaintifF,  although  it  was  faid,  qui  per  allumfacitperfeipfumfaciti 
fo  the  plea  extends  to  it.     But  the  Court  contra.     But  for  thfc 
matter  in  law,  they  faid  it  was  flrong  againft  the  plaintifF. 

Saltefton  and  OfTely  agaitiji  Payne.  Cmt  j. 

'T^HE  plaintiffs,  fherifFs  of  London^  brought  an  aftion  upon  the  A  Acriffwfio  is 

■^    cafe,  for  that  the  defendant,  being  in  execution  under  their  chargeable  wkb 

cuflody  for  53I.  at  the  fuit  of  Spicer,  had  efcaped,  the  faid  S^cer  ^^^^"^ 

not  fatisfied  ;  for  which  they  were  compelled  to  pay  the  debt.   The  haveaiadioo 

defendant  pleads,  confefling  all  the  matter,  ano   that  after  this  for  the  inir.fes^ 

efcape  Splcer  had  acknowledged  fatisfa£lion  of  record.  Upon  this  it  dnce againft  th© 

was  demurred. — And  the  Court  held  clearly,  that  an  aftion  upon  ?"/*f^.'  '"J**^ 

the  fcafe  lieth  againft  a  prifoner  for  an  efcape  out  of  execution,  to  the  ^H^  htmott 

intent  to  make  the  fheriffs  chargeable  with  the  debt ;  and  fo  ad-  reply  that  it  w» 

judged  between  Hill  afid  Holt,  quod  vide  antca,  53.  tliat  the  fherifF  fhall  not  madcby  tU» 

have  an  aftion,  quia  oncrabilis.    Fitz.  N.  Br.  130.  b.     13.  Hen.  7.  defendant,  or  it 

pi.  2.     14.  Hen.  T.pl.  1.    But  here,  becaufe  the  defendant  is  to  be  "^^i^^^^^ 

charged^  for  that  die  plaintiffs  are  chargeable  with  tlie  debt,  and  codb.  125. 

not  otherwife  ;  and  the  defendant  hath  pleaded  fatisfadion  ac- t.  Leon.  2}7. 

knowledged  upon  record,  which  may  be  by  his  means,  which  is  3-^0.  5a.  h. 

not  denied,   for  otherwife  the  plaintiff  might  have  fhe^n  the  Moor^69.6fo. 

fpecial  matter  by  replication  ;  ana  fo  the  plaintiffs  are  to  have  no  ^l[  car,  log. 

lofs,  and  fo  no  caufe  of  a£tion  ;  it  w^as  adjudged  for  the  defen*  Cit>!  Jm!  486. 

dant,  and  the  plaintiff  nihil  capiat  per  blllam.  1.  Mod.  660. 

See  8.  &  9.  wm.  1-  c.  17.  '"P'  S^'  *9i» 

3*  Bitfr.  1349* 

Mountney  againft  Andrews.  '  CAii4. 

CCIRE  FACIAS  upon  a  judgment  in  debt.    The  defendant  »ro  a^,v^y^^;^, 
^  pleads,  that  vp<>n  %  fieri  facias  diredled  to  the  fheriff  of  the  ooajudjmenr, 
the  defendant  may  plead  execution  on  zftrifaQiai  for  the  fame  debt,  withpot  ihewiii^  that  the  writ  it 
rttiiroad.    Ante,  109*  233*    Po(t*  390.  597. 


'  »3'  Trinity  Term,  33.  Eliz.    In  B.  R. 

ifoovtNZY  county  of  Letcefler^  for  levying  the  debt,  he  by  force  of  it  took  diver* 

Am^eIs  *^^P  °^  ^^^  defendant's  for  die  debt,  and  yct'detaineth  them.— And 

***  this  was  ruled  a  good  plea  per,  Curiam  ;  although  he  doth  not 

5.  Co.  90.  alledge  that  the  writ  is  returned,  and  although  the  writ  is  condi- 

Moor,  468.  tional,  ita  quid  habeas  denarios^  ^c.  for  the  plaintiff  hath  his  remedy 

4*  ^^  »94-  againft   the  (heriff,  and  the  execution  is  lawful,  which  the  defen-  . 
iisalk.3*8.t2».  ^^^^  cannot  refift.     Vide  aniea^  Rook^s  Cafe^  Mich.  32.  ^  33.  Eliz. 

€.Mod.293.259./«/.  208.  9. 

t.  Roll.  Ab.  S93.     pyer,  9S.    B.  R.  H.  348.    s.  Ld.  Ray.  1071.      The  cafe  of  Cooper  ▼.  Chittyr 

I.  Burrow,  oo.  to  38. 

Caie  5.  Allen  agaivft  Hill'. 

Michaelmas  Term,  32.  ^  33,  Elix.    Roll ^^, 

If  ahoufcbede-  f  JECTIONE  FIRMiE,  for  a  houfe  in  Comhill,  London.    Upc5n 

vifcd  to  jf.  for    » -    a  (jpecial  verdift  the  cafe  was,  Fr.  Ben/on  being  feifed  of  the 

5^^"  ^*^^y*»»  houfe  in  fee,  4.  Eliz.  devifed  it  to  Jgnes  his  wife  for  life ;  and  after 

•«i£«A-o^7*  ^°  ^^^  ^^'^^  °^  1^^^  body,  the  remainder  to  Th.  Ben/on  his  brother 

^^jhalibavitb€  in  fee  :  "  proviso,  that  if  the  faid  ^jwfj  clearly  departs  out  of 

••  rMt;'  tlic  life  "  LondoHy  and  dwell  in  the  country,  that  then  (he  Ihall  have  a 

cftate  is  deter-    ci  j-gnt  out  of  the  faid   houfe,  &c."     And  found  further,  that 

^i^twrl,  ^d   f^^^^i^  died  without  iffue,  and  that  71.  Ben/on  died,  and  that  R. 

till  the  entiy  of  i^  hjs  heir  ;  and  that  afterwards,  15.  Eliz,  yfgnes  totaliter  demvt^d 

him  in  rtmain-  from  London^  and  went  to  Afilton  in  Suffolk,     And  after  the  (aid  R. 

deriliecon.      before  entry  made  by  him  and  the  executor  o(  Francis  releafed  to 

^u^^TX  '^P^^>  ^^^  afterwards  entered,  and  let  to  the  plaintiff;  and  that 

rancc  on  y.  ^^^  married  one  Huvgins  ;  and  the  defendant  entered   by  his 

Cro.7ac.170.    commandment. — The  lubftance  of  the  matter  was.  If  this  pro- 

SceTaylorv.     V I  SO  doth  determine  the  eftate  before  entry?  for  if  fo,  (he   was 

Hord,  I.  Burr,  tenant  at  fuflferance,  and  the  releafe  could  not  inure  to  her  eflate: 

^txuxj^       for  it    was    agreed,    it  was    a   g6od    proviso   to    make     her 

eftate  to  determine ;  altliough  there  be  no  words   "  to  ceafcy*  or 

**  that  itjhall  he  void  y    but  being  in  a  will,  it  is  impliedfin  the 

words,  **  that  tkenjhejfhall  have  a  rent ;"  which  cannot  be,  if  her 

eftate  be  not  determined. — The  Justices  faid,  (he  is  but  tenant 

at  fufFerance ;  for  if  the  devife  had  been  exprefs,  that  if  (he  doth 

fuch  an  aft  her  eftate  (hall  ceafe ;  after  fuch  a  aft  done,    though 

Ihe  continue  in  pofleflion,  and  dieth,  this  is  no  freehold  in  her; 

and  here  is  as  much  in  fubftance.     And  Wray  faid,  it  was  held 

at  an  a(rembly  of  all  the   Juftices,    that  if  tenant  pur  autdr  vie 

contii\ue  in  pofleffion  after  the  death  of  ccjluy  a  que  vie,  he  is  but 

tenant  at  fufFerance,  and  his  difcent  Ihall  not  take  away  an  entry, 

which  Gawdy  agreed,  and  that  18.  Edw.  4.  pL  25.  is  not  law. 

Avemrtfscias       gm  there  was  a  default  in  the  verdift  ;  for  it  was  found  that  (h« 

i  wlrd!2l*"^^  f(>f^7///rr  departed  from  London,  and  went  to  Afdton  in  Suffolk  ;  tut 

where judpnent  i^  was  not  found  that  (he  dwelt  out  of  Ltmdon\  and  this  is  part  of 

may  begivm     the  coAdition :  and  this  not  being  found,  it  is  not  found  that  the 

on  Che  Terdia.   condition  is  broken ;  and  then,  notwithftanding  any  matter  found, 

%,  Co.  65.        the  entry  of  the  defendant  is  lawful.     And  it  was  moved,  that  as 

Cro.Jac.  no,    tO  it  a  venire  facias  de  novo  (hould  iflfue  to  examine  thi^  point 

Barnes,  478.     better,  if  (he  (iWelt  in  the  country ;  for  it  was  faid  in  this  point, 

Don8U6l''^  8  the  verdift  was  not  well  examined.— But  the  Court  held,  that 

ji.wiif.367.377.  ^^  verdia  is  full,  upon  which  a  judgment  might  be  given,  and 

i.T€r.Rep.x5i.  then  no  venire  facias  4i  novo  is  to  be  awarded  ;  for  it  is  found  for 

.    the  d^feada&r,  when  it  is  not  found  that  the  condition  is  broken ; 
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and  for  this   caufe  only  it  was   adjudged  for  the  defendant.      .Ahem 
But  then  it  was  objeaed,  that  the  life  of  Jgnes  was  not  found  (« ),       ^^^^^ 
and.thcn  tiic  dcfcnJant  cannot  enter. — Fenn  er  faid,  it  Ihall  be  in- 
tended Ihe  is  living ;  for  the  jury  did  not  doubt  of  it ;  for  they  find,  J^Jlf  ^j"^^^ 
that  if  his  entry  upon  the  matter  found  is  lawful,  that  he  is  not  ^^  andfuppiy 
,  guilty ;  fo  they  doubted  of  nothing  but  that  point ;  and  fo  it  was  ^  faa  not  «- 
adjudged  in  li.EIizi  in  this  court  f^). — ^And  judgment  was,  quid  prefsiy  found  iA 
querens  nihil  capiat  fcr  billam,  .     .  *  ^^^^  ^^' 

dia.    Jcnk.  Cent.  »6».     5.  Co.  97.  a.    Hob.  55.  26a.     Cro.  Jac.  64.  441.     Cro.  Car.  458.     Vaugk 
150.    Salk.  149.     I.  TcKft  Rep.  141.     (m)  See  »i.  Jac.  1 .  c  1 3,     (*)  Scotd  v.  Cable,  Moor,  a68, 

Simonds  againji  Lawnd.  c^**  «• 

I^RESPASS.    The  jury  found  a  fpccial  vcrdia,  that  R.  Lawnd,  a  rurrenderar 
•■•    fether  of  the  defendant,  was  a  copyholder  of  the  land  in  fee,  ^ho  rc-cntcra 
and  furrendered  it  to  the  ufc  of  the  defendant  in  fee,  ^pon  con- ^<>^^^*^^^^^^^^ 
dition  he  ihould  perform  the  covenants  in  fuch  an  indenture.   The  rc;nft..tcd  in  hia 
defendant  after  admittance  furrendered  tlie  land  to  the  ufe  of  the  former  eriatc. 
plaintitf  in  fee,  upon  condition,  if  the  defendant  paid  ten  pounds,  ^o.  ut.  202. 
the  furrcnder  to  be  void.     The  defendant  neither  paid  the  ten  i.Roii.Ab.474. 
pounds,  nor  performed  the  covenants  in  the  indenture.    The  2.  Wood's  co^ 
father  enters,  and  dieth  fcifed ;  and  itdcfcends  to  the  defendant,  and  '^ 
he  enters,  upon  whom  the  plaintiff  enters.     The  queftion  was,  ^  ^^^^J'' 
If  this  entry  were  lawful?— And  adjudged  it  was  not;  for  by  the  ^^,^  ^^^^ 
entry  of  the  father,  both  the  furrenders  arc  defeated  ;  fo  the  de-  i.  Term  Rcpw 
fendant  may  confefs  and  avoid  what  was  done  to  die  plaintiff.— ? And  ^<»* 
it  was  adjudged  for  the  defendant. 

Johns  againji  Gittings.  Case  7. 

Hilary  Term,  32.  Elisc..    Roll 
ACTION  FOR  WORDS:    **    Thou  haft  played  tlie  thief  a  fpeciai 
-^  "  with  me,  and  haft  ftolcn  my  cloth,  and   half  i  yard  6f  plea  maft  #r^ 
**  velvet.*'  The  defendant  pleaded,  that  the  plaintiff  was  his  tay-  \^'^^^^^ 
lor,  and  that  upon  the  day  of,  &c.  he  delivered  to  him  a  yard  and  the  declaratioii. 
half  of  velvet,  to  make  him  a  pair  of  hofe,  and  he  made  them  too  Aaie,  153.237. 
ftrait :  ratiene  cujus,  he  fpoke  thefe  words,    "  Thou  haft  ftolen     ^^^  Ab.ciT. 
"  part  of  the  velvet  which  I  delivered  you,"  abs<^^£  hoc  that  he  j*  Coiii.Di§.  * 
fpake  any  words  aliter  vel  alio  modo.     Upon  which  the  plaintiff  de-  222. 
niurred ;  for  the  plea  and  traverfe  do  not  confefs  any  words  of 
flander,  and  then  the  traverfe  is  merely  void.  L.  5.  Edvj,  4.  />/.  26. 
9.  Edw,  4.  fU  15.    j7.  Hen,  6.  fL  34.    22.  Hen.  6.  fl.  17. — And 
of  this  opinion  was  the  Court  :  but  a  manifeft  fault  was  alledg- 
ed  in  the  plea,  for  he  did  not  anfwer  to  the  words,  "  Thou  hdl 
I'  ftolcn  mv  cloth,"  fo  it  is  vicious,  and  cannot  be  cured.     And 
it  was  adjuoged  for  the  plaintiff. 

Gaftrell  againji  Townfend.  Case  s. 

A  CTION  FOR  WORDS  :  "  Thou  haft  fought  the  blood  of  ^^^,  ^^^^ 
•^  "  my  huftmnd,  arid  waft  his  death  ;  for  if  thou  hadft  been  an  aWs. 
"  honeft  woman,  he  had  been  alive  yet.:"  and  avers  injaflo  that 
her  hufband  was  killed. — It  was  moved,  the  aftion  lieth  not ;  for  it 
is  not  faid  flic  did  any  unlawful  aft;  and  it  was  cited  to  be  ad- 
judged Mtch.  18.  tfl^  10.  Eli%.  that  for  thefe  words,  **  Thou  wert  the 
"  death  of  J.  S.^  aftion  lieth  not,  for  it  may  be  by  grief — But  it 
was  ruled  herc^  that  the  aftion  lieth,  for  tliey  Ihali  be  taken  to  be 
fpokexi  in  malam  faattm  i  aiid  it  was  adjudged  for  the  plaintiff. 


«40  Trinity:  Term^  3.3.  Eliz.    In  B.  R. 

^^"  9'  Elfden  and  Page  againfi^  Barnes. 

HiiaryTerm,  $$*  Eliz*  Roll  ^t^» 
Oodawry  re-  p  RROR  to  reverfe  an  outlawry  in  trefpafs.— Firft,  The  plaintiff 
rS^riana  b^I  ^'^  ^^  Original  was  named  Barnes^  and  in  the  exigent  Bernes ; 
twccn  the  writ"  ^^  ^^  ^  ^^  a.  Gawd  Y  held  it  no  error,  becaufe  it  was  in  the 
and  the  exigent,  name  of  the  plaintiff.  Fenner  contra  ^  for  the  exigent  iflTued  at 
Ante,  50.  the  fuit  of  a  wrong  perfon. — Second,  The  original  was  blabafua^ 
S.Leon,  xio.  ^^^  ^^  exigent  was  hlada.  And  this  was  held  a  plain  variance,  and 
Cro.  jac.  576.  the  outlawry  reverfed. 

CAti  fo.  Downes  againft  Savage, 

Trinity  Term,  ^2,  Eliz.    ReU  yjl, 
Conuiance  of  a  pf  RROR  to  rcverfe  a  fine  in  Chefter.    Thie  conufancc  was  taken 
fine  taken  by     ^  of  it  by  one,  and  the  dedtmus  poteftatem  to  him  and  another 
•M  where  the     joiiidy :  and  this  was  erroneous* 

daUmus  Is  to 

tW0|  is  erroneous.    «•  Bac.  Abr.  518.  538.    Cniife  on  Fines,  So. 

Ca„  „,  Aftibrooke  agalnji  Snape. 

If  an  obligor  JT  was  agreed  by  all  the  Justices,  that  if  one  be  bound  in  an 
fNTomifestopay,  ■■•  obligktion,  and  afterwards  promifeth  to  pay  the  money,  ajfamp- 
Mnaffumpjiimn^t  lieth'upon  this  promife ;  and  if  he  recover  all  in  damages,  tliis 
5f*  (hall  be  a  bar  in  debt  upon  the  obligation. 

Cro.  Car.  41 5.    Cro,  Jac.  1 10.    Yelv.  84.    Cowp.  128. 

Casi  11.  Barnes  agalnft  May. 

In  mffumfifit,  if  A  SSUMPSIT.  That  whereas  he  fold  to  the  defendant  a  pack  of 
thc^y  and  ^  ^  wool  for  twenty  pounds,  to  be  paid  at  a  day  certain,  and  llch 
SuSbeiS«ri  r^f«j/&«i,  viz.  at  fuch  a  day  and  place,  &c.  he  ha^  not  paid  it;  and 
cdinoneof  t£  diathe  fold  to  the  defendant  another  pack  of  wool  for  ten  pounds, 
counts.  It  U  to  be  paid  when  required  ;  et  licit  Jimiliter  requijitus^  bfc.  without 
•nough.  alledging  day  and  place :  yet  adjudged  good ;  for  it  (hall  refer  to  the 

firft  day  and  place  of  requeft. 


Casx  I.        The  Queen  againjl  the  Archbifliop  of  York  and  S.  Buck. 

trinity  Term^  3$ >  Eliz.  In  i fie  Common  Picas* 
Hilary  Termy  33.  Eliz.  Roll  13  50.  ^ 
,_^  ^  /^UARE  IMPEDIT,  for  difturbing  to  prefent  to  die  church  0/ 
.oTtedifoof-  ^^^iltworth,  as  in  right  of  the  diicliy  of  Lancafter.  And  declar- 
fefledbyufurpa-  ^»  diat  whcrcas  jf/irw;^  the  eighth  was  ifeifed,  &c.  and  prefented  ^• 
tion  of  an  ad-  dean^  Hmry^z  eighdi  dieth,  and  it  defcciided  to  Edward  the  fixtb, 
▼owfon  in  right  and  from  him  to  queen  Mary^  and  from  her  to  queen  Elizabetht 
S  LaiSS  and  diat  it  became  void,  &c.  The  archbifliop  pleaded,  that  Heath 
Poft.  <io.  '  his  predeceflbrwas  feifed  of  the  advowfon  as  m  grofs,  and  collated 
S.C.I. Leon.  ^^  ^^  7*  ^'  ^^^  clerk,  who  was  admitted,  inftitutcd,  and  induc- 
i\^'  *  ted,  and  died  feifed ;  and  fo  pleaddd  three  feveral  collations  one 

^weof  15.  after  another,  and  demanded  judgment,  if  adion  lay  againft  him  by 
the  queen.  The  other  defendant  incumbent  plead&d  tlie  fame  plea. 
Upon  this  it  was  demurred ;  and  the  queftion  was.  If  this  double 
or  treble  ufurpation  put  ib^  queen  out  of  pofieffion  of  an  ad- 
vowfon which  Ihe  had  in  right  of  the  duchy  of  Lancajierf^-h^i 
adjudged  it  did  not  {a) :  for  ihe  fliall  have  her  privilege  in  diis  as  if  it 
(«)  5oe  7.  AnOk  6. 18.    CR>»Jac.x24« 
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hdd  been  in  right  of  the  crown ;  and  for  fuch  advowfon  a  double    the  Q^t%if 
xifurpation  did  not  put  her  out  of  poireffion,as  it  hath  been  adjudged.        «f  «»>;5 
And   hci;e  is   no   ufurpation,   but  a  collation,  which  Ihall  not  of VliTlJ,^  ^cf 
put  a  <;pmmon  perfon  out  of  poflefllon.    And  it  was  adjudged  for 
the  queen,  and  a  writ  to  the  archbifhop  of  Canterbury,  Hoft.  8xt. 

Not  A.  An  exception  was  taken  that  the  writ  was  geneirJ,  and.^-^-«-  ^^'  ^• 
did  not  mention  that  the  queen  had  it  in  right  of  the  dutchy  ;  but  J'  ^J^*  ^*^' 
the  count  was  fpccial,  knd  Ihewed  it :  but  it  was  awarded  good ;  and-  ^'ntc,  i^If' 
fo  is  the  Rcgiftcr,  and  a  precedent  Ihewn  in  32.  Hen.  6;  accordingly*  3.  com.  Dig* 


Mall  agahji  Turbett* 


Case  s* 


"rt  EPLEtTN:    The  defendant  juftifieth  by  rcafon  of  a  fine  af-  The  ftewardof 
•*^^  feffed  by  a  ffeward  in  a  court  leet,  for  not  coming  to  the  court  "J^'  cannot 
arid  doiiig  his  fuit ;  and  for  it  a  diftrefs  taken  :  and  upon  this  it  So^^g^J-^i"^' 
was  dcrhurred  — And  all  the  Justices  held  that  the  afleflincnt  v^itl.outapre- 
bcing  without  ptcferitment,  that  he  ought  to  do  fuit  at  courts  was  fentmcnt,  and 
Ivithout  warrant;  and  in  fuch  cafe  he  (hall  be  rather  amercfed^*^"*  he  (hall 
than  fined.     For  Anijerson  faid,  for  fuch  oiFences  as  arc  within  ^  *'^^ced. 
the  conuftncc  of  the  fteward  as  judge,  and  of  which  he  hath  the  Moor,  89. 
view,  he  may  dftcfs  a  find ;  but  of  others  not^  except  they  be  pre-  Kitchen.  43,  • 
fentcd  ;  and  non  conftat  to  the  fteward,  if  he  were  refident  withiii  ^o-  *.  4»«  *• 
the  leet  or  not,,  or  what  caq^e  he  had  for  his   abfencc.     And  po"^'^*'^^*  ^ 
Peri  AM   faid,  if  he  fliall  affefs  the  fine,  he  will  affefs   it  too  5°com?Dig?^* 
grievous  ;  and  fo  the  party  (hall  have  no  remedy.     But  for  amer^  174,  175. 
ciaraerits,  a   moderata  mlfcricordla  lieth.     16.  Hcni  6.  pU  7. — And 
for  this  caufc  the  plaint  in  had  judgment. 

«  Kindler  againft  Leverfage.  *^asi  3. 

"D  EPL^VIN.    The  jrafe  waS,  Ji  feifed  bf  the  land,  made  a  leafe  Ambiguous 
^^  at  will,  rendering  (ix  pounds />^r  annum  ;  and  by  another  deed  words  iha<lbe 
tecitii\g  this  rent^  he  granted  eundem  redditum  to  the  defendant  for  ^^^  .^Jf "*" 
his  life:  the  leafc  at  will  determines;  the  qtieltion  was>  If  the  g^^^/^''^^^^ 
grantee  (hall  hdve  thill  rent  for  his  life,  iccotding  to  the  words  of  beneficially 
the  grant  ?-^And  refolvcd  he  (hould,  for  eun^lrm  Ihall  l>e  taken  for  for  a  gramce. 
talem^  v IZ4  eundem  infpecie  :  viz.  fix  pourids  per  annum  :  as  in  die  piowd.  lo, 

iueen's    pitent  of  a  grant   of  eafdem  Uberlates   to   IJl'ingtofi^^  quas  Cowp.  6co, 
sndon.   Iff  a  this  is  not  the  fame,  but  tales  lihertates.   And  it  was 
afterwards  adjudged  for  the  avowstnt,  that  the  rciit  (hall  tdntinuc 
during  his  lif«. 


Margdret  I^alnieS  a^atnjl  The  Bifliop  of  Peterborough. 


Case  4* 


QUARE  IMPEDIT.  Hfc  pleads,  that  he  demanded  of  J.  5.  the  a  pitfentee 
^  prefeiitee  of  the  plaintiff,  to  fee  his  letters  of  orders,  aild  h6  need  not  flicw 
would  not  (hew  them ;  and  for  this  caufe,  for  that  he  Was  not  >>>*  crdcrs,  and 
afccrtained  whether  he  were  deacon  or  not:  and  alfo  he  dcmandei*^"^;^^^^^^^^ 
ot  liim  letters  miflive,  or  tcftimonials  tcftifying  his  ability  ;  and  be-  '*p,,7mp!^in  bad« 
caufe  h6  had  not  his  letters  of  ordei's,  nor  letters   miflive,  nor  i'oft.  441. 
ftiaJe  proof  of  them  otherwile  to  the  bifliop,  he  defired  leave  of  5.  Cooir  Dig. 
the  bilhop  to  bring  them  ;  and  he  gave  them  a  week,  and  he  went  71. 
aWay,  and  came  not  again ;  arid  that  the  fix  mohths  paft,  and  he 
collated  by  lapfe.   And  upon  demurrer  upon  it,  it  was  adjudged  for 
the  plaintiir ;  for  thefe  were  riot  caufes  to  (lay  the  admittance  5  and 

C&O.  ELIZ.  FART  I.  K  the 
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Palmcs      the.  clerk  is  not  bound  to  (hew  his  letters  of  orders  or  miffivetd 

ttga'tH^       the  bifliop,  but  the'  bilhop  rauft  try  him  upon  examination  for 

^^lliL^J^^'  oric  a'l^  other ;  and  the  plea  is  not  allcdged  in  faffo.  but  pro  to  quad 

BOROUGH.  ./»         11  '  1  1  •  v''^    »M  1  V 

Ko;f  vionjtravit  ;  10  all  Cometh  under  the  *'  eh  quod    and  lo  no  part 
Co  5.  57.  a      of  it  IS  traverfable.     And  for  one  and  tlie  other  caufc  it  was  ad* 
J.  Saund.  117.  judged  for  the  plaintiff, 
a.  Salk.  539.     ^      o  i^ 


Case  5. 


Reade  agatnji  Johnfon. 


"  jffympjitwm  A  SSUMPSIT  for  twenty-four  pounds.  And  declares  upon  an 
not  lie  for  rent  *  indebitatus  ajfumpjit^  Defendant  pleads'ff0;f  ajfumpfit.  The  jury 
arrearupona  found,  that  the  plaintiff  let  to  the  defendant  land  for  feven  years, 
leafc  for  years,  rendering  eight  pounds /)fr  annumy  and  the  rent  was  arrear  for 
Ante,  240.  xhxtt  years  ;  and  that  the  defendant  did  owe  no  other  debt,  nor 
p^ft^^fi^g'*  ^^^^  ^"y  other  proinife.  Etjt^  Iffc, — And  it  was  held  by  the 
i.Voih  Abi?  Justices,  that  the  aftion  did  not  lie,  but  only  an  aftion  of  debt. 

Cro.  Jac,  598.  C6X.    Cro.  Car.  343*  Hob.  z^*    x.  Brownl.  14.    3. Lev.  150.   Hard.  366.    I.  Leon. 43. 
AJJen,  29«    joncs,  3Z9.  ♦ 

c^si^^  Simpfon  ajs^aitifi  TitterclL 

•      Michaelmas  Term,  iz,^  11*  Eliz,    Roll  gi^ 

A  ^rtrvifi  in  a   ^ JECTIONE  FIRM^.     One  Bendlows  let  the  land  to  the  de- 

kafc  with  no  -*-'  fendant  for  years :  proviso  semper, and  it  is  further  covenant- 

V^^^y^^-  ed,  that  the  leltee  (hall  not  aflign  his  term  to  any  other,  except  to 

hutVa'^aity*  *^^^  I^^f^r,  paying  as  much  as  another  ;  and  if  the  leflbr  will  not 

be  annexed,it  is  ^^^""^  ^U  that  then  he  may  alien  it  to  none  except  his  mother  or  his 

a  coveHani.        (oTi.  The  Icflcc  affigTied  It  to  his  mother ;  Idfor  entered,  and  let  it  to 

Ante,  73.        'the  plaintiff :  the  qneftion  was,  If  the  words  were  a  condition,  or 

Port.  385,        only  a  covenant  ? — And  all  the  Justices  held  it  was  a  ^od 

i.RoU.Ab.410.  condition  to  defeat  the  eftate^     For  PERiAMfaid,  provifo  always 

^*'-JJ'»*- »<=?•*>•  implicth  a  condition,  if  there  be  not  words  fubfequent,  which 

t'pZ'  Ik*  ^'     niay  peradventure  change  it  into  a  covenant ;  as  where  there  is  an- 

'  Other  penalty  annexed  to  it  for  non-pertormance,  as  Dockwrays 

Cafe  J  27.  Hen,  8.  pL  14.    But  it  is  a  rule  in  frovifoes^  where  the 

frorji^  is,  that  tlie  leifce  Ihall  perform  or  not  perform  a  thing,  and 

no  penalty  to  it,  this  is  a  condition,  otherwife  it  is  void  ;  but  if 

a  penalty  Is  annexed,  aJitcr  eft:  to  which  the  reft  of  the  Justices 

agreed. — And  it  was  adjudged  for  the  plaintiff,  that  the  entry  was 

lawful. 

Casi  7.  Barret  o.^mnft  Hcvelirt. 

Jifijur  ^ferm,  'i^i,Elix...Roll  %\^ 

"^rcfpafsof  rf-  npRESPASS  for  afTToilt,  battery  and  wounding,  e>pud  Downhesent 
fcuit,  bartcry,  •**  in  the  county  ui  S^'JJ'oIk^  26.  Sptemher^  21.  Eliz.  The  de- 
and  wounding,  fendant  pleaded,  quoad  zi  ti  armis  not  guilty,  znd  quo  ad  refidaum 
****^'  hrw"#*^  //w//^r^^o;//.f  flt7/<?  nonyis^c.  For  ho  faid,  tliat  Philip  Earl  of  Arundel 
°*  ami  a'     ^'•'^^  feifed  of  fixty  acre ;  of  pafture,  called  Shepherd' s-holc^  ia  Thetford^ 


a»mui 


jufiificaUon  in  the  faid  county  of  Sffffo/k,  and  let  them  to  ,Ro,  TVl)itney^  28  Eli%^ 
fHoilUtr  manias  for  twcnty-onc  years  ;  ar.d  th?t  the  plaintiff  tempore  quo  claufunt 
T^'"^ fV^  ^^  A  P^'^^*'-^'  f*'^.V^  ^^  eurCcnlus  ipfus  Koh,  ihidem  inventos cum  retibui  et edits 
judged* b"d' up-  'W^^^^  ciipen  I'dluit;  for  which  the  defendant,  asfcrvant  to  the  faid 
on  demurrer.    Anie^  94.     Lut.  9x9.     3.  Lev.  404^     z.  Vent,  (95.     Skinn.  ^S;. 

'    £.  and 
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R.  and  by  his  commandment,  tempore  qm  et  molliter  manui  imptfuit      Baiiit 
upon  tlic  plaintifF  at  T,  in  the  faid  fixty  acres,  to  hinder  him  from       "'^^""^ 
taking  and  carrying  away  the  faid  conies,  qua  eft  eadem  infultus  et      *^»«*t''» 
tranfgrejfio  unde^  fefr.  absqije  hoc  that  he  is  guilty  de  tranfgrejfione 
et  infultuy  &c.  alibi  vel  alio  modo  in  di/f*  com*  Suf.  prout^  (ifc.  et  hoc. 
Upon  this  it  was  demurred  in  law ;  and  adjudged  for  the  plaintifF. 

NoTA.  This  cafe  was  taken  out  of  the  rtcord  delivered  to  th# 
reporter  by  Bkowvlow prothonotary* 


Hartopp*s  Caie.  Cah  u 

,  Trinity  Term,   ^^.  Eiiz,     Intbe  Court  of  ttdrds. 

TpLIZABETH  HARTOPP  dcvifed  lands  to  Denham,  and  three  Thehdrf  of  t 

^  others  in  fee,  to  the  ufe  of  Thomas  Hartopp  her  brother,  and  dcvifeeiftiaii  . 

the  heirs  males  of  his  body ;  and  for  default  oi  fuch  ifiue,  to  the  who  diet  in  xYm 

heirs  females  of  his  body,  with  other  remainders  over.  ^  Tbomai  ^^^^^\^^ 

dieth,  having  iffue  •  daughter,  his  wife  enfeint  with  a  fon,  which  take  widcT^w 

is  afterwards  bom.     And  afterwards  Elizabeth  Hartopp  dieth*  will,  for  the 

eftate  Ttevtt 

The  queftion  was.  If  the  fon,  or  daughter,  or  neither  of  them  ^«^«^ »"  ^ 

Ihould  have  the  land  ?  V^^'f''^' 

.    .  Poft.  413.      ! 

And  upon  argument,  it  was  ruled  by  Wray  and  Anderson,  Raym.408. 
Chief  Jujiiceiy  Kikgsmill  and  Morris,  Surveyor  and  Attorney  of  the  Leon.  *53* 
Court  of  fVardsy  that  neither  of  them  ftiould  have  the  land.     For  '•  ^^'  *°*- 
it  being  devifed  to  the  ufe  of  Thomaiy  ut  fupra^  and  he  ^^y^^g  **  w^tl*?. 
before  die  devifor,*  this  cannot  veft  in  the  heir,  for  it  never  vefted  Xo^tx^^T 
in  the  anceftof;  for  the  word  "  A«Vi**   \i  not  to  give  tlie  im-  swinb.  35. 
mediate  eftatc,  but  by  way  of  limitation  ;  and  if  this  lliall  veft  i.  Stra.  25.  3»« 
in  the  heir,  it  Ihall  veft  in'him  as  a  purchafor,  which  was  not  the    xp^^j  ^  . 
intent  of  die  devifor,  and  fo  ftiall  be  void.     And  they  conceived  ^*'  ^** 

the  cafe  doth  not  differ  from  Bret  and  RigdirCs  Cafe  [a).  But  be- 
caufc  the  office  was  not  fully  found,  they  woukl  not  refolvc  it  \ 
but  a  melius  inqutrartdum  was  awarded. 


K  a  Michaebnaa 


^^  Michaelmas  Term^ 

33.  and  34.  Eliz.     In  the  Queen's  Bench. 

Sir  Chriftophcr  Wray,  Knt.  Chief  Jufiice. 

Sir  Francis  Gawdy,  Knt.  j 

John  Clench,  Efq.        '  >     Jujices. 

Edward  Fenner,  E/q.  ^ 

Sir  John  Popham,  Kftt.     Attorney  General. 

Sir  Thomas  Egerton,  Knt.  Solicitor  Genenal. 


Cask  t. 


Kenfon  againft  Reading. 

Hilary  Term,  30.  Elm.  RoU^/^z. 
An  exception  In  '  I  TRESPASS.  Tire  cafe  upon  afpccialverdift  was.  The  queen 
a  dtcd  of  what  I  had  the  rfSory  of  Greenwich^  to  which  the  manor  of  D.  did 
has  before  been  -»-  appertain;  and  graatcd  them  A^r  nomen  reeioria^  and  all 
fxprefsly  grant-  the  lands,  tenements,  underwoods,  and  hereditaments  to  the  fame 
Ante«^^  belonging,  Jalvis  femper  et  omnlno  refervath  ommbui  proffis  arboribus 

bofcis  et  maheremlis  de  et  fuper  tramijfis :  and,  If  by  theie  words  bofds^ 
».Roll.Ab.454.  the  underwoods  which  are  oefore  let  cxprefsly  were  excepted  or 
Hob.7». X70.    not?  was  the  queftion. — Winter, /^r  the  plaintiff'^  argued  that 
Gro.Car.  130.  ^^  underwoods  are  excepted. — Foster  contra.  For  the  under- 
woods being  granted  by  exprefs  words  cannot  be  excepted  no  more 
in  the  cafe  of  the  queen  than-  of  a  common  perfon ;  for  the  excep- 
tion of  that  which  is  exprefsly  granted  is  void ;  otherwife  it  is  of 
'  a  thing  that  pafleth  only  by  implication :  and  here  the  word 
**  grojps^*  extendcth  to   bofch  arboribus^  tsfc.   and  fo   nothing  is 
excepted    but  groffis  arboribusy    isfc.    and  not   the  underwoods. 
— And  fo  was  the  opinion  of  the  Court,  that  an  exception  in  the 
queen's  grant  cannot  be  of  tliat  which  is  before  expreisly  granted, 
and  her  intent  here  is  apparent  by  the  word  "  groffts**  to  except 
only  the  great  wood  ;  and  it  Ihall  be  referred  as  well  to  the  trees  as 
to  the  reft.     And  it  was  adjudged  for  the  defendant. 


CaIe  2. 


Hill  againjl  Pilkington. 

Hilary  Term,  32.  £//«.    Roll  171. 


Debt  on  bond  T^EBT  upon  an  obligation.  The  condition  was  to  perform  co- 
conditioned  for  venants  in^  leafe.  The  defendant  pleads  covenants  perform- 
the  performance  ed-  The  plaintiff  by  replication  Ihewed  the  covenants  in  the  in- 
of  covenants,  denture  ;  wh^reof  one  was,  that  he  fhould  enjoy  fuch  lands,  let 
^"ch  S^thc  tohim^quietty,  without  interruption ;  and  fhcweth  infa^Oy  that  the 
covenants  be-  defendant  20.  March^  30.  El't%^  had  difturbed  him,  and  in  that 
fore  the  con-  affigncth  the  breach.  The  defendant  by  rejoinder  fhewcth, 
dition  is  per-  that  in  the  indenture  there  was  a  provifo^  that  if  he  paycth 
Ihe'^dinture**  lol.  the  Sift  of  March,  30.  Eli%.  that  then  the  indenture 
bccomwTvoid  ^^^  ^^'  therein  contained  fliall  be  void  :  and  alledgeth  that  he 
before  the  ac-  paid  the  lol.  at  the  day  ;  but  this  was  after  the  difturbance 
tion  is  brought,  fuppofcd.  Hereupon  it  was' demurred.— And  after  opening'  of 
^    .,  _  the  cafe  by  Bevercotts,  for  the  plaintifF,  it  was  adjudi^ed  wftli- 

l.Wocd*sCon.        ^  ''       ^  ^    r*^    ^v         I    •      '.T-       T-       1        "^i     ^ 

^11.451.  °^^  any  great  argument  for  the  plaintiff.     For  by  the  covenant 

D0UJL49.        broken  before  the  condition  performed,  the  obligation  was  for- 
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felted  ;  and  it  is  not  material  that  the  covenants  become  void  be-  Hjl'l 
fore  the  aftion  brought. — But  Wray  faid,  that  if  the  provifo  had  *^?J^^ 
been,  that  upon  the  payment  of  the  10  Las  well  the  obligation  is  the 
.  indenture  fhould  be  void,  it  had  been  peradvcnture  otherwife ;  for 
then  the  bond  was  void  before  theaftion  brought.  The  35.  Hen.  8. 
Dyer^  57.  and  By/owe* s  Cafe  was  cited,  where  a  parfon  made  a  leafe 
for  years,  in  which  were  divers  covenants,  and  after  he  became  non 
rcfident,by^  which  the  indenture  became  void ;  .yet  he  might  main- 
tain an  a£tion  of  covenant,  for  a  covenant  broken  before  his  non 
refidency.     F/de  Dr.  lienor's  Cafe^  anteoy  Afkh,  29.  £rf  30.  B.  R. 

See  8.  &.  9.  Will  3.  c.  11, 

Porter  agalfijl  Gray.  Cah  3. 

Trinity  Term,  33.  Eliz,  Roll  365, 
A  VOWRY  for  an  amerciament  in  a  Icet.    For  that  Edward  the  A  leet  cannoc 
-^^  fixth  granted  the  hundred  of  H,  in  which  was  a  leet,  to  ^5"*^""*^?, 
G.  Owen  in  fee,  who  died  fcifed,  and  it  defcended  to  J.  Owen  his  ^^^^  ^^^^^^ 
coufin  and  heir;  wlio  being  feifeJ,  grnnted  it  to  Fojhr  in  fee;  who  hoMcnon  t^« 
by  deed  inrolled  granted  it  to  the  Earl  cf  Leicejier  in  fee,  who  by  day  mentioned 
dcf^d  inrolled  gnmted  it  to  Lord  Norr'is  in  fee  ;  and  for  that  tlie  *«  ^^  v^^^* 
defendant  was  refident  within  the  hundred,  and  appeared  not  at  ^'^^  "5« 
a  leet  held  23d  jipril  32.  Ellx.  he  was  amerced  twelve-pence  ;  and  ^^  i^^  ^^^ 
for  that  the  diftrefs,  &c.     Upon  this  avowry  it  was  demurred  in  1,  Hawk.  ^ 
law.  — Firft,  Becaufe  he  pleaded  that  G.  Owen  died,  and  it  defcended 
to  7.  Oweuy  his  coufin  and  heir,  and  (hewed  not  that  G.  died 
without  iffue.     Sed  non  allocatur;  for  it  (hall  be  clearly  intended.— 
Secondly,  That  he  faid  that  J.  Owen  did  grant  it  to  Fojicr^  but 
(hewed  no  deed  of  the  grant.    And  it  was  ruled  to  be  ill,  for  tliis 
caufe;    for  it  cannot  be  granted  but  by  deed,  which   muft  bo 
Ihcwn. — Thirdly,  That  the  defendant  did  not  (hew  that  the  court 
was  held  within  a  month  after  Eajler.     And  this  w;as  held  a  good 
exception,  it  being  a  leet  by  grant ;  but  of  a  leet  by  prefcription  it 
is  otherwife.    20.  Hen.  7.^/.  22.     18.  Hen.  6.  pi.  ii.     And  they 
were  of  opinion  to  give  judgment  for  the  plaintiff;  but  would 
advife,  &c.       1 

Love  againft  Wotton,  ^^^^ 

Hilary  Term,  II.  EUtl.     Roll  i%%. 
T^EBT  upon  an  obligation.   The  defendant  pleaded  the  ftatute  ^  repleader 
^^  of  ufury  made  6th  Feb.  13.  £//z.  (whereas  the  parliament  did  granted  nftcr 
begin  the  (econd  of  Feb.  13.  EU%.)  and  that  the  obligation  was  verdift,  in  debt 
taken  by  ufury.     The  plaintiff  replied,  it  was  not  m:^de  for  ufury,  j^/^^^;/^[ 
&c.  contra  formam  Jiatuti  modo  et  forma  prad'itl.     Upon  this  they  ^^  ^j^^  ^j^^ 
were  at  iffue,  and  found  for  the  plaintiff. — And  for  that  the  ftatute  when  the  fta, 
was  mif-recited,  and  it  was  a  general  law  of  which  the  Court  is  nite  pleaded 
to  take  conufance; — although  both  the  parties  do  agree  there  is  was  made  j  not. 
fuch  a  ftatute,  yet  the  Court  well  knowing  there  is  no  fuch  ^^'J  p^^j^^"f^j 
ftatute,  and  fo  cannot  be  contra  formam  fiatutt^   held  no  judg- admitted  the 
ment  could   be  given   for  the  plaintiff,    it  being  in  the  bar  of  exiftcnce  of  the 
the  defendant  ;-* THE  Court  held  it  clearly  ill ;  and  that  a  re-^  <**«"««i  ^y  their 
pleader  ought  to  be,  although  it  was  after  verdift.     And  it  was'Pj^'*^^' 
adjudged  tliat  there  (hould  l^  a  repleader,     i.  Mary^  ^y^^\  ^  ^9' 
f.  Burrow,  502.    .f,  Borr*  i>fG.     Obmyjis,  14S.      3.  Ba^  Ahr.  xxi.  iti*  372.     4«'Bac.  Abr.  653. 

R  3  Taylcr 
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CAii.5.  Taylcr  againji  Fifher. 

Eafter  Ttrm,  32.  £//'«.  RoUlJ^S. 
Awif^cmnot  '^T  RESPASS  for  breaking  his  houfe,  and  taking  away  a  corffctt 
give  a  pcrfon       J    and  a  pike  of  the  plaintiff's.  The  defendant  pleaded,  that  long 
•uihority  tocn.  ^^^^  ^^^^^  ^^^  trefpafs  fuppofed,  7.  Bamfield^z^^ {ftiitA  of  the  faid 

tcr  her  h«f-  rr  ^         ,      .,  Tl-     '^^  "^j  •    •  •       ^i.        1    •    **ir»- 

band's  houfe.  *  conlct  and  p^ke  as  of  his  own  goods  remaining  m  the  plaintiit  s 

Poft.  S76.         houfe»  and  that  he  fold  them  to  the  defendant ;  and  thereupon  he 

timtore  quo^  tffc.  came  to  the  plaintiff's  houfe  and  demanded  them ; 

».Ro.Rep.  55.  and  the^vife  of  the  plaintiff  then  and  tliere  (the  plaintiff  being 

Ch^^^c  *^s"    *'^^^"^^)  liccnfcd  him  to  enter  into  the  houfe,  and  take  them  ;  and 

6.Mod.*i6l.     he  thereupon  entered,  &c.  and  took  them,  as  it  was  lawful  for 

5*.  Bac,  Abr!     him  to  do,  &c.     And  upon  this  it  was  demurred. — And  after  di  - 

182.  vers  motions,  it  was  adjudged  for  the  plaintiff,  that  he  ihould  re- 

a.  T^rrn  Rep.    cpver  as  to  the  entering  into  the  houfe,  but  not  as  to  the  goods ; 

^^*  for. the  goods  being  in  the  plaintilSF's  houfe,  and  it  not  appearing 

BOW  they  came  there,  viz.  either  as  trefpafs  or  otherwife,  be  can* 

rot  of  his  own  head  enter ;  and  the  wife's  licence  to  enter  into  her 

hulband's  houfe  is  not  good,  for  (he  cannot  give  one  authority  to 

enter  into  her  hulband*s  houfe. — But  Gawdy  contra  :  for  it  may 

be  intended  the  goods  were  there  by  the  plaintiff 's  licence,  and  then 

he  might  well  enter  and  take  them:  but  the  three  other  Judges 

contra.    And  it  was  adjudged  for  the  plaintiff,     r.  30.  EJ.  3.  I2. 

Caii  6.      Bretton  &  Elizabeth  his  Wife  agawji  Bolton  of  Gray's  Inn. 

Anaaionon  A  SSUMPSIT.     The  plaintiffs  declared.  That  whereas  Thomas 

the  cafe  upon  "^  Boitofi  was  the  brother  of  the  defendant,  and  the  defendant 

mffumfJU^  will  was  a  counfellor,  eipeiitus  in  lege ;  and  whereas  the  defendant  did  * 

lie  for  the non-  know  that  the  faid  Thomas  was  feifed  to  him  and  the  heirs  males 

VuT^i^^xo  ^f  ^^*5  body,  the  remaihder  to  the  defendant,  and  to  the  heirs  males 

,  provide  the  of  his  body,  of  the  manor  of  Heywood  in  the  county  of  Norfolk  ; 

piaiiuiffwirh  and  that  the  faid  £/iz43A^^A  the  wiieof  the  plaintiff  had  lent  lool. 


(on  a  bond  in    the  defendant,  in  confideration  that  the  faid  Elizabeth  at  his  fpecial 

which  the  de-    inflancc  fliould  deliver  to  the  faid  Thomas  the  faid  writing  obli- 

fuch'^ild''*  r-  E^^^tf  ^?  ^^  cancelled,  and  fhould  lend  to  the  faid  Thomas  another 

fon  were  ^'    lOoT  did  aflume  to  the  faid  EUzalnth^  that  if  (he  would  refer  to 

pbiifcrj,  and     the  defendant  the  making  of  the  faid  affurance  for  tine  200I.  and 

lending  ludi      would  ufe  no  other  counfel  than  the  counfel  of  tlie  defendant, 

iddfii^lnum    ^^^^  ^^  would  provide  talem  affurantiam  proinde  pro  pnedld'  Eliza- 

of  money.         betha  per  cuaUm  ipfa  cadem  Eltzabetha  hobcret  majus  udvantagium  of 

i.RQU.y^b  Of.  ^^^  ^^^^  Thomas  J  if  he  fhould  make  default  of  payment  of  the  faid 

>!  Burr,  1005/  ^^^^-  ^5^21^^  fli?  had  before  for  the  faid  lOol.   And  alledged  infatU^ 

that  fhc,  tiufting  to  hjs  promife,  ufcd  no  other  counfel,  &c.  and 

delivered  to  the  Taid  Jlomas  the  fajd  bond  to  be  cancelled ;  and  that 

Ihe  lent  to  the  fai.d  Thomas  tlie  other  lOol.  And  that  the  defendant 

not  regarding  his  promife,  but  intending  to  defraud  her,  then  and 

there  knowing  that  the  faid  Tljomas  was  adtunc^  ut  pnrfatury  feifed 

in  tail,  viz.  to  him  and  his  heirs  males  of  his  body  (but  faith  not 

wliere  the  rcvcrfion  or  remainder  was)  then  and  there  ^/ji  et  v^ol- 

ktiose  provided  for  her  affurance  a  grant  of  an  annual  vent  ilTuing 

'  *         '      *  *  out 
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out  of  the  faid  manor  of  HeytvooJ  to  have  in  fee  (andflicwed  it  in  ccr-   Bhittok  ^ 
tain)  which  was  a  rent-feck  ;  which  flic,  trufting  to  the  faid  promifc,     ^  ^/'* 
received  for  the  fecurity  of  her  200 1.  And  alledged  infatlo^  that  the      ^H^^^, 
faid  Thomas  within  one  year  died  without  iflbe,  by  which  after  his 
death  the  faid  rent  ceafed  and  became  void  ;  and  the  faid  manor 
came  to  the  defendant  difcharged  of  the  faid  rent.     And  further 
alledged,  that  the  defendant  provided  no  other  aifurance  for  the 
payment  of  tlie  faid  2cx>l.  and  that  the  faid  200 1.  and  every  part 
thereof  were  yet  unpaid  ;  ttfic  the  defendant  falfely  and  malicioufly 
deceived  the  faid  plaintiff  in  providing  the  faid  aifurance  for  the 
payment  of  the  faid  200I.  by  which  Ihe  is  witliout  remedy  for  the 
payment  of  tlie  faid  rent,  or  the  faid  200 1.  ad  damnum  400 1.-—    * 
The  defendant  pleaded  non  ajfumpfit^  and  found  againft  him. 

Divers  matters  were  alledged  in  arreft  of  judgment. 

First,  It  was  alledged,  that  whereas  the  faid  7h9mas  and  the  de-  Dfvcrs  excep- 
fendantwere  ohWgtA  ter  fcriptumfuum  ohligatorium  figillo  fuo  Jigillai*  \  ^^^^  »  ^c- 
and  to  is  uncertain,  for  it  cannot  be  the  bond  of  both,  for  it  is  ^^^^affu^^^ 
Jigillifuo^  (2f  f .  in  the  Angular  number. — Sed  non  allocatur  ;  for  Jigillo 
fuo  may  be  referred  to  both  their  feak,  and  both  may  ufe  one  fcal. 

Secondly,  The  ajfumpfit  is,  that  if  flic  at  his  inftaaCc  and  ro-  ».  Vcnt.  71, 
^ueft  would  deliver  the  bond,  &c.  and  flie  alledgeth  that  flie  de-  Cro.jac4^ 
iivered  the  bond,  &c.  but  faith  not  that  ftie  delivered  it  at  his  in- 
stance ;  and  if  it  was  not  delivered  at  his  inftance,  but  upon  ibme 
other  confideration,  as  it  may  be  intended,  it  is  no  performance  of 
the  confideration. — Sed  non  allocatur  \  for  when  flic  delivered  th,e 
bond  to  be  cancelled,  it  fhall  be  intended  upon  tlie  confideration 
before,  and  at  the  requeft  of  the  defendant. 

Thirdly,  For  tlmt  it  was  alledged,  that  the  defendant  well 
knowing  that  tlie  faid  Thomas  was  feifed  ut  prafertur  in  tail,  but 
faith  not  in  whom  the  remainder  was  4  and  it  might  be  to  his 
right  heirs  ;  and  then  the  rent-charge  may  have  continuance. — Sed 
non  allocatur  \  for  when  in  the  recital  it  is  faid  that  Thomas  was  feifed 
in  tail,  the  remainder  to  the  defendant;  and  it  is  faid  afterwards 
that  Thomas  was  feifed  ut  pnefertur  in  tail ;  this  fliall  be  intended 
with  remainder  over  as  before. 

Fourthly,  Upon  the  fubftance  of  the  matter,  that  this  af- 
furance  that  was  made  was  better  than  what  flie  had  before ;  for  it  is 
not  alledged  when  the  firll  lool.  was  to  be  paid,  but  at  a  day  to  come^ 
which  may  be  long  after ;  and  here  the  rent  that  was  gran^d  being 
an  inheritance  which  charged  the  land,  was  a  better  affurance 
than  a  bond  which  charged  tlie  goods,  for  which  flie  had  no  remedy 
if  thp  obligor  left  no  aflets  to  his  executor.— But  the  Court  held 
clearly  the  contrary  ;  for  the  bond  charged  his  perfon  and  his 
executors  after  his  death,  but  this  rent  did  only  charge  his  land 
during  his  life  ;  and  he  bfcing  dead,  flic  had  no  remedy. 

Fifthly,  The  conclulion  of  the  aftion  founds  in  nature  of  a 
deceit,  and  then  the  iflue  non  ajfumpjit  is  no  anfwer  to  that  with 
which  the  plaintiffs  have  charged  the  defendant. — Sed  non  allocatur  ; 
for  the  plaintiffs  having  declared  upon  tlie  whole  matter,  and  having 
fliewed  to  the  Court  fufficient  matter  tliat  the  defendant  had  npt 
performed  his  promife,  the  conclufion  is  not  material ;  but  the 
Court  fliall  adjudge  upon  the  whole  matter  precedent;  fo  it  is  a 
good  iiTue,     And  th^  plaintiffs  had  judgment, 

R  4  Sir 
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^^«'  7-  .     Sir  Richard  Buckly  againft  Wood. 

See  the  Commencement  of  this  Cafe,  Ante^  page  230.  Cafe  21, 
'^^  h**!^  h  1  '^  ^^^  "^^  moved  again  by  Egerton,  for  the  ^^lamtiff^  that  Ae 
fetorfy^^r piracy  '^^^^  ^'^^  ^^^  lawful]/  exhibited  in  the  ftar-chamber,  for  matters 
by  bill  incquiiy  Concerning  his  life  which  were  not  examinable  there,  for  then  his 
Uaaionabtej  own  oath  Ih^H  prejudice  him  ;  and  if  the  a£lion  did  not  he  for 
for  the  Court  the  exhibiting,  yet  it  lay  when  he  fpokc  of  it  in  the  country;  and 
"rMJr*"^^""    fpokc  of  the  fubftance  thereof  (as  it  is  cxprefsly  alledged  in  the 

riA^K't  ion  over      f    ,         .       .  1  r  •  1    1        »  •    1  -n  in-'  ^  °-       i-     • 

thcfe offencM,  declaration),  and  laid  that  his  bill,  and  all  tna:  was  contained  m  it, 
it  is  not  a  pro-  was  true  ;  for  tliis  an  aftion  iieth,  for  this  is  not  in  a  courfe  of 
cccding  in  the  juftice, — T  ANFiELD.  If  the  bill  contain  any  matter  of  flander  of 
courfe  of  jufticc.  another  than  of  him  againft  v/hom  it  is  exhibited,  an  aftion  lieth; 
AHc,  230.  as  in  2.  Eli%,  Stanley  v.  Courfcp^  whc  c  the  witnefs  goeth  beyond 
Bac.  Abr.  ^^^  point  in  iffuc,  or  queftion,  and  llandcreth  a  third  perfon, 
490.  5^8.  '  aftion  lieth :  but  here  the  exhibiting  of  the  bill  is  only  in  courfe 
J.  Saunrf.  131,  of  jufticc,  and  concerneth  himfelf  only,  and  fo  is  not  punilh^iblc; 
^1*-  and  then  his  faying  in  the  country  that  his  bill  was  true,  &c.  is 

B  ^i  ^'  ^^^^  puniftiable.  And  he  faid  that  die  declaration  is  uncertain  ;  for 
it  is  that  the  defendant  did  exhibit  his  bill,  containing  inter  alia 
this  mattir  which  is  not  good  ;  for  it  might  be  there  were  words 
of  qualification  in  the  bill  which  qualified  the  firft  words,  and 
therefore  the  whole  bill  was  to  be  recited.— But  all  the  Justices 
held  this  exception  not  to  be  material ;  for  if  tlicre  were  any  words 
of  qualification,  they  were  to  be  alledged  by  the  defendanr;  and  it 
Ihall  not  be  otberwife  intended,  but  rather  that  it  contained  this 
matter  of  flander  arnongft  other  matters  of  flander.  And  for  the 
matter,  they  all  refolyed  that  tlie  aftion  lay ;  for  they  were  not 
matters  examinable  in  ftar-chamber;  and  when  he  exhibited  the 
bill  malicioufly  in  flander  of  the  plaintiff  for  matters  not  examinable 
there^  it  is  reafon  he  fliould  be  punilhed  ;  and  efpccially  when  he 
fpoke  of  the  matters  in  the  country,  and  publifhed  them  and  af- 
foft.  j<4-7»5«  firmed  they  were  true. — But  Wray  faid,  if  thc.bill  had  been  well 
exhibited,  for  which  matters  the  Court  might  take  examination, 
4.  Co.  15.  a.  fp  ^i^at  his  complaint  was  in  courfe  of  jufticc,  an  a£tion  did  not 
lie,  although  they  \vcre  falfe  and  fcandalous  ;  and  if  it  did  not  lie 
for  exhibiting  tl  e  bill,  then  it  lay  not  for  faying  that  it  was  true- 
But  in  the  principal  cafe  rhcy  reiolved  ut  fupra.  And  die  precedent 
Beives*  Cafe  was  feen  in  court,  which  was  all  one  with  this  Cafe, 
except  that  the  words  *'  Inter  alia^  were  left  out ;  and  all  the  bill 
was  recited.  And  afterwards  at  the  end  of  the  term  it  was  adjudged 
•         for  the  plain *:iff.'    4;  Co.  14.  jB-  ' 

r/fnt  s.  Dalton  ngahft  Sheffipgtpn, 

Ixinitylermy  ^2,  Eliz.  Roll  1 10. 
Vatneo.  TERROR  to  ^.everfe  J\n  outlawry.     Th^  original  was  Shejington^ 

Ante,  S5.  -■-'  ^nd  dif  ipefne  procefs  Skeffington :  and  for  this  variance  it  was 

reverkd. 
Cast  9.  Atkins  againft  Atkins. 

Hilary  Term,  "33.  Elite,  Roll  'J'j6* 

?n^ttr?oti!is^  pRROR  Xo  r(;vcrfc  adjudgment  in  Norwich,  in  a  writ  of  dowcr. 
iwy,ana au "r*  ■'  A'^"^*'  ^^^^  "^-^^  7-  ^^  d^vlicd  land  to  5.  and  to  the  heirs  of  his 
his'dccc::r'.*  to  ^.  body  ;  and  after  ins  deceafe  to  E,  the  eldeft  fon  of  S.  and  to  tiic 

the  eldtii  ion  or'  6.  mm\  the  hcirk  of  hii  body  with  remainders  ovcV,  fs  ai'i  efVate  tail  in  S%  a.  Eq.  CaC 
Ab.  'J15.  lA.  Riy.  i04.  1437,  1440.  i56x,  Lucas,  xSi.  a.  Pccre  WilL  476,  i*  Strange,  7*9« 
Dougl.  a67.  7!)7-  '       •    •        •      . 
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heirs  of  his  body,  the  remainder  over  to  three  other  of  the  fons  of     Atkius 
S.  in  the  fame  manner.    1  he  queflion  was,  What  eftate  5.  had      ^g^'^J^ 
in  the  knd  ? — Hubbard  ai^ucd  that  he  had  eftate  for  life,  the  re-      ^tkiwi. 
jiiainder  to  his  fons  as  purchafors. — Coke  contra^  That  he  had  an 
rftate  tail ;  for  by  the  m-ft  words  an  exprefs  eftate  in  tail  was  giv.cn 
to  him  ;  and  there  are  no  fpccial  words  to  correft  or  alter  them. — 
It  was  afterwards  adjudged  that  S,  had  an  eftate  in  tail ;  and  that 
his  wife  Ihould  have  dower:  and  the  firft  judgment  in  the  writ  of 
dower  was  affirmed. 

Nelfon  and  Bugg  againft  Woodward.  Ca«  io« 

See  the  Commencefi^ent  of  this  Ca/e^  Jnte^  page  j  88.  Cafe  13. 
PROHIBITION.   The  cafe  ws  moved  again.— Gawdy.  Jujlice,  f  "Z^l^m 
held,  that  confultation  Ihould  not  be  granted;  for  it  is  as  a  confideration  S 
contract  for  tithes  to  come,  which  may  be  without  deed,  and  may  5  u  paid  to  th» 
be  for  life  or  years,  and  it  is  a  contraa  that  goeth  in  difchargc  of  i«rfoni»*nd» 
payment  of  tithes  ;  but  a  leafe  or  grant  of  titles  muft  be  by  deed,  ^^^^^^^ 
21.  Hen.  6,  pi,  43.  and  here  a  prohibition  licth  to  avoid  circuity  ^^^^^jj^^^ 
of  aftion. — And  of  this  opinion  was  Clench,  Ju/iice.T^WKKY^  fon'$ life,  ii not 
Chief  Ju/iice^  and  Fenner  contra^  That  this  is  a  fade,  and  cannot  good, 
be  withoutdeed,  and  a  grant  and  contraft  for  tithes  is  all  one  4  but  ^*^>  '^^ 
a  fale  for  one  year  mav  be  of  tithes  without  deed  (a),  and  it 
is  not  rcafon  he  fhould  make  a  deed  to  every  one  of  his  p^-  \'3^.^^*  ^'* 
rifhioners  for  each  of  their  tithes  for  a  year:  and  Wray,  C/^/V/^~ ^'"^^ ^**^- 
Jufticcy  faid,  he  had  conferred  with  the  luftices  of  his  houfc,  and  cro.jac.  137. 
they  were  of  his  opinion.     And  as  to  the  circuity  of  aftion,   the  and  3.  Com. 
plamtifFs  here  can  nave  no  a£tion  upbn  the  promife;  for  tliis  was  ^'^t^^i'^o^r^. 
made  with  P.     And  although  they  arc  affignees  of  the  land,  yet  ^||ac  Ab  "^* 
they  can  have  no  aftion.— £/  pojlea^  in  Eafter  Terniy  35.  Eliz,  it  ^'  **^*     '^** 
was  adjudged  for  the  defendant,  that  this  agreement  cannot  be 
without  deed,  and  the  ailignee  hath  no  colour  to  take  tliereof  ad- 
vantage :  and  a  con&iltation  was  granted. 
{a)  See  5.  Geo.  3.  c«  17. 

Leeks'  Cafe.  casi  ,.. 

IJE  was  indifted  by  the  name  of  John  Leeics,  alias  Style  de  '^^^^^p^ 
■^  Dets. — ^And  it  was  held  to  be  ill,  for  he  ought  to  have  his  ad-  n^^.  muft  be*, 
dition  before  the  alios  di^us :  and  fo  it  was  ruled  in  Grymes^  Cafe^  before  the  «//«! 
although  both  the  names  be  not  recited  in  the  alias.  ^^li^  Ant.19?. 

I.Hale,  I78.« 

Lacy  againft  Lacy.  Ca«.  «. 

A  S8UMPS1T.     That  whereas  the  defendant  was  pofleflcd  of  a  Performance  of 
■^  leafe  for  years,  the  reverfion  to  the  queen,  in  confideration  ?  P">"j;^«'n«f*c 
of  ten  pounds  pid  bv  the  plaintiff  to  him  in  hand,  and  of  ten  J,"  t^" prcvi'ouT 
pounds  to  be  paid  to  him  upon  the  procuring  of  a  new  leafe  to  perforraance  of 
the  plaintiff,  me  defendant  did  promife  to  furrender  his  leafe,  and  anothcrpromifc, 
to  procure  a  new  leafe  to  the  plaintiff  before  the  end  of  Trinity  need  not  be 
^erm;  and  that  Ic  had  not  performed  it.     Upon   non  ajfumpjit  ^"^^'^^^ 
pleaded,  W  was  found  for  the  plaintiff.    And  it  was  faid  in  arreft  of 
judgment,  that  the  declaration  was  not  good,  becaufe  he  did  not 
allcdger  he  was  ready  to  pay  the  other  ten  pounds  at  the  end  of 
Trinity  term. — Sed  non  allocatur ;  for  it  was  not  to  be  paid  till  the 
<iefendant  procured  the  leafe,  fo  he  was  to  do  the  firft  aft.     And 
file  plaintiff  had  judgment. 
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^"n.  ^  Brable  jfj/»/ Hollywell. 

Trinity  Term,  vj.  Elix,  Roll /fi^. 
Adeciaraiionon  A  SSUMPSIT.  Thc  plaiRtiffcouhts,  Aat  the  defendant  upon  a 
apromifc todc-  "^  Certain  confideratLon  promifed  to  deliver  to  him  forty  <juar- 
Bvcrfomtich  tcts  of  whcat  bet^xeii  Sturbridgc  fair  and  ChriJImasy  if  the  plaintiff 
coin  if  the  likcd  thereof  at  Sturbridge  fair  ;  and  Ihcwed  he  liked  thereof;  and 
^imUFlkk^  upon  the  laft  of  Ncvemherj  at  fuch  a  place  required^  the  defendant 
A^w^thw  the  ^  deliver  them,  whi(|i  he  had  not  done.  Upon  n6n  ajftimffit 
f4amtifr  gave  pleaded,  it  was  found  fir  the  plaintiiF.  And  it  Was  a])e(%ed  in  arreil 
notice  of  hia  of  judgment,  tliat  thc  declaration  is  not  good^  becaufe  it  is  not 
^rohation.  fhewn  in  the  court  that  he  fhcwcd  his  liking  to  thc  defendant; 
s^videpoft.  ^j^  jjjg  liking  is  fecret,  of  which  thc  defendant  cannot  take  no- 
^^  tice;  and  therefore  of  neceffity  it  muft  be  alledgcd  17.  Edw.4. 

and  fo  it  ^vas  ruled  this  *term  m  Chapman  v.  Hurft^  which  is  en- 
tered Trinity  Term^  33.  RoU  487. — But  it  was  aniwered,  that  his 
liking  was  fufficiently  ihewn,  when  it  is  allerfged  he  required  diem 
at  fuch  a  day. — ^Bot  the  Court  held,  this  will  not  aid  him,  as 
this  cafe  is ;  for  the  liking  is  to  be  at  Sturiridge  fair,  and  here  a 
requeft  is  al)cdged  uit.  Nov,  which  is  long  after,  and  at  anotlicr 
place.    And* judgment  was  given  for  thc  defendant. 

Cast  14.  Anonymous. 

An  «cftitory     A  SSUMPSIT.     The  plaintiff  declared, That  the  defendant,  in 

confiHcration     "^  confideration  thc  plaintiff  iliould  ferve  him  for  one  year,  and 

■ujybetraverfcd  manurc  his  land,  &c.  promifed  to  pay  him  forty  (hillings  ;  and  al- 

m  4i^mpjit.       ledged  in  fafio  that  he  fei^red  him  for  one  year,  and  manured  his 

I*^si-  47«-       hnd,  &c.     Thc  defendant  pleads,  the  plaintiff  did  not  ferve  him 

for  one  year,  but  departed  frpm  his  fcrvice  within  thc  year.  Upon 

iffue  joined,  it  was  found  for  the  plaintiff.  And  it  was  alledgcd  in 

arreft  of  judgment,  that  the  iffue  was  not  well  joined,  for  it  was  a 

travcrfc  of  the  confideration,  which  is  not  traverfable. — But  it 

A«tc,2oi.        was  ruled  good,  and  the  plaintiff  had  judgment. — Noxa.     Thc 

reafon  feemed  to  be,  becaufe  it  was  a  confideration  executory. 

Casi  15.  Coles  againfi  Haveland. 

Word*,  fbe  A  CTION  for  thcfe  words  :  '*  CqUs  hath  ftrained  a  mare,  hmH- 
meaning  of  "*^  **  mdo  carnaliter  cognovit  4tquam?'*  The  jury  found  that  the 
l!"*^*"  he'^T*"'  defendant  fpakc  tlie  words,  '*  C  hath  ftrained  a  marc,**  meaning 
«hcre\hty  are  ^*^^  carnaliter  cognovit*^  And  upon  thefe  words  the  plaintiff  had 
Ipoken,  may  be  judgment,  although  it  was  alledgcd  that  the  words  in  themfclvcs 
fcnrfcrtd  £c-  had  iio  fcnfc,  and  the  innuendo  will  not  help  thc  matter,  but  only 
fionahie  by  the  dcnotc  thcperfon. — But  bccaufc  the  verdift  hath  found  prccifcly 
'^^^l^^^^^^  that  this  was  his  meaning,  and  it,  is  a  phrafe  of  tlic  country,  it 
MoorT^i^t  ^^  adjudged  for  tlic  plaintiff. 
ycl».    153.         Carter,  2x4.    Hob.  126. 

Case  16.  Stoncf  Ggahjl  Audcly. 

Words  in  thc       A  CTTON  for  thefe  words,  v\x,  "  Aid  me  to  Stoner^  for  I  havp 

Cr''uliT°at  "  ^^'^^y  ^^  ^^y  ^^  *^^?  charge,  for  he  would  have  rdbbed  mc." 

Huicuii'vlUZ  After  verdift  for  the  plaintiff,  it  was  alledgcd  in  arreft  of  judg- 

tcxc,  and  render  men t,  that  the  words  are  not  aftionablc;  tor  perhaps  tlie  faying, 

them  not  ac-     **  I  have  felony  to  lay  to  his  charge,"  of  themfclvcs  arc  a£iion- 

AJTtf  6*  ^^'^ '  ^"^  ^^^"  ^^  ^^^^'^  further,  '*  for  he  would  have  robbed  me," 

'  ^'  *  they  prove  no  felony,  but  extenuate  the  firft  words,  and  fhew 

a*!*  Re  ^''     ^^^^  '^^  ^*^   intend,   and   the  laft   words   are   not  aftionablc  : 

for  to  fay,  **  One  would  have  robbed  me,"  an  aftion  lietli  not, 

vithout  Ihewing  fomc  overt  aft  put  ift  ure,"  which  \%  f^ipnv,  or 
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caufe  to  bind  one  to  his  good  behaviour,   for  though  he  had  an      Stohi» 
intent,  peradvcnture  he  repented  of  it,  and  did  no  evil  aft. — And  ^      *X*"5^ 
Lea  cited  a  cafe  adjudged  in  27.  W  28.  Eliz.  Tettul  &  OJlf^rne, '      "^^*-'^- 
that  thefe  vfordSyfdHscty  "  Thou  wouldft  have  murdered  me,"  arc 
not  aftionable. — ^And  for  this  caufe  the  Court  inclined  that  an 
action  did  not  lie.     Scd  adjournatur. 

Stapleton  againjl  Frier.  Ca«x  17* 

Trinity  Terttty  33.  £//«.      Roll  189. 
A  CTION  for  words : ."  My  Lord  Prefident  of  the  Uorth  (hewed  Wonb  aaion- 
^^  *•  -Afr.  Stapleton  his  hand  fct  to  a  book,  whereby  he  had  con-  \^^  . j^  vg- 
**  fentcd  to  the  late  rebels  of  the  North ;  but  by  the  means  of  Mr.  7^, 
**  Fairfax^  my  Lord  Prefident  was  perfuaded,  and  the  matter  fup- 
prcfled." — ^Aftcr  verdift  for  the  plauitifF  it  was  moved  in  arreft  of 
judgment,  that  an  a6lion  lay  not ;  for  it  is  not  faid  heconfcnted  to 
the  rebels  ;  but  that  his  hand  was  fet  to  a  book,  whereby  he  did  con- 
fent,  &c.  but  Ihcwcth  not  who  fet  to  his  hand,  and  it  might  be  done 
by  another:  a^lfo  it  is  not  faid  he  confented  tO  them  in  the  rebellion, 
but  tlie  confent  may  be  in  fomc  other  matter,  nor  that  he  knew  they 
were  rebels ;  alfo  it  appearetli  not  in  what  they  were  rebels,  if  in 
trcafoj[i,  or  only  upon  procefe  of  rebellion. — ^Curia  contra  in  om-- 
nibus.    For  it  cannot  be  his  hand,  if  he  himfelf  fets  it  not  to  the 
book,  but  another  may  write  his  name ;  and  when  he  faid  /le 
confented  to  the  rebels,  and  ihewed  not  any  certain  perfon,  this 
cannot   be  otherwife  intended  but  that  he  confented  to  all  the  ^ 

rebels  in  their  rebellion :  but  if  he  had  faid  that  he  confented  to 
y1>  and  B,  which  were  rebels,  this  pcradventure  may  be  intended 
that  he  confented  to  them  in  fomc  other  matter ;  as  it  was  ruled 
26.  Eliz.  in  Brown  v*  Lijle^  where  the  words  were,  "  He  was  con- 
federate with  Campion  the  jefuit,"  no  a£iion  lay,  for  it  is  npt  faid 
he  knew  him  to  be  a  jefuit,  nor  in  what  manner  he  was  confederate 
with  him.     And  in  this  term  it  was  adjudged  for  tlie  plaintiff. 

DuUingham  againjt  Kyfeley.  Caie  i«. 

PROHIBITION.   And  furmifed,  that  K-^feUy  the  defendant  being  ir  a  vicar  fuet 

proprietor  of  the  parfonage  of  Sapjiow  hi  Svffolk^  had  fued  Curtis  •  parlfliioncr  for 
in  the  court  chriftian  for  tythes  of  certain  land  in  the  parifh  of  S.  J'fjifs'^n  'h« 
The  plaintiff,  being  parfon  of  Hemingtonln  the  fame  county,  came  ^nd^hc  partbn 
in  pro  intcreffefuo  ;  and  alledgcd  there  is  a  cuftom  within  the  parifh  appropriate  ap- 
of  Sapjlovjy  that  the  parfon  of  Hemington  Ihall  have  thirteen  checfes  pears  there  ^^ 
for  the  tithes  of  thefe  lands  in  Sapjiow  ;  and  that  in  recompencc  ^•**^^4^I^t  and 
thereof  tlie  parfon  of  SapJlow  had  thirteen  cheefes  for  the  tithes  of  ||j^^^^^"g^;,J^'f^ 
fuch  lands  in  Hemington  \  and  upon  tliis  matter  he  grounded  his  pieaof  a«04jjlf 
prohibition,  ailedging,  that  he  had  pleaded  this  in  the  fpiritual  court,  a  prohibition  ' 
and  it  would  not  be  received. — Tanfield  moved,  that  the  pro-  fliaU  be  granted 
hibition  lieth  not ;  for  it  is  for  one  that  is  not  fued,  and  it  is  not  rea-  ^^^^  7x. 
fon  he  fhould  ftay  the  fuit  of  a  flrangcr.    Alfo  here  the  very  right  ^^  ^^^  ^i, 
of  tithes  is  to  come  in  queflion,  and  not  the  bounds  of  the  parifh,  KeJiw.  no. 
and  fo  is  not  triable  here,  as  35.  Hen.  6.  pi.  30.  £3^47.  f^  14.  hen.  4.  Moor,  015. 
pi.  17.  are. — Coke  contra.    For  the  right  of  tithes  is  not  here  in  ^**"8i«  378- 
queflion  ;  but  a  modus  decimandl^  and  fo  is  triable  here  ;  and  this  ^^^P*  ^^ 
was  a  good  matter  for  the  parifhioner  to  plead,   and  that  which 
the  parifhioner  may  plead  ;  he  that  cometh  in  pro  interejfe  may 
plead. — GiVWDY.   The  parifhioner  might  well  plead  it ;  but  when 
the  parfon  of  another  parifh  will  plead  it,  by  this  the  right  of 
tithecs  will  come  in  queuion  between  the  two  parfons.   20.  Hen,  6. 
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DwLLiKGHAii  pi  18.  the  cafe  is,  That  when  the  right  of  tithes  is  in  queftion  be- 
agaim/l       twccn  two  parfoHs,  this  Court  hath  no  jurifdiftion:  for  the  trial 
of  the  right,  &c.  belongs  to  the  civil  law.  31.  Hen.  6.— And  after- 
wards THE  Court  was  of  opinion  to  grant  a  confultation,    Sed 
adjoumaturn 
Ca8«  i^  Smith  againft  Gierke, 

The  tflfent  to     PROHIBITION.     The  cafe  upon  fpecial  verdlft  was,  Two  in- 
the  39  Articles    -T  cumbcnts  were  of  the  church  of  Ungerj  Hatjy  in  the  county  of 
iST  w^*  *"*       Cambridge.     One  fucd  the  other  in  the  fpiritual  court  to  deprive 
"'  •  jjjjj^  f-Qj.  j^Qj  reading  the  Articles,  and  giving  his  affent  to  them  ac- 

4.inft.  324.  cording  to  the  13,  Eiiz.  c,  12.  The  iffue  being,  If  he  gave  his 
J.  Lev.  101.  aflent?  the  jury  found,  that  he  read  the  Articles,  and  faid,  '*  I  give 
*'  my  confent  unto  them  fo  far  forth  as  they  agree  with  the  word 
"  of  God.*' — And  it  was  adjudged,  that  it  was  not  fuch  unfeigned 
confent  as  the  ftatute  intendcth ;  but  it  ought  to  be  abfolutc  with- 
out condition.    And  a  confultation  was  awarded^ 

Caw  10.  Murrel  againft  Smith. 

A  opyiK>irf  is  l^"  JECTIONE  FIRM^.  Vide  4.  Co.  24.  b.— The  Court  hcM, 
liotrtcnroyedby  ^  that  he  remained  a  copyholder,  as  before,  and  the  heir  might 
*J^T^*"f"  °^  enter  without  admittance,  yet  Ihould  pay  his  ufual  fine,  and  do  all 
€rf  the  copyhoW  his  ferviccs,  except  fuit  at  court ;  for  that  is  gone  by  fcverancc 
from  the  manor,  from  the  manor,  and  fhould  be  fubjeA  to  forfeitures,  asl  wafle,  &c. 
Ante,  103.  —And  Fenner,  Jujlice^  faid,  that  he  might  furrender  his  eftatc 
Frtt  499.  jQ  the  grantee  of  the  freehold,  to  the  ufe  of  the  grantee,  for  he  had 
s.c.4.Co.x4.h.  the  reverfion,  but  could  not  furrender  to  the  grantee  to  the  ufe  of 
^G'Xh'r  ^'^^^^her,  nor  tlie  grantee  cannot  grant  it  by  copy  to  another ;  fo 
'  *  ^*  ^he  copyholder  muft  always  keep  it  in  his  hand.  But  ^uare  of 
4.  Co.  II.  this.  And  the  other  Justices  gave  no  opinion  of  this  point 
Cro.  Jac.  573,    z.  Com.  Dig.  4S6.    x.  Bac.  Abr.  431.    a.  Term  Rep.  415. 

casi  21.  Smith  againft  Havens. 

A  iievifcthat  TPRESPASS.    Upon  demurrer  the  cafe  was>  /.  Smith  bv  his  will 

**ifbii  wife  -■•    in  writing  devifed,  tliat  "  \i  Elizabeth  his  wife  think  good  to 

*!  'tiT  ^"'rt,  **  bring  up  his  children  in  learning,  and  to  find  them  meat,  drink, 

Ihau  hlv?the  "  ^^^  apparel,  that  then  Ihe  Ihall  have  his  land  till  /.  Smith  his 

bnd  till  they  **  fon  attain  his  age  of  twenty-four  years  ;*'  and  dieth.     The  wit« 

come  of  age,  undertaketh  the  bringing  up  of  the  children,  and  dieth  before  the 

J'^^j  ^^j^*""**  fon  came  to  twenty-four  years  of  age.     The  queftion  was.  If  tliis 

«^^i^Ti"^^-^^*  was  only  a  matter  of  confidence,  or  of  an  intereft  alfo  in  the  land  ? 
not  determine  .      •  'n  x  /•••!•  » 

hy  her  death.     — And  all  THE  JUSTICES  wcrc  of  opuiion,  that  It  was  not  only  a 

PoJi.  678.  confidence  but  an  intereft,  and  it  was  tied  with  tlie  condition  to 

Ante,  190.  bring  up  the  children  ;  and  if  it  Ihould  determine,  tlie  children 

c.iitcr  1^.  Ihould  be  without  remedy  for  their  education.  4.  Eliz,  Dyery  2io» 

Godol!  3^9.  iit  adjournatur. 

Lane,  2.5.  2.  Leon.  211.  221.      Dyer,  210.      Gilb.  Dev.  72,     Abr.  Eq.  195.     CUb.  Eq.  Rep.  36. 

Hob.  285.  3   BacAbijio.     Powcl  on  Dev.  301,  302. 

Case  22.  Jeflfery  againjf  Coytc. 

If  ten  nt  for  -P  JECTIONE  FIRM-^.  The  cafe  upon  fpecial  verdift  was, 
life  and  he  in  yfvice  Ttevelian  being  tenant  for  life,  the  remainder  to  Tkomai 

Ttm^xT^^zr  in  her  fon  in  tail,  they  two,  2.  t^.  3.  Ph,  ^  Mary^  let  the  land  by  in- 
Icafiw" Jr  for  ^^"^"^^  ^^  ^^^^^  Browne  for  life,  remainder  to  JV.  Browne  for  life, 
life!  remainder  rendering  ten  pounds  rent  ^^r  <?ww/OT.  Jvice ditth.  77>omas^  thztyrsis 
to  5.  for  life;  in  remainder,  accepts  the  rent  of  j^gnes  Browne^  and  dieth.  Hugh 
and  the  iffiit  in  i4[  accepts  the  rent  of  A,  and  S/cvics  a  &ne  j  tlie  l^e  la  rcniainder  ^  (ood|  hoCwithftaud'« 
Ang  the  wo^iocnc. ,  An.e,  56.  154. 
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Trevelian^  the  iflue  of  Thdmas^  accepts  die  rent  of  the  faid  Agnes     JirPEtr 
Browne^  and  after  enters  and  makes  a  feoffment,  and  levieth  a  iinc       Coyt 
to  y.  S.   Jgnes  Browne  re-enters,  and  dieth ;  IV.  Browne  as  in  his  re- 
mainder enters.     The  queftion  was.  If  I,  S.  the  purchafor  might  co.  Lit.  251,  t. 
avoid  this  leafe  in  remainder  ;  or  if  the  acceptance  of  tlie   rent  Hob.  333. 
from  the  firft  tenant  for  hfe,  made  this  Jeafe  good  to  fV,  Browne  in  2.Roli.Rep49S.  • 
the  remainder? — G a wdy.  This  acceptance  of  the  rent  by  the  iflue  ^^^swf  62**^ 
in  tail,  maketh  good  both  the  cftatc  for  life,  and  tlie  remainder  to  ^  Mod.  6. 
fF.  Browne^  for  they  make  but  one  eftate;  and  if  a  leafe  be  made  ^XoaiJ>\%,%'j^ 
to  two,  and  the  iflue  in  tail  accepts  the  rent  of  one  of  them,  and  Cowp.  48a. 
faith  he  will  accept  him  only  for  his  tenant,  yet  it  is  good  for  both ;  ^"S^  SS* 
and  thefc  eftates  are  direfted  out  of  both  the  interefts  of  Avice  and 
Thomas  their  fon,   for  they  fhall  join  in  an  aftion  of   wafl:e« 
27.  Hen.  8.  fo.  17.     Eliz.  Dyer^  339.  if  tenant  for  life  and  he  in 
the  remainder  join  in  a  leafe  for  life,  it  is  a  forfeiture ;  for  the 
leafe  is  derived  out  of  both  their  eftates,  and  if  it  inured  by  way 
of  confirmation,  it  Could  be  no  forfeiture  ;  and  here  when  Avke 
the  tenant  for  life  is  dead,  the  eftate  fliall  be  faid  to  be  created  only 
by  him  in  the  remainder. — And  all  the  Justices  agreed,  if  it 
were  only  the  confirmation  of  Thomasy  then  the  acceptance  of  the 
rent  by  his  iflSie  fhould  not  make  the  eftate  in  the  remainder  good. 
— Wray  and  Fenner  held  the  leafe  is  derived  out  of  both  their 
intetefts  ;  and  if  any  can  avoid  it,  it  muft  be  the  iflue  in  tail. — 
Clench  doubted  ;  for  he  conceived  that  the  eftate  was  only  created 
by  the  tenant  for  life,  and  fo  had  granted  a  reverfion ;  and  fo  the 
acceptance  by  the  iflue  fliould  not  bind  him. — But  it  was  aftenvards 
adjudged  that  the  eftate  in  remainder  was  good,  and  would  not  be 
avoided  by  a  purchafor. 

Stone  againft  Radifli.  Cas«  13. 

Trinity  Term,  33,  Elix,    Roll  762. 
T^EBT  upon  an  obligation.     The  condition  was  for  the  de-  '^^^  a^^ep^tnce 
^^  livery  of  twenty  quarters  of  wheat.     The  defendant  pleaded,  wiifi/jiM"' 
tlizt  pen Jente  billd  the  plaintiff  had  accepted  fifteen  quarters,  and  cinnot Wplead- 
demands  judgment  of  the  bill. — And  it  was  adjudged  no  plea,  for  ed  in  abatement 
it  is  collateral,  and  not  parcel  of  the  fum  contained  in  the  obliga-  to  debt  on  bond, 
tion  ;  and  if  it  be  a  plea,  it  is  a  plea  in  bar,  and  not  in  abatement.  ^'  ^^ '"  ^^ ' 
And  it  was  adjudged  for  the  plaintiff.  Po^ftt'iToVs^i, 

Afton  againft  Hill.  c^„  ^^ 

trinity  Term f  i'^,  Elix.     Ro/l  ^^^. 
PvEBT  upon  an  obligation.     The  condition  was,  That  whereas  Performance 
^  the  defendant  was  made  fub-colleftor  of  the  fubfidy  by  the  generaiiy,  wich- 
plaintiff,  if  he  gave  a  fufficient  account  in  the  exchequer  of  all  ^"^  jmv^ 
fums  which  he  received,  and  if  he  difchargeth  or  faveth  harmlefs  pj'eaded  to  an 
the  plaintiff  of  thcfe  receipts  againft  the  queen,  and  procurcth  to  aff.rmatjTeoovc- 
the  plaintiff  a  fuflicicnt  acquittance  or  difchargc  out  of  the  ex-  na"t,  if  it  con- 
^hcquer,  as  in  die  like  cafe  is  ufcd,  that  then,  &c.     The  defendant  ^^.^""^'f^'^^^ 
pleads,  that  he  Jiad  accounted,  5cc.  and  had  difcharged  and  feved  p^ii^^^J^]' 
harmlefs  the  plaintiff,  &c.  and  had  procured  him  an  acquittance,  477.  749.916. 
&c.     Hereupon  it  was  demurred. — Wild  moved  for  the  plaintiff,  ^  ^^ 
^1  at  the  plea  was  not  good  ;  for  he  pleads  in  the  affirmative,  that  plowd.  7. 
he  hal  difcharged,  &c.   and  fhewed  not  how,   &c.  35.  Hen.  6.  Moor,  857. 
pi'  21.    40.  Edw,  3.  pi.  20. — Gawdy.  If  the  difchargc  is  to  a  i- J^aund.  117, 
particular  thing,  he  muft  fhew  how,  cScc.  but  othcrwife  it  is  when  ^^P-S?^- 
*t  is  to  a  multiplicity  of  things,  for  then  a  general  pleading  is  good, 
S'  Mdw,  4.  pL  8.  and  (o  pciadventure  it  i$  here.-— i:V  adjournatur- 
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Case  xs-  Clcrkc  Jagatnfi  Hopkins. 

Hilarj  Term, ^2,  £liz,  Roii  z^S. 
An  infant «».  A  SSUMPSIT  againft  the  defendant,  as  executor  to  Simons.  He 
S^*r»m"T  ^^^  pleaded,  that  he  is  not  executor,  and  that  he  never  admini- 
odMT  pcrfoo^by  ft^red,  &c.  The  plaintiff  rcplieth,  that  at  2>.  in  the  county  of  5, 
bift  order,  may  he  adminifiered  goods  to  the  value  of,  &c.  And  upon  this  thev 
fell  goods  to  pay  were  at  iffue.  The  jury  find^a  fpccial  vcrdi£t,  that  the  faid  $. 
j^'  made  his  wife  executrix,  and  died.   The  v^rife  proveth  the  will  and 

•  *^*  adminifters,  and  makes  J.  5.  her  fon,  of  the  age  of  thirteen  years, 
5.  Co.  47.  b.  executor,  and  the  defendant  overfeer,  and  dieth.  The  infant 
gS^L*V-  proveth  the  will ;  the  defendant,  by  the  confent  of  the  infant, 
x.RoU.Ab.7'30.  felleth  certain  goods,  to  the  value  of  one  hundred  and  for^  pounds, 
3.  Leon.  143.  to  the  ufe  of  the  infant ;  and.  If  this  were  adminiftration  ?  they 
Keiiw.  5r.        pray  the  difcretion  of  the  Court, 

LChancCai:  Tredway  moved  for  the  plaintiff,  that  this  is  an  adminiftra- 
L^  Tenn  Rep.  ^^^  >  ^^^  although  an  infant  may  be  an  executor,  yet  he  muft  do 
jjj.  *    things  as  an  executor :  but  it  is  not  found  that  the  goods  were 

fold  in  execution  of  the  will ;  for  then  it  would  not  be  an  admi- 
ftration  in  the  defendant,  i.  £//z,  Dyer^  166.  9.  Eiiz.  Dyer^  255. 
and  an  infant  of  the  age  of  thirteen  years  cannot  give  his  ailent 
to  the  fale  of  the  goods* 

Curia  contra.  For  an  infant  executor  is  to  pay  debts,  and  then 
he  muft  fell  goods  to  pay  them ;  for  peradventurc  tlie  creditors  will 
not  flay,  nor  take  goods  for  their  deots  ;  and  tliereforc  tlie  fale  by 
the  infant  himfelf  is  good :  fo  is  the  fale  by  another,  by  his  con- 
Jfciit ;  and  when  it  is  no  prejudice  to  the  infant,  it  is  without 
doubt  good ;  and  here  he  doing  it  as  a  fervant  to  the  infant,  it  is 
no  adminiflration. — And  it  was  adjudged  that  the  plaintiff  fhould 
be  barred. 
Ca»»  »^-       '  Laund  agatnji  Tucker. 

Cnafinebytc  "pjECTIONE  FIRM^.  It  was  found  by  a  fpccial  Ycrdift; 
nam  for  life,  the  -L-«  that  tenant  for  life  and  7.  S.  joined  in  a  time  fur  conif.  de  droit 
^Vc  fitH^  ^  ^^^^  '^^^'  ^''  ^°  *  ftranger,  who  rendered  to  J.  S.  for  ^ghty  years, 
afttf  his^dlcath  remainder  to  the  tenant  for  life  in  fee.  Proclamations  piiis,  and 
10  make  claim,  the  five  years  pafs  without  entry  by  him  in  the  reverfion ;  tenant 
Ante,  220.  for  life  dieth ;  the  queflion  was,  U  he  in  the  reverficrn  IhouW  have 
3.  Co.  78.  b.  other  five  years  ? — ^And  it  was  adjudged  he  ftiould  :  and  fo  it  was 
^bIcW^*  adjudged  in  ,9m<r'i  Gj/J,  7.  £//'«., 
*'c!«  27.^"^*  Hogg  ""S^'"-^  Crofs. 

Hilary  Term,  33,  Eliz.     Roll  685. 
Afeoffinent  to   "p  JECTIONE  FIRMiE  of  a  houfe  and  garden  in  Landon,  of  thtf 

'^^'^h*^  ^^^^  °^  ^"^  ^'^^'  ^^  "^^  ^°^"^  ^y  fpycial  verdia,  that  J^ 
SLfooffw intl'i  ^''''f«  ^"^^^  thereof  feifed  in  fee,  and  held  it  in  burgage,  sind  by 
With  livery /rff.  ^'s  will  devifed  it  to  Margaret  his  wife  for  life ;  and  dieth.  Mar- 
for.  tbarM  U  garet  taketh  Rice  to  hufband,  who  made  the  leafe^  But  they  farther 
^*d-  found,  that  the  faid  J.  fVarren,  before  the  making  of  nis  will, 

fott*lt    8    ^^^^  *  ^^^^  °^  feoffment  to  G.  fFarren  his  fon,  habendum  after  the 
«  •  a  9-  5  5-  ^^2Lth  of  the  faid  y.  fVarren^  the  feoffor,  to  the  faid  G.  fFarren  in 
2.Ro.Abxo66.  tail;  and  made  hvery  of  (tifin  fecundum  formam  charter  :  and,  If 
3  Uv.  33^.      anything  pafleth  by  tliis?  they  prayed,  &c. 

SSh!'*^*'  G.    Wray,  0/  Lincoln's- Inn,   argued   for  the   piaintiff,   tliat 

FJ0wd.Il7.160.  ^^^^  feoffment  was  void,  and  nothing  palled,  and  then  the  will 
». Co. 24/55.   made  ^f^crwards  was  good;    for   when  no  eftate  ifi  exprelTcd 

g.  Co.  1 54.  Cro.  Jac  376.  Co.  Lit.  4S.  b,  2.  Bac.  Ab.  496. 408.  i.  Woodli  CoB,  ^37.  hS*  ^ 
Cab.rcD,a6o.    Cowp.9. 
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in  the  beginning  of  a  deed,  but  only  an  implied  eftate  for  life,  as  H«fJ 
here,  and  by  the  habendum  an  exprefs  eftate  is  limited,  thi$  doth  cmJmI 
controul  the  implied  limitation ;  and  if  this  be  void  and  repugnant 
in  law,  as  it  is  here,  being  after  the  death  of  the  feoffor,  all  is  void : 
but  if  there  be  an  exprefs  limitation  in  the  beginning,  if  the  ha^ 
bendum  be  repugnant,  it  is  void,  and  the  firilis  good;  and  although  ' 
hvery  be  made,  yet  it  is  XAcdJecundumf9rmamchart4e^  which  is  void, 
and  fo  all  is  void ;  for  it  is  but  tlie  execution  of  a  void  deed.  And 
this  very  point  was  ruled  accordingly  in  MajtCt  Cafe^  in  the  court 
of  wards. — ^Dalton  cimira.  That  an  eftate  for  life  doth  pafs  by  the 
premifcs,  and  the  habendum  void. — ^But  all  the  Justices  rcfolvcd 
the  contrary ;  for  it  appearcth  to  be  the  intent  of  the  feoffor,  that  no 
eilate  (hall  pafs  but  infuturo^  viz.  after  his  death,  which'  is  againft 
law ;  and  it  being  all  the  purport  of  the  deed,  nothing  (hall  pafs 
in  any  other  manner ;  for  nothing  fhall  pafs  by  the  premifes  but 
according  to  his  intent,  which  is  nothing  ;  for  ne  intended  not  to 
pafs  tlic  freehold  immediately.  But  if  one  grant  a  term  by  decd^ 
habendum  after  his  death,  this  doth  pafs  by  the  premifes  ;  for  tlie 
premifes  are  fuificient  to  carry  it,  and  the  habendum  fhall  not  utter- 
ly deftroy  it :  but  it  is  otherwife  here,  where  it  is  to  take  efFcft.by 
limitation  of  the  party,  which  is  void,  and  the  livery  is  alfo  void  to 
execute  a  void  deed.— And  without  further  argument  it  was  ad- 
judged for  tlie  plaintiff* 

Emott  againft  Cole,  Ca««  at. 

r\EBT  upon  an  obligation  made  ult^Marchy  29.  Ellz.  The  condi-  a  feflcc  whoit 
^^  tion  was,  to  perform  all  covenants,  conditions,  articles,  agree-  cviftedin  con- 
ments  and  claufes  m  an  indenture  bearing  the  fame  date.  The  dcfen-  J«J««o««  o^• 
dant  jpleads  the  indenture,  which  was  a  leafe  for  years  of  certain  lands  i^^^by  a  foci 
and  ftock  of  cattle  to  the  defendant  and  to  Tolfryy  rendering  twenty  mei  ownerof  " 
pounds  rent  per  annum^  and  all  the  covenants  and  other  claufes  the  citatc,  can- 
iii  it  were  concerning  the  land ;  and  pleads,  that  long  time  before  the  ^^  ^  ^^^  **/ 
Icflbr  had  any  thing  in  it,  one  C.  was  feifed  of  the  land  in  fee,  and  ^"**^°^m^ 
acknowledged  a  ftatute  to  J,  S.  and  that  after  the  leafe  made,  viz.  ^^f ^  rent,  oa 
29.^1^^,  29,  EHz.  the  conufcc  fucd  execution,  and  all  the  land  »n  indenture » 
was  delivered  in  execution  (fo  they  were  thereof  evifted) ;  and  that  perform  cove- 
after  the  date  of  the  indenture,  until  execution  fncd,  he  and  Tolfry  "*"^*»  *t'a«* 
had  performed  all  the  covenants,  conditions,  agreements  and*claufes  fortMnce  n^* 
in  the  faid  indenture.     Upon  this  plea  it  was  demurred  in  law. —  oniyanfwn-ttw 
Buckley,  for  the  plaintiffs  took  two  exceptions  to  the  plea  in  bar.—  mdenture/**- 
Firft,  The  condition  was,  if  the  defendant  and  Txilfry  and  their  ^-/-"''^'(r  •««»  •• 
fgns  perform,    &c.      And   h^  pleads,   that   he   and    Toifrcy   had  *"'"*"" '^"^^ 

Eerformcd,  &c.  but  faith  not  that  he  and  Tolf>y  and  tf^ir  affigns  Cowp.  243. 
ad  performed,  &c.  and  it  may  be  they  had  afligned  it  over. — 
Sccond,Thc  condition  was,  if  they  perform  all  the  covenants, condi-  m 

tions,  agreements,  articles,  bfc.  and  when  he  recited  them,  he  faid 
notwhicharcall  the  covenants,  conditions,  agreements  and  claufes 
in  the  indenture,  but  leaveth  out  "  articles,**  fo  hath  not  pleaded 
performance  of  the  condition. — The  matter  in  law  was,  If  a  leafe 
be  made  of  lands  and  goods  rendering  rent,  if  the  land  be  evi£ted, 
whether  all  the  rent  fhall  be  gone,  or  there  fhall  he  an  apportion- 
*nent  in  regard  of  the  goods  ;  and  fo  the  non-payment  of  the  por- 
tion for  the  rent  be  a  forfeiture  of  the  bond.  And  he  faid  there 
(uU  be  an  apportionment,  la.  Hen.i  •  ff.  1 1.  35.  Hm^  8.  Dyer^  56* 
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EuoTt  ^f  the  goods  be  cviaed  there  ihall  be  an  apportionment ;  and  fo  e 
CoL^  f^/n/ft;;;^.—- Curia  contra  in  omnibus,  Firft  exception  is  not  matc- 
rialy  for  it  appeareth  not  there  is  any  aiCgnee,  and  it  fhalt  not  be 
intended  except  it  be  fpecially  fliewn,  and  a  bar  is  good  to  a  coro- 
mon  i  itent.  Second  exception,  **  Agreements**  is  all  one  with 
^^  articles  ;"  and  if  many  words  contain  one  thing  in  lignification, 
Pcift.607.  if  he  anfwers  to  them  in  fubftance^  it  is  ^ood^  For  the  toattcr  in 
law,  there  (hall  be  no  apportionment,  for  the  rent  iffucth  but  of  the 
land,  and  follows  it;  and  fo  Wrav,  Chief  Juftice^  faid  it  hatli 
been  heretofore  adjudged.  And  it  was  here  adjudged  the  plaintiff 
fhall  be  barred.  Vide  4.  Eliz,  Djer^  212.  (sf  3614  9.  Edw.  4^  pi.  i. 
21.  Edw.  4.  pL  28.  &  29. 

Case  49.  »  HalTct  agatnj  Payne. 

Ko  atttint  ties     A  TTAINT.— Co  K  E  flieweth  to  the  Cou  tt,  that  in  the  firft  venire 
if  the  jury  are  of  the  petit  jury,  onc  George  Ellmger  was  returned  ;  and  upon 

incomplete*     '  the  dtftrifigas^   Gregory  EUinger  was  returned,  and  appeared  in  the 
.Ante,  222.       ]ig^  Qf  George  EUinger,  and  was  fworn  and  tried  the  matter ;  fo  the 
trial  was  by  eleven,  and  then  no  attaint  lieth<— And  of  this  opi- 
nion was  THE  WHOLE  Court  i  and  for  this  caufe  the  attaint  was 
ftayed. 
^^^^  ^^  Bright  againj  Metcalfe, 

A  biu  «« to  U  r\EBT  upon  a  bill  of  five  pounds,  which  had  tkcfe  words,  "  to  be 
••  faidat  ify  ^^  "  paid  as  I  pay  my  other  creditors/'  The  plaintiff  declared 
•^  my  other  ere-  generally,  that  he  was  indebted  to  him  in  five  pounds^  fohendum 
bld^ai^u'*  upon  requcft.  The  defendant  demanded  oyer  of  tht  bill;  and  it 
mf^iai/yl^^  was  entered  in  kite  verba,  and  pleads  an  infufficient  iriattfcr.  Upon 
•  '      which  it  was  demurred ;  and  this  exception  was  to  the  declaration 

ro.  jic.  316.  £qj.  variance  from  the  bill ;  for  he  ought  to  declare  fpecially  ac- 
cordingto  the  bill. — And  of  this  opinion  was  THE  whole  Court, 
except  Fenner,  who  was  of  opinion,  that  the  words  "  to  be  paid 
"  as  he  paid  his  other  creditors"  were  void,  and  it  is  payable  imme- 
diately upon  requeft  ;  as  4.  Edw»  r^folvend^  to  a  ftranger  is  void. 
But  the  others  held  ?  contra :  and  it  was  adjudged  for  tlie  defendant. 

Cask  31.  Pcndrcd  dgainft  Chambers. 

Hilaty  Term,  33.  Elix.     Roll  24. 

ERROR  of  a  judgment  given  in  debt  in  the  <!ourt  of  piepowders 
iDuft  conclude  i^  Canterbury.     The  error  affigned  was,  That  the  plaintiff  in 

withavefifica-  bis  replication  hath  not  averred  his  pica,  nor  in  the  end  of  it  dc- 
11911.  manded  his  debt  and  damages. — And  for  thefecaufes  tlie  judgment 

Cowp.  575.       was  reverfed  (a)  by  Clench  and  Fenner  (Wray  and  Gawdi* 
»ougL  58.  94-  ^bfentibus). 

r  439*       ^^^  5^  ^j^g  ^^  ^  j^  ^j,„^  g^  ,^^  jjjjj  gi.pjj^  jjjul^  j^  (hewn  for  caufe  of  demurrer. 
.  ^  .^        They  faid  a  court  of  piepowder  s  may  be  held,  though  not  mpleni 

f^L^tm^iXy  fn^^otu  or  ferid;  but  this  is  to  be  by  prcfcription,  and  th6 prefcrip- 
prefcripticn,' be  tion  muft  be  in  the  ftile  of  the  court. 

held  out  of  a  market  or  fair.     i.  Lev,  173.     1.  Saund.  98.     Cro.  Jac.  31  j. 

CAi»3».  Morris  againjl  Thomas. 

Hilary  Term,  i^,  BJix.     Roll  ^t. 

The  31.  Hin.%.  TERROR  of  a  judgment  in  Angkfcy  in  eje^lione  firm^t     And  the 

c  30.  extends    IL  ^rror  affigned  was.  That  the  venire  facias  was,  quorum  quitibet 
jodgmentsgivfn  *  . 

in  tiiepand  ftffioai  In  Wales.     2.  Or.  67i« 

babeat 
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ha^eat  four  pounds ;  whereas  the  27.  Eliz,  c.  6.  extends  not  to      Mo»»ii 

fFaUs ;  for  it  is  only  of  the  courts  of  IVcJiminfiery  and  the  affifes.  '  *^^^^^^ 
.  To  which  it  w^  anfwered,  that  this  is  no  fault  at  common  law; 
for  it  is  for  the  benefit  of  the  parties  to  have  tlie  better  trial ;  and 
if  it  be,  it  is  helped  by  the  ftatute  oi  jeofails^  32.  Hm,  8.  c.  30. 
for  that  extends  to  all  courts  of  record  ;  and  this  judgment  was  at 
the  grand  feffions  there  in  ejeSllone  firm^. — And.  of  this  opinion 
-was  THE  Court,  and  affirmed  the  judgment. 

Calthorp  againft  Woodward.  ^''"  33* 

Trinity  Term^  32.  Elix,  Roll  1I15, 

ERROR  of  a  judgment  in  debt.     The  error  afllgned  was,  that  ^"T't'!^' 
^v  .       ^  •'.      o  ,     ,  ,  II      ?r-  •  o      r-T-      improperly 

Xxi^  ventre  facias  was  awarded  upon  the  roll,    inn,  20.  ii//z.  a^.„dcdonthf 
returnable  Mich,  28.  ^  29.  Eli%.  and  the  trial  was  by  mft  prius^  roU. 
^1  Julyy  before  the  return  of  it;  which  is  a  calling  of  the  jury  Toft.  159, 
without  warrant. — The  Court  held,  that  if  the  venire faciash2ith 
an  ill  te/le  or  an  ill  return,  or  is  wanting,  diis  is  aided  by" the  ftatute 
after  vcrdift ;  but  here  it  is  not  wanting,  but  the  jury  is  taken  be-  * 

fore  the  return  of  it,  and  fo  without  warrant :  and  for  this  caufc 
it  is  ill,  and  not  helped  by  the  ftatute.  » 

Savery  againft  Tty. 

Eafier  Term,  *33.  £//«.     Roll  102.  ^"  ^^' 

TERROR  upon  a  judgment  in  debt  in  Norwich,  upon  the  33.  Hen,  f^ctnihyhm 
,  4-'  8.  c.  9.  for  buying  of  titles. — Firft  error.  The  defendant  pleads  good  iffuc  to 
not  guilty,  which  is  no  plea  in  this  aftion. — But  all  the  Court  ^'^' »"  «  P«7»' 
held  It  good,  when  the  aftion  is  grounded  upon  a  penal  ftatute.      ^^"^%^aV^ 

Second  Error.  The  plaintiff  demands  50 1.  for  the  value  of  for  icfs  than  th« 
the  land,  and  the  jury  find  the  value  20I.  upon  which  the  plaintiff  ^^"^-^"^^i  *"^  "• 
had  judgment  to  recover  one  moiety,  and  the  queen  the  other  ^"'^^'').^"^  ^®T. 

•  **       J  •     1  .  r       A-  /•  J  r  ^i_  ,        .      rhc  rcfiriue,  it  it 

moietv ;  and  no  judgment  was  for  the  reliduc  or  the  50 1.  v:z.  bari,-in.iaion« 
that  tnc  plaintiff^/;  in  mifericordia  pro  falfo  clamore  fuo.-^Yor  this  ad  damnum  it  is 
caufe  the  judgment  was  reverfed  ;  but  in  trcfpafs  or  other  aftions,  Miicrwir^. 
Vfherein  the  plaintiff  declares  ad  damnum^  if  lefs  be  found  than  he  ^^?-  ^*'"  7^^* 
declares,  the  plaintiff  Ihall  not  be  amerced  ;  becaufc  the  aftion  is   ^^' 
grounded  upon  an  uncertainty,  Co^s.  61. 1, 

I.  RoU.  217.  Dyer,  75.  a.    Cro.  Car. 45^.    3,  Mod.  324.  i.  Sid.  231.    Slcin. aSo*    5.  Com.  Dig.  itj* 
^.  8ac.Ab.5i1.     I.  Term  Rep.  B.  R.  467. 

GrifEn  againjl  Bover.  Case  35. 

pRROR  to  reverfe  an. outlawry  upon  judgment.  The  error  wSis,  Outlawry  rcver- 
*--'  That  the  original  was  Griffin,  and  Xhttapias  Giffin. — And  ^^'^^'"^  vaiiarce.- 
for  this  caufe  it  was  reverfed.  ^"'*^'5^ ^5'^^ 

Hafelip  againft  Cliaplen.  Ca«e  36. 

Eafter  Term,  33.  Eliz,    Roll  292. 

ERROR  upon  a  judgment  in  the  common  pleas  in  replevin,  ^v^r«,  if  an 
'  where  the  defendant  avowed  for  an  eftray.   Error  affigned  was,  avowant  fhall 
For  that  the  defendant  had  return  awarded  to  him  with  colls  and  ^g^V^^Jj*^^^^! 
damages,  whereas   no'  cofts  or  damages  arc  given  in  this  cafe,  ^J^^^"  ^^^^ 
neither  by  the  7,  Hen.  8.  c.  4.  or   21.  Hen,  8.  c.  19.  for  they  are 
only  in  avowries  for  rent,  fervices,  cuftoms,  and  damagcr-feafant,  j.com.Dig.'sI^ 
fo  this  is  out  of  the  ftatutes.     But  it  was  anfwered,  the  llatutes  arc  x'Dac.Ai>.5a». 
rtp  be  expounded,  that  the  avowant  Ihall  have  cofts  and  damages  as  i.  Bum  406. 

CJUQs  £W2,  PA&T  J.  S'  well  ^^«8*- 709. 

a.Tcr.Rpp.z35. 


as8 
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HAiiti*    ttrcll  in  other  cafe,  as  irt  tliofe  recited ;  for  they  are  recited  only  by 
^^r^'^r/*      v^^y  of  exaniplc. — But  the  Court  doubted,  for  damages  arc 
**'*'  **"    p^nal,  and  Ihall  not  be  taken  by  equity ;  and  they  conceived  it 
error,  but  'would  advifc  (a). 

(«)  See  this  cife  taovod  again,  poft.  319.  when  the  judgment  wii  reverfed. 

Ramfcy  againft  Bird  fenior  and  Bird  junior. 

A  SStJMPSTT.  After  vcrdiS  for  the  plaintiff,  it  was  alledged  in 
■^^,  arreft  of  judgment,  that  the  declaration  upon  the  file  fuppo- 
feth  the  promife  to  be  made  by  Bird  fenior  only  ;  but  the  roll,  and 
the  record  of  ni/i  prius^  and  all  the  proceedings  afterwards  were  well 
laid  to  be  by  both  \  and  by  examination  it  appeared,  that  the 
papcr*copy  under  the  hand  of  the  counfejlor  (which  is  the  firft 
thing  that  is  put  into  court)  was,  that  the  promife  was  made  hj 
both.  And  the  queftion  was,  tf  it  might  be  amended  ?  And  it 
was  flrongly  urged  that  it  ought  not ;  for  the  file  is  as  the  original, 
and  is  the  warrant  of  the  roll,  and  of  all  the  proceedings;  fo  that 
if  the  roll  be  ill,  it  may  be  amended  by  tlic  file ;  but  the  file  is  not 
to  be  amended*  And  it  was  faid,  it  was  fo  adjudged  in  this  court, 
Trin.  31.  Elfz*  Rot.  774.'  in  Greenway  v.  Elmes.  6*0. 8. 1 59. a.  1 6 i.b. 
But  all  THE. Court  (except  FennerJ  held  the  contrary,  that  it 
might  be  well  amended  ;  for  as  Brian  faith,  10.  H^.  7.  pL  25. 
papers  are  now  as  records ;  fo  that  when  it  appcarcth  that  the  paper 
declaration  is  good  that  the  promife  was  by  both^  it  is  the  fault  of 
the  clerk  to  enter  it  upon  the  filq  to  be  by  one :  and  fo  it  was  ad- 
judged to  be  amended^  and  the  plaintiff  had  judgment  to  recover. 

Denner  againjl  Shacroft. 
A  CTION  SUR  TROVER.  In  the  dijringas  Jurat'  the  .defen- 
^^  dant  was  named  Shaaafty  but  in  mt  venire  facias  and  all  tl:e 
other  proceedings  he  was  truly  named :  and  tliis  mif-ncmer  was 
alledged  in  arreft  of  judgment. — Wray.  The  differer^cc  here  is 
little,  and  in  fome  countries  a  is  founded  for  0,  and  fo  is  not 
material :  and  it  was  awarded  to  be,  amended,  and  the  plaintif 
had  judgment. 

Cotton's  Cafe. 

A  CTION  for  >vords.  In  the  venire  facias  a  juror  was  returned 
^^  by  the  name  of  J,  S,  of  Jhbotfan^  and  in  the  dijlringas  he  was 
returned  by  the  name  of  J.  5.  oi  Abhatfan  :  and  it  was  awarded  to 
be  amended. — So  in  this  term  between  Mortimer  and  Oger^  a  juror 
in  the  venire  facias  wais  named  De  Hujl ;  and  in  the  diftringas  De 
Hurjl,  And  this  was  allegded  in  arreft  of  judgnjcnt^  and  awarded 
good ;  and  the  plaintiff  had  judgment. 

Cass  40.        Cottingham  againfi  Qriffith  and  Snow,  SherifTs  of  Briftol. 


Gaib  17. 

A  clerical  m^f. 
prifion  on  tlie 
roll  m>7  be 
•rtaendf^d  after 
^rerdif^  h^  an 
enninal  paper* 

•Lit.  Rep.  178. 
Ketlcy,  i4». 
tateh.  165; 
Koll.  Abr.  207. 
Cro.  JTac  165. 
ft.  Leon.  lio. 
f^  Mod.  316. 
t2.Mod.S.684. 
Strange,  ix^ 

784.  947* 
lA.  Ray.  1441. 
Dougl.  135. 
].Ter.Itep.7S3, 


Cask  38. 

iTariance 
•mended. 
Ante,  57.  aaa, 

Deugl.  194. 
j.Ter.Rep.S38. 


Gai^s^. 

Variances  be- 
tween the  vtntrt 
facial  and  the 
diftringas  may 
be  amended. 
Ante,  222. 


The  iflue  was  nihil  detent*    The  venire 
was,  •*  quondam  juratam  in  placiis  tranjgref- 


If  both  the  T^EBT  upon  an  efcape. 
trr«>»  and  the  U  y^^;^  ^  ^nd  dt/hingas  \ 
!!!!dr/?h™>«'^  i"  and  this  after  verdia  was  alledged  in  arre'ft  of  judgment, 

wrong  the  error.'      .ir        i*  ^      f     -     *  ^/*         **-.-"^°.ii 

wnnoc  be         — And  for  this  cauic  the  judgment  was  ftaycd  ;  for  it  is  not  aided 
amended.  by  the  ftatute  oi  jeofails:  but  if  tlic  venire  facias  ov  dfjlringai  had 

been  right,  it  had  iJccn  othei'wiie.   • 
^^*  Gurncy 


FofU  6::2. 
i,  Cr 
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Gurney  and  K.  Uxor  againft  Sir  Ed.  Clefe.  CAt«  4x. 

.   Trinity  Term,  33.  £/r«.     RoiJ 
r\EBT  upon  an  obligation  made  to  one  P.  and  to  the  faid  K.  dum  J^*  J?"^^ 
■■-'  Mafuiu  After  verdict  it  was  moved  in  arreft  of  judgment,  that  llJuhounittom- 
the  defendant  did  plead,  that  whereas  die  condition  of  the  obliga-  ment,  or  a YurC 
tion  was,  that  whereas  he  had  by  his  deed  bearing  date  at  B.  (ke*  (eoderwUhotit* 
granted  a  rent  of  forty  marks  pat  annum  to  the  faid  P.  and  K.  for  ?«i  agreement  t^ 
their  lives,  payable  at  two  feafts,  &c.  if  he  accordinjgly  paid  the  ^iSIout  Vrfcm 
rent,  that  then,  Sec;  and  allcdgeth,  that  he  always  paid  it  to  the  faid  and  m  iffuc  oau 
P.  and  K,  during  the  life  of  P.  and  to  K.  after  his  death,  until  the  grant,  rur- 
the  24.  January  laft  paft  ;  at  which  day  G.  the  plaintiff,  having  render  or  dcvift 
intermarried  with  the  faid  K.  granted  the  rent  to  J.  S.  tic.  and  ^/defendant 
iffuc  was  taken  upon  it,  quod  non  concejpu  and  found  againft  the  lhc  m1f!joiJ!iii 
defendant. — And  this  was  alledged  to  be  no  ilTue  ;  for  a  grant  of  a  is  aiHed  by 
rent  is  pleaded,  but  rio  attornment  alledged  [a) ,  then  the  grant  is  Void,  3*  Hm .  8.C.30. 
and  an  iflbc  cannot  be  taken  of  that  which  is  not ;  and  Warner' i  ^^^^^''^^ 
Cafe  was  cited  to  be  adjudged  in  this  court,  when  in  an  avowry  the  the  granr&cif 
defendant  prefcribed  to  have  common  to  one  hundred  acres  pf  land,  ruppofed 'tobt 
the  plaintiff  traverfed,  that  he  had  not  Common  to  one  hundred  acres  nmdc 
©f  pafture.  And  upon  this  iffue  was  joined ;  and  after  verdift,  it  was    ' 
a<Hudged  to  be  no  iffue. — Second  exception.  The  venire  facias  was  ^**^'  5^5« 
of  a  wrong  village ;  for  the  grant  is  fuppofed  to  be  made  at  B,  of^  Ant/x^** 
a  rent  iffuing  out  of  the  manor  of  B.  and  the  ventre  facias  was  of  5.       ' 
where   it  ought  to  be  of  tlie  manor  of  B.     Sed  non  allocatur  ;  for 
the  iflCuc  bemg  upon  the  grant,  the  venire Jacias  Ihall  be  of  the 
place  where  the  grant  is  fuppofed  to  be  made. — Third  exception. 
The  jury  aiieiled  damages  to  baron  znAfemCy  ratione  detcntionis  de^ 
hitiy  where  it  ought  to  be  only  to  the  baron.     Sed  non  allocatur  ;  for 
the  damages  (hall  be  to  both. — But  the  Court  doubted  of  the 
firft  exception.    And  it  being  moyed'again,  Gawdy  faid  it  is  aid-  ^^^^  ^^g^ 
cd  by  the  ftatute  of  jeofails^  for  it  is  an  infufhcient  pleading :  as   if  poft*  ^^^, 
a  man  pleads  a  furrender,  and  pleadeth  not  an  agreement,  this  is  s-Eac.  Ab.9f. 
infuilicient;  but  if  iffue  be  taken  upon  the  furrender,  and  the  ^- ^*y""«  90* 
verdift  find  it,  it  is  helped;  fo  to  plead  a  devife  of  a  term,  and  B- R- **•"«• 
Iheweth  not  the  entry  by  aflent  of  the  executor,  yet  if  iflue  be 
taken  upon  the  devife,  and  the  jury  find  it,  this  is  aided  by  the 
ftatute.    And  it  was  adjudged  for  the  plaintiff.— And  Coke   faid 
it  was  adjudged  in  Bamers  Cajis  in  this  court,  where  one  pleaded 
a,  concord,  ^but  pleads  not  fatisfaftion  ;  and  iffue  is  joined,  and 
verdift  againft  the  defendant;  and  it  was  adjudged  good,  and 
aided  by  ttie  ftatute. 

(tf)  Rendered  unnectflary  by  4.  Ann.  c.  16.  f.  9.    Dougl.  lSs. 

Welfti  againfi  Upton.  Caie  42. 

nrRESPASS.     It  was  moved  in  arreft  of  judgment  after  verdift,  The  want  of 
-^     that  the  venire  facias  and  the  pannel  were  wanting  ;  but  the  vcn,f»c,  and 
di/lringas  jurat*  and  tlie  pannel  annexed  to  it  remained. — And  this  P*"*?*'  **JP!^ 
was  adjudged  to  be  helped  by  the  ftatute,  Am  air^57- 

,  Cro.  Car.  538.    Boil.  K.P.  3x0.    Sftik.  47.     3^  Bac.  Abr.  275, 

Andrews  ^^j/»/?  Kirke.  CASX43. 

TJEBT  ON  A  BOND.    The  condition  was  to  deliver  fifty  ^  defendant 
^•^  quarters  of  wheat.     The  defendant  pleaded  in  bar,  that  he  null  not  b«  aU 
lowed  tn  idrantj^e  ivQm  iht  dcfeft  of  his  ovrn  pica.    Ante,  235.    5.  Co.  43*  «,    M^o  69»f 

S  a  had 
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Anokkwi    Jjad  delivered  thirty  quarters  of  wheat  pending  the  bill,  which  thtf 

^^       plaintiff  bad  accepted,  bat  (hewed  no  deed,  &c.   Upon  this  iffac  was 

*"^**       taken,  that  he  had  not  accepted,  &c.  and  found  for  the  plaintiff. 

It  was  moved  that  it  was  no  plea,  fo  no  iffue. — ^Butitwasrefoivedi 

that  it  was  helped  by  the  ftatute ;  an^  the  plaintiff  had  judgment. 

.    Caii  43.  Wood  agaittft  Butts. 

If  tte  dcfendaAr  p  JfeCTlONE  FIRMiE.  The  defendant  pleaded  a  (urretider  of 
^e^  a  ftfrren.  IL  ^  copyhold  by  thfc  hand  of  Poffit,  then  fteward  of  the  manor, 
der  to  the  plain-  .y-.  *  •'•   •      j  -^  .  2x1  J  u  a  i        *  h 

tiff's  (le^rd,    I"«c  was  joined,  absque  hoc  that  he  was  fteward. — All  thb 

the  plaintiff  *  CouRT  held  this  no  iffuc:  for  the  traverfc  ought  to  be  general, 
ought  to  tra-  that  he  did  not  furrcndcr ;  for  if  he  were  not  fteward,  the  funm- 
trrfctherurrrn-  j^j.  j^  ^^y  ;  fo  of  a  furrcndcir  pleaded  into  the  hand  of  the  tenants 
Jrrf^'^kccTvi^^  of  the  manor.  And  it  was  held  by  the  Court,  that  where  iffiic 
it  was  not  his  IS  taken  upon  a  furrender,  it  fhall  be  tried  where  it  was  alledgcd  to 
Aeward,  be  done,  and  not  where  the  manor  is,  of  which  the  copyhold  is 

jsfob^  53«>.574.  bolden  :  Mul  in  the  principal  cafe,  a  repleader  was  awarded, 

4^.  Co.24«    <-'»:;«  Car.  6i.  105.  586.    Vaugh.  to.  56.     X.iit»  1630. 

'  Cii8»  46.  Bniddiih^gaiHft  Bifliop. 

AfaA  aiittiged     A  SSUMPSIT.    The  plaintiff  (hewed,  that  whcrras  the  defcn- 

l^wi'rdtnMT  ^^^^  ^^  London,  in  warda  de  Cheap,  was  obliged  to  7. 5.  the  de- 

bad^  it  mud    fcndant,  itt  conlideration  tliat  the  plaintiff  would  give,  &c.  at 

l»ethepDunty;    London,  in  war  da  fradida,  f^P^  f^  affumpJtU     Upon  non  affumpfit 

and  the  parish,   pleaded,  the  venue  was  ir  patocbia  de  Arcuhus  in  warda  de  Cheap  \ 

bamict,  or  place  y^her^as  tliere  was  no  parifh  mentioned  before  in  the  count.     And 

trit  int.e  ame.  ^^^.^  matter  was  alledgcd  in   arreft  of  jlidgnaent,  and  exception 

^*>^'  5-  taken  to  the  count,  that  the  promiftf  was  laid  in  a  ward,  and  not 

5.Com!Dig/^^^^^  ^"  ^  parifti  within  the  ward,  as  it  ought  to  be,  7.  Hen.  6.  pi  36. 

5-       '     '3  •  \yards  in  London  are  as  hundreds  in  the  country,  and  the  parifh 

as  the  town  ;  and  as  an   aft  cannot  be  laid. to  be  done  mthc 

hundred,  fo  it  cannot  be  in   a  ward.— Wray,  Chief  Jujiice.  An 

affumpjit  or  other  matter  is  ufed  to  be  laid  in  a  parilh ;  and  it  hath 

been  ruled,  if  the  trial  be  in  another  pari fli,  it  is  ill.— Gawd V» 

*JuJiice^  agreed,  7.  Hen,  4.  pL  13.  a  venire  facias  may  be  of  a  town, 

parifli,  manor,  or  other  place  known,  but  not  of  ^a  city,  county, 

or  ward  :  and  this  is.  not  helped  by  the  ftatute  of  18.  hli%.  c.  14. 

And  fo  was  the  opinion  of  the  whole  Court,  and  that  the^ 

plaintiff  cannot  have  a  venire  facias  de  novo,  but  muft  begin  again ; 

for  the  faulf  was  in  hi^  count,  and  not  by  the  award  of  the  Court 

only  (ff). 

(4)  But  now  the  21.  Jac.  1.  c  13.  give^  e^ttty.  And  the  4.  &  5.  of  Ann,  c.  16.  ia 
aid  after  verdict  where  the  vifn*  is  awarded  civil  fuits,  and  14.  Geo.  2.  c.  iS.  in  penal 
oat  of  too  many,  br  too  few  fiaets  in  the  adions,  direfl-  that  every  venire Jael^i  fhall 
•ounty  named.  The  16.  Sc  17.  Car.  2.  c,  8.  be  awarded  from  the  body  of  the  county  in 
'  goes  further,  and  cures' the  vlfiu  wh%>lly  if  which  the  aAion  it  triable.-.*See  Hai^.  Co. 
the  caufe  was  tried  by  a  jury  of  llm  proper     Lit.  125.  a.  n.  [z\, 

Ch%%  4.7*         '  Horfeman  againft  Johnfon* 

On  an  URic  TTRESPASS*  The  ifllie  was,  if  the  manors  of  Perton  and  Great 
whether  the  ma-  -■'  Hafely  wxre  holden  of  the  honor  of  Ewelme;  and  the  venire 
twrof^.is  ^^/tf^f  was  of  one  manor  only."— And  for  this  caufe  it ^  was  ruled 
h^tTof  s!  the  ^^  ^^  ^'^  >  ^^^  the  plaintiff  taketh  a  venire  facias  de  novo  of  both  the 
vtniri  niufltbc  manors,  and  the  iffue  was  tried  for  hMn*-^CoKE  and  Tanfield 
Ikwn  both  manors,    Folt*  4^3.     y  Bac.  Abr.  ^4* 

alledgcd' 
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alWgcd  in  axrcft  of  judgment,  that  the  vewre  facias  was  not  well    Horsimah 
awaj-ded,  but  that  judgment  ought  to  be  given,  quod  querens  mhil       •iT'''''/' 
capiat  per  billam  \  for  it  is  a  mil- trial,  and  a  venire  facia  i  de  novo      ■'  "^•^•» 
was  not  to  be  awarded,  but  for  the  fame  jury,  or  where  the  vcrdift 
.  is  not  well  examined  ;  and  the  firft  vcrdiS  is  here  entered,  ancj 
the  writ  filed ;  fo  there  fhajl  be  two  vcrdifls  of  record  for  the  fame 
tiling,  and  both  full.  But  it  bein<:j  moved  again,  th^  Court 
held  it  to  be  good,  and  the  plaintiff  had  judgment, 

Ford  ia^ftf/^j^  Brooke.  Cask  48, 

A  CTION  for  calling  him  a  «  perjuredpcrfon,"  at  A  in  EJJix.  ^^^^T^T^ 
^      The  deifendant  juftified,  for  that  the  plaintiff  was  perjured  ^^,)]!|*Jj,^|i^ 
in  his  anfwer  in  chancery  at  IVeflminftcr^  in  the  county  oi Middle-  where  the  jufUr  • 
Jex^  and  fo  juftifieth  the  words  at  D.     The  plaintiff  replied,  de  ficatioo  arifcs, 
injuria  Jua  proprii. ^Thc  venire  f anas  by  the  award  of  the  Court  ^°^"  46** 
was   diredtcd  to  the  fheriffs  o\  Middle  [ex  \  for  the  juftific^tioa  i.  Vem,  n. 
arifctli  there,  and  the  words  were  courcfled,  »» Sagnd,  z^6# 

The  Queen  'agalnft  Harris*  Casi  ^. 

I NFORMATION  upon  the  5.  Edw.6.  c.  7.  for  buving  of  wools  AnoUicrinforf 
*  contrary  to  that  ftatutc.     The  defendant  pleaded  as  to  all,  ex-  mationforth^ 
cept  fifty  ftone  of  wool,  not  guilty  ;  and  as  to  the  fifty  ftone  he  J"**  ^f"*^ 
pleads,  that  there  is  an  iu^orm^ition  depending  againft  him  for  it  \^^[c^d'r^^ 
m  the  conunon  pleas,  at  the  fuit  of  Lewis  i  and  avers,  that  they  aUteaiemtoao 
are  for  the  fame  offence ;  aqd  demands  judgment,  if  as  to  them  he  information  fuj 
Jhall  be  put  to  anfwer.    And  i^pon  tliis  it  was  demurred  in  law.     !f^' 

Port.  32J, 

It  was  argued  by  Godfrey  and  AxKiNsovyir  the  queen^   that  t.Roii.Rcp.4^ 
it  is  no  plea;  for  it  is  not  aUedged,  th^t  any  writ  or  procefs  is  i.Hawk.  c.26, 
fued  out  upon  the  informat;ion,  5^nd  then  it  cannot  be  faid  to  be  ^»  <»3.  Scd  vidf 
d^nding,  7.  Hen.  6.  pL  6.     10.  Edw.  4.  pL  13.— Secondly,  Thp  ^^^t  '*  '' 
informs^tion   here  fuppofeth  the  buying  of  the  wool  to  be  the,     '       '^ 
20.  Nov.  31.  £/ifz.  and  the  felling  to  i>e  6.  ATaj^  the  fan^e  year  ;,  Hob.  139.109^ 
ai\d  the  inmjmat^on  in  the  coounon  pleas  fuppofeth  the  felling  to  be  '^  %^ 
the  6.  July^  31.  £/rz.  fo  cai\not  be  intended  the  fame  offence :  and 
although  the  defendant  liath  averr^  it  tq  the  Court  to  be  for  the 
fa^ne  offence,  yet  the  averment  is  not  material,  when  it  s^ppeareth 
to  the  Cou^t  ^t  cannot  be  fo,  being  at  fcveral  days^ 

But  all  THE  Court,  except  Gavdy,  held  the  ples^  good.   For  Cm.  j4o,4 
they  faidj  that  imn\ediately  when  the  information  is  bvQ^ght  into  EH^gi- » 
courts  it  is  entered  upon  record  :  s^nd  this  containeth  all  the  fub-  i-  ^^'* 
ftjuice  of  the  matter,  and  in  diis  ^  point  is  not  like  other  writs  ; 
a^d  therefore  (hall  be  fai^  to  be  immediately  depending,  although 
no  writ  or  procefs  is  fued  upon  it :  and  tliss  appeareth  by  the  ex- 
prefs  words  of  the  ftatute  of  18.  Eliz.  c.  14. — Secondly,  It  is  a  good 
plea  with  an  averment ;  for  otherwife,  by  the  falfe  luppof^  of  thp 
<hy,  when  the  offence  is  committ^»  the  defendant  Ihall  be  put  to 
double  trouble.    But  Gawdy  doubted  of  thcfe  matters.— Yet  at 
?Aoth?r  day^  it  being  again  moved^  the  plea  was  adjudged  fvif-i 
$ci;n^ :  a^d  it^  was  adjudged  for  the  defend%nt^ 

§  ^  Ro.ckwoo4 
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Cass  50.  Rockwood  agaififi  Fea£zr. 

A  pica  which  A  CTION  of  trover  in  London.  The  defendant  pleaded,  that 
*^?thr*  *°^8  time  before  the  converfion  fuppofed   to  be,  J.S.  was 

pUimlff 's  title  pofleffed  of  tliefe  goods,  as  of  his  own  goods,  at  B.  in  Norfolk  i 
is  good,  though  and  that  he  before  th^  converfion  fuppofed  did  cafually  lofe  thenii 
the  matter  may  and  they  came  to  the  hand  of  J.  Palmer  by  trover,  who  gave  them 
be  given  in  cvi-  ^o  the  plaintiff,  who  loft  them  in  London ;  and  the  defendant  found 
Mwai'iffuc.  th^n^j  5i^d  afterward  did  convert  them  to  his  own  ufc,  bv  the  com- 
led  vide  Latch,  mand  of  the  faid  J.  5.  as  it  was  lawful  for  him  to  do.  It  wa^ 
185.  Ant.  146.  moved,  that  this  is  no  plea,  for  it  amounts  to  the  general  iflue.— » 
Poft.  555.  But  all  THE  Justices  held  it  a  good  plea ;  for  it  confefleth  the 
3.  Lev.  41.  poflcffion  and  property  in  the  plaintiff,  againft  all  but  the  lawful 
1.  Salk.  394.  owner. — Not  a.  This  plea  was  devifed  by  Coke  to  altar  th^  triaU 
t.  Siilk.  654. 

Cass  51.  Wood  againft  Hamftcad, 

To  trcfpafs  on  TTRESPASS  for  taking  the  cattle  of  the  plaintiff^  The  dcfcnr 
»  diftrcfs  for  -*•  <Jant  pleaded,  that  he  was  fcifcd  of  the  land  in  which,  &c.  and 
^  was  behind**  let  it  to  J.  rendering  rent  at  the  feaft  of  Eafirr ;  and  if  it  he  arrcar 
iyThefpace/m.  ^^  ^^^^  ^^^^  ^^*^  ^^^  ^^^  ^^Y^  after,  that  he  might  re-enter  ;  and 
ftcad  of  aftlr  faitli,  at  the  feaft  of  Eajlery  in  tlie  year  of,  &c,  the  rent  was  behind, 
a  fpace,  of  fo  and  by  the  fpaqp  of  ten  days  after  \  and  thereupon  he  re-ent^c4 
ni^y  days,  is  ^j^j  diftraincd  the  cattle,  damage-feafaiit.  And  upon  this  it  was 
Ante  8S.         demurrcd.-*-Firft,  That  he  faith  he  let  to^-^,  but  faith  not  viriuu 

cujus  he  entered  and  was  poffeifed  ;  for  it  may  be  the  ledbr  did  not 

Poy«L  T****  waive  tlie  poffeffion,  and  then  no  rent  is  due. — Secondly,  That  h^ 

^P*A  3-434-  fgj^j^  ^g  ^^^  ^.^  behind  *v  the  fpace  of  ten  daySj  where  it  Ihould 

be  after  the  fpace  of  ten  days ;  as  in  Browning  v.  Bejion^  Plow. 

Com./.  3.  there  is  no^  mention  of  the  day  and  year  of  the  leafe, 

but  (paces  left  for  them. —For  thcfc  caufes,  and  pruicipally  for  the 

fecond,  it  was  adjudged  for  the;  plaintiff. 

CAfE  51.  Dr-  Hunt's  Cafe, 

The  fpiritqal  T-T^  was  indifted,  that  whereas  by  the  law  of  the  land  no  perfon 
court  cannot  ad-  ■*'-*■  is  to  be  cited  into  the  fpiritual  court  to  take  any  oath,  out  in 
miniftertheoaih  caics  of  matrimony  and  teftamentary ;  that  he,  being  commiflary  of 

ZSrt''!\.Z.  the  archdeacon  oi Norfolk,  had  caufed  7.  Bodihgley  to  be  fummon- 
Where  LI  le  mat-      ,  ,    /.        ,.'       '  ,  a^  •  *   ^1  «  •       '         t 

tcr  is  within  ^d  to  appear  before  him  at  a  place,  occ.  to  compel  hini  to  take  an 
their  jurifdic-  oath  concerning  incontinency,  which  touched  himfelf,  againft  his 
tion,and  the     will  [a), — Wray.  This  caufe  was  referred  to  tlie  Lord  Akder-j 

^^''loufl^'jr  ^^^'.  *"^  ^^^^  ^^^^  ^^^^^^  Baron,  and  to  myfelf,  to  certify  if  the 
gre^ou  ypre-   j^jj^jf^^jj^g  ^f  ^j^jg  q^^Jj  \^  againft  the  law.     And  we  certified  in 

Ante,  201.  this  manner:  Where  the  knowledge  of  the  matter  did  belong  to 
a.  inft.  657.  the  court  chriftian,  they  may  proceed  according  to  the  civil  law. — 
Hard.  364.  Gawdy.  The  oath  cannot  b^  miniftred  to  tlie  party,  but  where 
Cro.  Jac.  388,  •  the  offence  is  prefented  fh  ll:  by  two  men,  quodfmt  conceffwu  i  and  it 

Salk.  550.  ' 

Slcan^e,  80.    Barnes,  45.    5.  Com.  \)\i.^Zq.    3,  Bl.  Com.  10 1^  447* 

^«]  S«  Z3[.  Car.  2,  c«  u.  by  whlc^  c.ie  catt^  «x  o^f  0  ii  i^l^ihed* 


Michaelmas  Term,  ^^ 

33.  and  34.  Eliz.     In  the  Common  Pleas^ 
Sir  Edmund  Anderfon,  Knt.  Chief  Ju/iice. 
Sir  William  Periam,  Knt.  ^ 

HughWyndham,  Efq.  >     Jujlices. 

Sir  John  Popham,  Knt.    Attorney  General. 
Sir  Thomas  Egerton,  Knt.    Soficitor  General. 


^imer  ct  Uxor  againft  Thackcr.  CitsE  i. 

QUOD  EI  DEFORCEAT  of  lands,  of  which  the  wife  was  ^^^j,/^^ 
^"^^  tenant  in  dower     The  defendant  pleaded  a  rccovcvy  againft  does  not  lie  up- 
the  wife,  dum  folafuit^  in  a  writ  of  walte  by  nihil  dicit ;  and  that  <»  *  recovery  b/ 
he  releafed  the  damages,    and    had  judgment   to    recover   ^^«  ^n/' „'"' „  |^"e, 
land.     The  demandants  replied  null  waftc  fahy  and  fo  would  avoid  ^vcryby  dJ!* 
the  recovery;  and  thereupon  the  tenant  demurred.— After  argu- fault  before  ap. 
nixcnt  by  the  fcrjcants,  all  the  Justices  delivered  their  opinioi^y  pear^n^e, 
that  tins  writ  lieth  not  upon  a  recovery  by  nihil  dlclt ;  for  tlte  fta* 
tute  (0)  doth  not  give  this  writ  but  upon  h  recovery  by  default, 
which  is  intended  before  appearance ;  but  this  is  upon  a  nihil  diciti  ^  j^^^     ^^ 
which  is  no  default,  but  as  a  departure  in  contempt  of  court,  or 
rather  a  confcflion  of  the  aftion,  and  a  not  denying  of  the  wafte ; 
for  in  tliis  cafe  the  wafte  is  confeflcd,  and  no  writ  fhall  be  award- 
ed to  enquire  of  the  wafte,  but  only  of  the  damages.  This  judgment 
Is  quq^  by  her  own  aflent,  for  that  fhe  will  not  plead ;  and  the  ^^  **• 
Court  takes  it  as  her  acknowledgment,  that  (he  hsith  nothing  to 
plead  againft  it ;  and  the  ftatute  that  is  made  only  for  her  benefit, 
and  to  relieve  her  againft  her  default,  fhall  not  relieve  her  againft 
her  contempt,  or  rather  her  own  adr.     And  whereas  it  was  faid, 
that  a  nihil  dicit  is  taken  as  a  default,  for  a  receipt  ihall  be  by  a  ter- 
mor or  /emi'covff't  after  a  fuhil  dicit,  as  9,  iiV«?.  4.  M37.  is  ;  and 
that  a  receipt  fhall  be  by  ^fcme  after  a  writ  of  enquiry  of  wafte, 
and  returned,  and  the  wafte  inquired,  tliat  it  is  not  like  to  this 
cafe ;  for  the  ftatute  that  giveth  receipt  is  for  the  benefit  of  a 
ftranger,  that  tliey  Ihall  not  lofc  tlieir  right  by  tlic  default  or 
negligence  of  the  party  that  was  to  plead ;  and  fo  a  nihil  dlcit^  or 
deniiilt,  is  all  one  to  them*.    But  here  this  ftatute  is  for  the  relief 
of  the  party  againft  whom  judgment  is  given  bj  default,  and  fo 
are   not  like.      And  this  is  not  a  judgment  by  default,   but 
ratheur  a  departure  in  contempt  of  court,  or  a  nient  didlrty  or  quaji 
a  confeflion  of  the  aftion  ;  which  is  proved,  as  Periam  faid,  by 
the  cafes  in  Comment'  et  Dyer^  that  in  a  debt  againft  the  heir,  if 
judgment  be  upon  a  nihil  dlclt  againft  him»   execution  fhall  be 
againft  him  of  his  own  land :  for  in  a  manner  he  confefieth  that 
he  is  chargeable,  and  hath  aflets.    And  Anderson  and  Periam 
Ixcid  ftrongly,  that  if  judgment  had  been  given  by  default  in  wafte, 
that  upon  fiich  a  recovery  a  quod  ei  dcforceat  did  lie,  efpccially  in 
this  cafe,  when  the  damages  are  releafed ;  and  fo  the  wafte  is  not 
fotind  by  inoueft,     Wynqham  e  contra,  as  to  this  point.     But  in 
the  principal  caufe,  they  all  refolved  ut/upra;  and  it.wai  there- 
upon adjudged  for  the  defendant,     Fuk  15.  Ed.  3.  "  quod  el  de^y 
«  forctat,^'    9.  C9^  Lit.  355.  a.  b. 

-        ^  W  wvft.  la,  c.  4, 


ft64  Michaelmas  Temx,  3 3»  &  34.  Eliz,    InC.  B. 

Casi  1.  The  Sheriffs  of  Gloucefter's  Cafe. 

M'ld^T'f"  INFORMATION  upon   the  2^.  Eliz.  c.  4.  againft  them  f^r 

wwuSif^dK-  ^2dcing  above  twelve  pence  in  the  pound  for  executing  procefs 

incnts  given  in  upon  a  judgment  in  the  conunon  pleas.     The  defendants  pleaded 

ttoy  courts  ex-  the  provifo  in  the  ftatute,  wherein  all  cities  and  corporations  and 

ccpttbofcof  tlieir  officers  are  excepted.     Upon  which  it  was  demurred.    For 

Cities  and  OwEN,  ferjednt.  moved,  that 'this  provi/o  extended  only  for  fcrvine 

towns  corpo-  r           *'^-                         •    j            ^    -^      ri    •              -.      i_  *!         ^             - 

rate  &c.  ^*  executions   upon  judgments   ni  their  courts,  but  not  upon 

jj  executions  of  judgments    in  other  courts  ;   and  fo  it   may  be 

MooTj^sVa.  collefted  by  the  preamble  and  body  of  the  aft. — But  all  the 

Latch,  19.  Court  contra.  For  it  Ihall  be  expounded  as  well  for  ferying  exe- 

Palmcr,  400.  cutions  upon  judgments  in  other  courts,  as  in  their  own  courts. 

Salk.  331.    ^  ^j^j  whereas  it  was   objeftcd,  that  the  county   of  the  city  of 

«!^Mo7^*7,  Gloucejier  extends  four  or  five  miles  further  than  the  city,  and  that; 

\.  Cr.  287.'  this  execution  was  not  in  the  city,  but  within  the  county  of  the 

».Ld.  Raym.  city;  and  fo  it  is  not  within  ^t  provifo  \  the  Court  faid,  if  it 

1212.  had  been  fo  pleaded,  peradventure  it  fhould  be  otherwifc;  but  as  it, 

*•  Term  Rep.  j^  pj^adcd,  it  appears  not  to  the  Court  ^  and  thereupon  it  was'ad- 

'^^'  judged  for  the  defendant. 

Cask  .3.  Bufli  againft  Redgeley. 

Upon  abond  to  "pvEBT  upon  an  obligation.  The  condition  was,  tofavc  th^ 
favcthcpUintiff  J-^  plaintiff  harmlefs  agaicift  J.  Robin  fan  of  one  obligation.  The 
dali^^ifi^^thi'  d-fen  Jant  pleaded  non  damnificatus.  PlaintiiF  replied,  that  Rohin^ 
moment  judg-  /^«  had^fued  him  to  iht  exigent.  ;  and  then  he  appeared,  and  the 
mcnt  is  given ;  faid  Robin/on  had  judgment  to  recover  againft  him,  upon  the 
and  the  dcfcn-  obligation  et  ijjint  damnified.  The  defendant  rejoins,  that  he  him- 
**^"Vh""°^  felf  had  retained  an  attorney  for  the  plaintiff  on  the  faid  fuit,  and 
ty  by  a  fui^fe-^ "  ^'^^  plaintiff  was  at  no  expences,  nor  was  arretted  upon  it,  nor 
qucnt  payment  his  goods  or  lands  ftized  ;  and  that  after  the  judgment  he  "was 
of  the  debt,  not  damnified.  Upon  this  the  plaintifF  demurred. — And  all  the 
-^n^c*  53-  Court  refolved  for  tlie  plaintiff,  for  that  immediately  upon  tlic 
•  369-  judgment  given,  he  was  damnified  ;  for  his  body,  goods,  and  land 
5.  Co.  24.  a.  are  liable  to  the  execution  :  and  if  he  after\s'ards  ali^neth  his  land, 
a.  Vent.  36,  he  cannot  by  reafon  pf  this  judgment  warrant  it  to  be  free  of  in- 
Owei%  19.  cumbrances ;  fo  tliat  by  the  very  judgment  he  is  damnified  ;  and  if 
CiT  Tac*  its*  ^^'^  defendant  after  the  judgment  had  paid  the  debt,  it  would  not 
340.      '       '  ferve,  for  he  v.'as  damnified  before.  ^ 

Yeiv.  207.     ft.  iJulrt.  94.  105.       2.  Term.  Rep.  3?8. 

Case  4.  Bfcwfter  agiunfi  Sir  Thomas  Parrot. 

Debt  docs  not  HT^HE  cafe  wss,  LelTee  for  life  makes  a  leafe  for  years,  rendering 
lie  fur  rent  upon  .1  rent,  and  after  furrcnders  to  the  lelfor  upon  condition.  The 
an  expired  leafe.  i^fl^g  f^j.  ^^^^^  ^gj^^5  ^  j^^^^  j^^f^  f^^  y^^j.g  ^f  ^j^^  leffor ;  the  leflee 

"*  ^*^*  for  life  performeth  the  condition,  and  puts  out  the  lefTee  for  years, 
».Co.Dif.637,.  ^vho  re-enters  ;  and  the  lefTee  for  life  brings  debt  for  tlie  firll  rent 
S.Bac.Ab.401.  referved.— And  ruled  it  doth  not  lie  ;  for  the  leafe  out  of  which  it 
was  rcferved,  is  gone  and  determined. 
Case  5.  Offcly  againft  Bat. 

Eafler  ^ erm,  ^^7,.  Eliz,.     Roll  ^o^. 
Conufceof  a     ^T^HE  cafe  was,  Conufee  of  a  fine  of  a  reverfion  before  attorn- 
fine  canrot  dif-     J      ment  (^)   oufts   the  lefTee,  and  makes/ a   feoffment.     The 
f^mmt'^  ^^-leffec  re-enters,  and  die  feoflcc  dift  rains  for  the  rent.— Peri  am  . 
^^354-         ^"^  Wyndham  held,  tha^  he  could  not  diftrain  ho  more  thaf^ 
Owen,  1-^        ^^  feoffor  himfelf  before  attornment. '  P'ide  Co.  5.  113.  a. 
'••  AoA.  I :.  ^  (a)  Attomineat  is  oow  rsndcred  QOMcdfary  by  4.  Ann*  q. 


Michaelmas  Term,  33.  and  34,  EKz.    In  C.  B, '  tS^ 

Scriven  agalnft  Prince.  ^   Cass  «. 

pORMEDON  of  tlircc  meflTuages  i^nd  certain  acres  pf  land.  For  Bxccutionof  a 
part  of  tlie  acres  of  land  they  were  at  iffuc ;  and  found  for  the  writ  of  poflfef.' 
demandant  i  and  a$  to  the  rcfidue  of  tlie  ^crca  tlie  tenant  vouched.  p°^*^  ^ 
For  the  mefluafres  they  were  at  iffue  upon  a  non-Unure  pleaded ; 
and  the  jury  found  he  was  tenant  of  one  of  thprncfluagcs,  and  not  Cm  j«c,  113, 
of  the  other  ;  but  Iheweth  not  of  which  in  certain, — TheCourt  '•  ^"^-  »39-  * 
held,  tliatfor  the  acres,  jjnd  the  houfe  of  which  the  vcrdift  is  ^^"»^-47> 
found,  the  plaintiff  may  have  judgment ;  and  a  writ  to  the  fheriff 
to  deliver  feifin ;  and  the  plaintiff  at  his  peril  is  to  (hew  to  the 
ftcriff  what  mcfluage  it  was  the  jury  did  intend,  for  the  jury  is 
not  tied  to  fet  bounds  to  it ;  and  he  need  not  ftay  for  liis  judg- 
inent  till  the  voucher  be  determined.    '    '  * 


Michaelmas  Term, 

38.  and  39.  Eliz.     In  the  Exchequer* 

Sk  Roger  Manwpod,  Knt.  Chief  Bar  an. 
Edward  Flowerdew,  Efq.  -j 

Thomas  Gent,  Efq.  I    Barons^ 

Matthew  Ewcns,  Efq.  J 


The  Queen  ^i^^flfi  Fairclough,  Cah  f . 

INFORMATION  in  nature  of  an  aftion  of  trefpafs,  for  taking  Pron^tiTc. 
*  and  cutting  certain  trees  of  which  the  queen  was  pofleflcd.  The  3.  Leon.  440. 
c^fe  upon  fpecial  verdift  was  this  :  jfndreas  de  Lowe\  and  twelve  Hale  on  Fit^. 
others  were  pofleflcd  of  divers  trees  by  the  grant  of  the  owner  of  3** 
the  foil;  and  the  {tX^' Andreas  for  and  in  I'atisfaftion  of  a  debt  J^:^®J[*  ^^P* 7- 
which  he  did  owe  to  the  queen,. afligned  to  her  by  deed  inrolled  all  cooidn*xor' 
the  trees.     The  qucftion  was,  If  the  queen  Ihould  have,  by  this  Hardrts,  %i. 
aflignment,  all  the  trees?  8.  Edw,  4.  pL  24.     19.  Hen.  6.  pL  47.  4;o- 
Comment,  243.  £ff  323.— CoKE /w  the  defndant  did  agree,  that '^'^- 7- ^«: 
where  the  queen  cartic  to  an  entire  thing  by  aft  in  law,  as  attainder  ^*  ^^^  ^^' 
or  other  aft  in  law,  flic,  by  her  prerogative,  ftiall  have  the  whole; 
but  where  Ihe  cometih  to  have  part  cfthe  chattel  by  the  grant  of  a 
common  perfon,  he  by  his  grant  fliail  not  prejudice  his  com- 
panion ;  and  therefore  m  that  cafe  the  queen  fliail  not  have  her 
pterogative.    ^are  of  this  difference, — The  Barons  did  not  fpeak 
to  the  cafe,  but  they  faid  it  was  ftrong  againft  the  defendant;  and 
they  gave  him  day  to  take  advice,  if  he  could  fay  any  otiiet 


<^  \        Michaelmas  Term,  33.  and  34.  Eliz.    In  E.  C 

CAt«  >.  The  Queen  againfi  Wall  and'  Green. 

Lahdsof  amtf-  CCTRE  FACIAS-  The  eaft  was,  J.  S,  was  bound  to  Green  m 
^•r  extended  at  *^  a  ftatute  of  400I.  and  his  land  extended  for  this  debt,  and  dc* 
a  certain  fum     livcrcd  in  execution  at  the  value  of  5I.  per  anmm.    Hz  was  alfo 

trj'.rr^r.L^I'l  hound  in  a  ftatute  to  J.  D.  who  affigncd  it  to  the  queen  for  his 
executors  01  the  ji^  j,  -^  i/..?*  •«!*•  i-        • 

§o^$«,  are  not  ^^^^ »  ^^^  thereupon  an  epftendi  faaas  being  awarded,  it  was  found 
liable  to  dif.  that  the  land  delivered  to  Green  in  extent  wa^  worth  12 1.  per 
chargearccognir  annum  ;  and  thereupon  a  fcire  facias  was  awarded  agaiiift  tliem  to 
femTc^r^  anfwer  the  furplufagc  of  the  profits  above  the  faid  flVe  pounds  to 
wWch^Tom^  the  queen.    The  queftion  was,  If  it  were  duly  awarded  ' 

to  the  king  by  an 

ooihwry  of  Manwood  W  all  TH^  Baroks  held  it  was,  for  It bcmg  founi 

another  fw/w,  that  there  was  a  furplufagc  above  that  which  would  ferve  a  com- 

f^ai^Iz^Za     ^^^  perfon,  the  que^n  Ihall  have  it  by  her  prerogatvive. 

the  cxecQtors  of 

the  conufor.al-       GhA'SVi'L^ferjecint.   1  will  plead  this  at  nH  p?ril. — Cum  A*  And 

though  U  ap.     yo^  flj^i  have  a  fliort  rule. 

pear  that  the      ' ' 

furpJos.  NoTA.    Afterwards  all  this    matter    was   pleaded  upon  the 

fcire  facias ;  and  the  cafe  was  this  :  A  recognizance  of  lOOoL 
Lfi.**^^ if  '  ^^  acknowledged  by  J.  S.  to  C^L  ao,  Eliz,  and  afterwards 
^ '  '  26.  Elia.  the  faid  J.  S.  wa?  bound  in  a  recognizance  to 
Afabi  in  loool.  27.  Eliz.  ffall  and  Grr^«  executors^  of  temi 
fucd  execution  of  the  firft  recognizance,  and  the  land  of  the 
conufor  was  extended  at  20 1.  per  annum.  Afterwards  Jtfath  was 
outlawed,  by  which  the  recognizance  to  him  came  to  the  qtieen ;  and 
procefs  of  extent  ilTued  for  the  queen,  ^d  it  was  found  that  the 
conufor  had  n6thing  but  the  land  extended  \^Wall  an4  Green ; 
and  that  it  was  worth  (above  the  twenty  pounds  it  was  extended 
at)  40 1.  ier  annum :  and  hereupon  fcire  facias  was  awarded  againft 
fFall  and  Green  to  anfwer  the  queen  fpr  the  furplufagc  above  th<? 
yearly  value  that  the  extent  was  ;  and  they  pleaded  their  firft  ex- 
tent by  inquifition ;  and  that  they  were  not  yet  fatistied.  And  here- 
upon it  was  demurred,  which  did  depend  till  Aftch,  ^9,  &  39*  EJiz^ 
And  then  it  being  moved  by  Ki»cs^;x.i*,/<TJrV^;f|, 

,     Peri  AM,  Chief  Bar»if  and  Ewjbns,  Pteifiie  Barmy  held  dearly^ 
that  the  queen  mall  not  have  any  furplufage ;  for  by  die  extent  they 
had  an  mtereft  and  term  in  the  land^  which  mall  not  be  di* 
*^  vefted  by  the  finding  of  tlie  furplufage  afterwards :  and  the  value  is 

|iot  material ;  for  though  it  be  now  of  fo  great  a  value,  yet  it  may 
be  before  the  time  of  the  extent  incurred,  it  will  be  of  a  Icfler  va- 
lue ;  and  the  conufee  is  to  bear  the  hazard :  and  the  queen  loath 
no  fuch  prerogative  to  diveft  it  from  the  fubjeft,  it  being  lawfully 
vefted  in  him,  efpecially  this  debt  accruing  to  the  queen  by  a 
common  perfon. — But  Ci.z^K%yfecond  Barony  held  ftrongly  the  con-* 
trary ;  for  it  is  the  ijuecn's  prerogjitive  to  be  fatisfied  of  her  debt 
by  any  means ;  and  it  is  no  mifchief  to  the  conufee,  for  he  fhall 
have  as  much  anfwered  to  him,  as  the  land  is  extended  at. — fiut 
judgment  was  given  for  th^  defendants  ;hat  they  ^ovi{d  b9  dife 
charged. 

By  7.Jaci.  c.i$.  no  dd>t  i|uU  be  |^9(ne4  tQ  the  tun|  v!4^  WIS  m 
bi>  ddKor  or  j^cQuimiu, 


J 


Hilary  Term, 

J4,  Eliz*     In  the  Queen's  Bench^ 


^ 


iSir  Chriftophcr  Wray,   Kntn  Chief  Jujfice. 

Sir  Francis  Gawdy,  KnU 

John  Clench,  Efff 

Edward  Fenner,  Efq. 

Sir  John  Popham,  Knt^    Attorney  General. 

Sir  Thonjas  Egcrton^  Knf^    Solicitor  General. 


I  Jujlices. 


Pollard  againji  Lock.  Ca«  u 

Triu'ttj  Ttrm»  %l.  Eli%.    Roll  810^ 

INf  ORMATION  upon  the  5.  EHzn  c.  g.  for  pcrjuiy.    And  Aa  amb»goitf 
declares,  that  whereas  J,  R.  brought  trcfpafs  againft  hlin,  and  "*  *  criminal 
he  pleaded  not  guilty,  and  the  plaintifF  intitlcd  himfelf  by  a  JSSu^**^ 
feoffment  of  tlie  land^  he  (hewed  a  court-roll  held  before  J.  beared  by  iiw 
Locke,  Gent,  which  proved  it  was  copyhold ;  ^r^i/if'  J,  Locke  tendment. 
falsi  dcpQfmU  "  that  he  was  npt  fteward  at  that  time,"  uhinvera  Ante,  \%^. 
he  was  then  fteward,  whereby  the  verdift  paffcd  againft  him,  &c,     -,  -. 
After  verdift,  it  was  pledged  in  arreft  of  judgment^  that  the  de-  **   '    ^'^"^^ 
claration  is  infufficient,  for  here  are  two  J.  Lockes  mentioned, 
viz.  the  defendant,  and  J.  Locke  fteward,  and  fo  may  be  intended 
another  man :  and  when  it  is  faid  fradiif  J,  Locke  depofuity  this 
ihall  be  intended  to  refer  to  him  th^^t  was  laft  named,  and  not  to 
the  defendant ;  and  every  declaration  ought  to  be  certain,  and  (hall 
not  be  taken  by  intendment. — And  for  this  caufe  it  was  adjudged 
for  the  defendant.     Vide  10.  Hen.  7.  pL  5.  B.     ^.  ilcn.  5.  pi.  8t 
6,  Edw^  6,  P,  ^pt    21 J  Hen.  7.  30.  B. 

Wing  againjl  Earlc.  Caie  %. 

Vide  Ante  J  Page  Z58.    Cafe  3, 

npHE  ca(^  was  again  moved, — Ga wd y  faid,  The  fiatute  is  pri-  Mlfei  AaU  bo 
Z'  vate,  and  not  being  pleaded  the  Court  is  to  take  no  notice  of  »ccording  to 
it ;  and  fo  the  other  matter  came  not  in  queftion  :  yet  he  held,  ^"t**^  ^ 
tliat  a  inile  (hall  be  accounted  according  to  the  Engli/h  form,  and  ^*^J^cai^ 
not  according  to  the  geometrical  computation.    And  if  one  fells  oompatatioq, 
land,  and  is  obliged  that  it  contained!  twenty  acres,  this  (hall  be  Antc^aia, 
iiccording  to  the  law,  ai^d  npt  according  to  the  cuftom  of  the 
country, 

Fenner.  If  the  queftion  had  been  upon  the  ftatute,  the  milea 
(hall  be  conftrued  according  to  the  ufual  ways  for  carriages ;  but 
tipon  the  condition,  if  it  be  within  fou?  miles  any  way,  the  con* 
ijl}U9a  ^  brgk^Ut-^Whercfo^fC  ^t  w^  adj^dged  for  ^e  plaintiff. 

fcr^d^cbuty-    . 


fAB  Hilary  Term,  34;EIir.    InRl^ 

CAfs  J.  Pendlebury  againjl  Eltnoit. 

jti  battery  and  TT  RESPASS  io^  affaulc,  hatterv  and  wounding.  The  <Iefetijant 
woonding  if  the  ^  faid  hc  WHS  conftablc  of  i^.  and  for  fnch  a  mifilcincanotir  of 
t^^^i^^^'  ^^^  plaiotifF  he  laid  liis  h;|nds  qo  him,  and  carried  him  to  the 
►iitiaysnochTng  ftock?,  qu^e  eft  iadem  tranf^reffjo.  Upon  tliiv  it  was  dcnuirrcdy— And 
» to  the  adjudged  for  the^ plaintiff ;  for  die  defendant  did  not  plead  n^pnhy 

Wounding  it  is  to  the  woofiding,  nor  juftilied  it :  but  if  one  pleads  that  the  hurt 
a  bad  plea;  but  y^hJch  the  plaintiff  had  waS  of  his  own  affault,  this  is  a  good  an- 
w^X""      ^^^^^  ^^  ^^-    And'thc  plaintiff  had  pdgraent.     i.  Smmd.  2^. 

March.  4.7.  2-*  Ccp,  17.  2.*  Mod.  330,  i.  Satind.  1^  xS..  2.  Vent.  193.  «  1.  RoQ.  176. 4oi. 
J.  Saond.  127,  Lut.  1355.  But  if  the  defendant  anfwers  in  ft^ife,  thoogb  not  in  words,  it  it  fiificieJit. 
^mc,  255.  J .  SaUu  1^,  Kaym.  ^69.  6.  M«J,  705.  j.  Uv.  jj.  3.  Lev,  444.  Ul{^  ^^. 
f.RoU.  4€6. 

Ca»  !•  Browne  agar/fjl  Pendlebury, 

TriKiijf  Term^  32.  ^&.  <^fi7  114. 
rcbtwiH  Tkj  for  TxEBT.  For  that  the  defendant  4.  ^tf^.  32.  £/72.  granted  to 
jBiwi^bySf^rf  -*^  him  an  annuity  c£  five  pounds  per  annum  for  two  years,  pay- 
matontraai  ^ble  at  Michaelmas^  or  witlnn  fix  teen  days  after;  and  df^cUiedi^ 
mndmdhwcautra  that  it  was  behind  at  Afichaelmas^  et  adhvc  aretro  extfi'it, 
ff»M  »s  ^«JJ  Upon  this  declaration  it  was  demurred. — ^First,  Beq^ufe  it  is 
Sw!s*ia°  ^'^  not  averred  that  it  was  arrcar  fix  teen  days  after  Michaelmas.  SeJ 
Aftut,^*^^^'  ^fl»  allocaiur ;  for  it  being  alkdged,  that  adhuc  aretro  exiftky  which 
Foft.'89*5.  is  long  time  after  the  tixtcen  days  paffed,  it  is  well  enough. — 
J.  BaWi.  ici.  Secondly,  That  debt  licth  not  for  this  annuity  during  the  two 
5.' Mod.  14.3.     years,  but  a  writ  of  annuity.       Curia  centra.    That  debt  beth, 

j.*ac.  Ab.  3 19.  being  a  grant  for  years,  for  it  is  by  tlie  deed  as  ^  contr^, 
^BacAb.  14.  T*     r  •  •:  '  '       • 

Casi  5.  /  Fowler  againft  Afton, 

Words  not  ifQ.  A  CTION  for  thefe  words :  ♦*  I  am  put  out  of  tlie  parfonagc- 
ix>rtjng  a  ccr-  -^  **  houfe  by  Foiuler^  the  patron,  who  is  neither  the  queen's 
tole^'^r  *^  '*  ^"^"^'  ^^^  ^  ^^"^  ftibjeft/'  After  verdid  it  was  alledged  in  ar- 
»e*not  aSion.  ^^  of  judgment,  that  the  words  were  nr)t  actionable  ;  and  fo  it 
able.     '  was  adjudged  16.  El'i%,  between  Burjlcd  and  Pecky  that  thefe  words, 

Ante^  X9V  "  Hc  is  not  the  qviecn*s  friend,"  will  not  bear  an  action. — ^And 
J.  Co.  Dig.  >ss.  afterwards  in  this  term  it  was  adjudged  for  the  defendant,' di9^  th^ 
a.T.  Rep.  473.  words  are  not  aftionable. 

Case  6.  Stanley  agahifi  Oibafton. 

^*  **  'f'''^^  A  C5TION  for  thefe  words :  "  He  was  a  bankrupt  ;'^  and  alledgcd 
»aker  a  ^k-  ^^  ^^^  ^  ftoemaker,  and  ufed  buying  and  felling  of  leather, 

nipt.  *  — And  it  was  adjudged  that  the  aftion  did  lie,  although  the  plaintiff 

Cro.  c^.  31.    was  not  a  merchant,  but  he  got  his  living  by  buying  and  falling. 

Cro.  jac.  345.  5S4.    Skin«29a.     3.  A)lod.330.     Ld.  Ray.  1480.    2.  Stra,  762.     ° 

Ca8i  7.  Scyman  againfl  Okeley, 

Eafi^  Term 9  33'.  J?//«.     Roll  443,  or  93. 
de,!!!fndttof  TRESPASS.    The  defendant  pleaded  tliat  Frier  was  fcifcd  in 
fcnant  at  wi|l  f^^>  ^^^  ^^^  ^^  ^ W  at  wliU  ;  and  afterwards  releafed  to  hi^i  all 

docs  not  increafe  his  edate.  Co,  Lit.  270.  291,  b.  5.  Co,  56*  «•  '  Cro.  Jac.  170.  ^23.  i.  Si4.  i4x« 
PjfcriaS.    3.  Leoo«j52.  .       .     ^  ...... 


Haary  Term,  34.  EUz.    In  B;  VL  ^ 

HxxsmpHSf  fuit^  and  demands,  ai  uutlo  tnund'i^  until  the  diay  of  the      Setma« 
date,  by  which  he  was  feifcd  for  life;  &c.     The  qucftioa  was.  If    ^^^ , 
the  eilace  of  the  Icflcc  at  will  was  increafcd  ? — And,  upon  motion,        ^^^^''^ 
lefolvcd  by  the  whole  Couir,  that  the  clbite  \%  not  enlarged! 
And  the  plaintiff  had  judgments 

Underhay  ^^ji;^^  Dnderhay;  Caixs; 

Trmitj  T^rmt  31.  £^.   Roil  66g. 

t  JECTICNE  FIRM^.    It  was  Found  by  fpccial  vcrdift,  that  a  iea&i^«H 
^  J.  S.  made  a  leafc  for  three  lives;  and  afer  let  the  land  to  ^•^ *« «hc ictfj 
fVnimU^  HABENDUM  to  him  for  his  life,  **  which  faid  Dertn  to  be-  ^I^*j||^fl,^ 
"  gin  and  have  its  beiilg  after  the  death,  furrender  or  forfeiture  of  j^„  after  ehc 
**  the  three  lives/'    And  livery  Was  made  maintrmnt,     Tlie  quef-  dinerminaeioa 
tion  was.  If  this  wcxt  a  good  Icafe,  becaufe  the  words  "  wfoViofa^wwioui 
^'faidurm''  appoints  that  nothing  Ihall  begin  till  after  the  death,  5»«  {«^  ^ 
&c.  } — ^And  it  was  adjud^  that  forafmuch  as  the  cftate  Was  fully  ^^^^^^ 
limited  before  the  words  •*  which  /aid  term^**  thofc  words  are  vaid 
and  idle  ;  for  uiiU  per  hmtiU  non  vjiiatur.  Moor,  i^t. 

m*  Roil.  Abr.  66.     Hob.  ijri.    B«irr.  197}.    2a lo.     a<  Bac 'lbr.49t» 

Perkins  again/l  Perkins^  .  Casc  ^ 

THE  ca(e  npon  fpecia!  verdift  was.  The  father  tras  tenant  for  A  iWn^ 
^      life,  the  remainder  to  Themas  and  Drew  his  fons  for  their  cannot  bcmaik 
lives.    ZVrw purchafed  tlic  rcverfion  in  fee;  the  fetlicr  and  Thcfnas  ||fc  ^d*^ 
furrender  to  him  without  deed«    The  queflion  was,  If  tliis  be  a  m^er  mitfi 

good  fnrcendcr  i  to  the  rarer. 

Fekker.    The  furrender  is  void  ;  for  if  it  be  good,  it  muft  firft  ^oner  in  fee, 
he  the  furrender  of  him  in  the  remainder,  which  cannot  be  wah-  ^'*^«>"j  <^^<* 
9ut  de€d\  and  it  cannot  be  the  furrender  of  the  iirft  tenant  for  life  furl^^<^. 
to' him  in  the  remainder,  for  there  is  wo  w-ord  of  furrender  be-  ^^^^  ^^     ^ 
twecn  than  [a)  ^.  ro!  Xcp.  20. 

Co.  Lit.  33S.  1.     5.  Com.  Dig.  510,     I.  Saund.  151. 
^}  See  »^  Car.  %.  c.  3.  C  3.  and  23.  Geo.  3.  c.  58*  C  i. 

Wigford  agmnfi  Gill.  Casi  lo. 

'T'RESPASS.    The  cafe  was,  J.  S.  ercfted  a  mill-dam,  part  up-  Trefpafi  will 
^    on  his  own  land,  and  part  upon  the  land  adjoining ;  the  owner  not  lie  for  as 
rf  the  land  adjoining  pulls  down  the  dam  upon  his  land,  by  injury  which  i» 
Which  all  the  dam  fells' down;  and  the  water  did  run  out.— All  11'^";^^;;^^;;^ 
The  Court  held  it  was  juftifiable.    So  if  one  erefts  a  wall  upon  cof  s^oi^a.^. 
his  own  landsy  and  the  land  of  his  neighbour,  and  the  neighbour  Ante,  uS. 
Pulls  down  the  wall  upon  his  land,  and  tliereupon  all  the  wall  2*  ^^ik.  459, 
lallcth  down,  this  is  lawful. 

The  Lord  Vaux's  Cafe.  cah  h. 

T  ORD  VAUX  levied  a  fine  to  the  ufe  of  himfelf  for  life,  and  a  fine  to  the 
^  after  his  death  to  tlie  ufe  of  his  two  daughters,  till  Jmbrofe  his  «^e  of  himrcjf  • 
fon  returned  from  beyond  the  fea,  and  came  to  his  full  age,  or  ^^ll'J*^^^^ 
died,  which  of  the  faid  times,  days  or  hours,  came  firft,  and  then  ^,„j|j  g  ^c- 
itftiouIA remain  to  Amhrafe.     He  returned  from  beyond  the  fea,  turned  from  fea, 
«*i  came  of  age  or  died,  which  ever  ihall  firft  happen,  and  then  to  B,  this  is  a  good  remainder,  and /hall 
velt  in  J^,  immediatciy  on  his  returni  thgugh  not  of  age.    Cor  \aU  125*  a*    Moor.  239.    i,  Uon«  243* 


tjb  Hilary  Term,  34.  Elk*    TnB.R*    . 

totB  Vawx'»  *rhe  (jueftioii  Was,  If  this  remainder  be  good }  dttd  if  It  be,.  When 
^••*»        it  ftould  commence  ia  him,  if  before  his  full  age  ? 

By  all  THE  JusTtCBS^  the  remainder  is  good  j  for  although  hi( 

toming  to  his  full  age,  or  from  beyond  fea,  be  uncertain,  yet  his 

death  is  certain,  and  fo  it  doth  riot  meerly  depend  open  uncer- 

•taintlcs.     4.  Man  Dyer^   142.  -^»  devifeth  to  Avict  his  wife  for 

<«)*,  Uon.Ssk  life,  fi  tarn  diu  Jila  vixerity  and  after  her  marriage  or  death,  the 

3.  Leon.  \%x.    remainder  over,  it  is  admitted  a  good  remainder,  13.  £//%.  300.  [a) 

3.  Co.  20.        ^^  ^gy  agreed  the  daughters  bad  an  eftate  for  their  lives  con- 

»>IF»»4».        ditionally- 3.  4?:^.     11.^8. 

Wray,  Chief  Ju/lice,  faid,  that  the  words  disjun&ire  (tfr  Jh] 
being  in  the  end  of  the  fcntence,  make  the  c6{>ulatives  b^ore  to  be 
disjunftives  ;  fo  that  if  one  of  them  be  accompliftied,'  the  remain- 
der doth  veft :  and  he  was  induced  to  it  by  Truepenny  s  Cafe  in 
the  common  pleas,  ^i.Eliz,  where  tl\c  caie  was,  The  hufband 
made  a  leafe  for.  years,  if  he  and  his  wife  or  any  child  of  their 
bodies  ihali  fo  lone;  live ;  the  wife  dieth :  and  it  was  adjudged  that' 
the  leafe  continued ;  for  the  disjunctive  that  came  laft  ixuule  the 
copulatives  before  to  be  of  the  fame  nature;  and  judgment  was 
given  in  the  principal  cafe  accordingly.  And  afterwards  a  writ 
of  error  was  brought  in  the  excheq^uer-chamber ;  and  it  was  ended 
by  compofition. 

NoTA.   Gawdy  faid,  that  if  a  leafe  be  made  to  one  until  ^* 

Cometh  to  his  age  of  twenty-one  years,  and  then  it  fhall  remain 

over  to  another,  this  is  a  void  remainder  ;  and  it  is  not  like  a  leafe 

for^years,  the  remainder  over.    But  Fenner  and  the  other 

Justices  were  of  the  contrary  opinion  in  that  cafe. 

Afcifctotwo       Not  A.  T tit  Cafe  of  Truepenny  cited  before,  was  between  JRz/i- 

Ibr  yefirs  if  they  tvin  and  Coke,  and  it  was  thus :  ^.  having  an  intent  to  marry  B* 

•r  any  iiTuc  of    one  of  the  friends  of  J.  and  for  the  prefernient  of  £.  made  a  leafe 

them  fo  Jong     jq  j^  ^^^  g    for  fixty  years,  if  ^,  and  £.  or  any  iffue  of  their 

SurinTthclif^   bodies  fo  loi>g  live  :  and  it  was  adjudged  that  the  leafe  doth  con- 

ef  iht  furviYor.  tinue  as  long  as  any  of  thenii  live,  for  fo  was  the  intent  of  the 

Owen  "  parties.  And  Anderson  commanded  Nelson  the protkonotary  to 

3.  Lcon^yV.      enter  upon  the  record,  that  the  leafe  continued  fo  long  as  any  of 

1.' And.  j6i.     them  live.  Fide  Co.  Liu  225.  a* 

Co-.  Lit.  215.    Moor,  239.  372*     Goldf.  71.     Dalif.  2.    Cro.  Jac*  72.     t.Wilf.  262.      i.Bae,Abr» 
431.      4.  Bac.  Abr.  309. 

Case  12.  Ridgclcy  agaittft  the  Hundred  of  Warrington. 

The  hundred  is  A  CTION  upon  the  ftatute  of  hue  and  cry.— Upon  the  evidence 
anfwcrabiefbra  r\  \^  ^.^s  hcld  by  Anderson  and  all  THE  Justices,  that 
miitc7irany  whereas  the  ftatute  fpcaks  of  robberies  done  in  the  day  before 
timeof  the  night  night,  yet  if  a  robbery  be  committed  in  the  morning  berorc  day, 
ID  which  men  or  in  the  evening  after  the  day,  in  any  time  of  the  night 
eommoniy  ,jn  which  n;ien  ufe  commonly  to  travel,  that  the  hundred  is  an- 
PofL  54.  fwcrablc  for  it ;  but  if  it  be  at  twelve  or  one  of  the  clock  in  tlie 
^  night,  at  which  time  every  one  is  intended  to  be  in  bed,  the  bun- 

7.  Co.  6.  b.      dred  is  not  anfwerable  for  the  robbery. 
Cio. Jac*  io6.    X.  Sid.  263.     i.  And.  159.    Stiles,  233.    2.  Hawk.  P.  C.  117.    Wood's  Inft.  S^ 

<^Afx  13.  Ogneirs  Cafe, 

Ju'lL'fLu*"  TRESPASS.  The  cafe  was  upon  fpecial  verdift,  that  a  tenner 
have  trefpafs for  being  Outlawed  for  felony,  granted  his  term  and  intcrcft  w 
the  profit*  received  between  the^mgnment  and  the  revcrial.  Poft*  278.  8.  Co.  143.  a»  v  An^*  ^*^* 
».  Lev.  4J.    2.  Ver.  31 3,     13.  Co.  20.  22,  ' 


Hilary  tctxAi  34.  Eliz.    In  B.  %.  tji 

the  plaintiff*  who  is  put  out  by  Jt  S  and  afterwards  the  outlawry  is  ^  OcwEtL*t 
reverfcd ;  and  the  plaintiff  brought  trCfpafs  for  the  profits  takcrt  .^*'** 
between  the  outlawry  reverfcd  arid  the  affignment.  And  the 
queftion  was.  If  the  aftion  did  lie  ?  for  th^t  during  that  time  thfc 
queen  had  the  intcreft,  and  the  aflignee  had  no  right. — ^And  itwai 
ad  judged  for  the  plaintiff;  for  by  the  rcverfal*  it  is  as  if  no  oat- 
iawry  had  been ;  and  there  is  no  record  of  it^ 

Johns  againfi  Philips*  ^n  144 

Micbaihntu  Term, , 33 .  (!f  34.  £//«•     Roll  2 to) * 

CECOND  DELIVERANCE.    The  cafe  wasr,  A  womatt  made  Attornment  m 
•^  a  leafc  for  life,  and  ai'terwards  granted  the  reverfion  for  1000  ^*^  ^'*[  *|!« 
years;  and  before  attornment  fhe  takes  J.  S,  to  huiband,  ^^"^"^^ 
afterwards  the  tenant  attorned  to  the  grantee.  Co.  Lit.  jic,  h. 

The  Court  refolved*,  and  agreed,  that  the  attornment  came  too  i-Com.  Dj^ 
late  {a) ),   but  for  fome  faults  m  the  pleading  no  judgment  was  ^33* « 
given. 

{a)  Sec  4<  &  5.  Ann.  c«  t6.  by  which  the  neceiTicj  of  attornment  it  taken  away, 

William  Richbell  againft  Edward  Goddard.  Cai«  \^ 

Trinity  Term,  ^^Eliz.     Roll 

ACTION  upon  the  cafe  againft  the  defendant,  fheriff  of  thcThtflicrliFis 
•^^  county  of  Southampton.    That  whereas  J,  Gold  being  indebted  anfwcrable for 
to  him  by  two  feveral  oblipitions,  one  payable  21ft  Nov.  33.  Eli%,  *"  escape, 
he  on  the  17th  Nov.  33^  X/Zz.  procured  a  to/Va/ out  of  the  queen's  ^Mfuld'^oT 
bench,  returnable  0<?a&i  Hillarii^  intending  to  declare  againft  Goi^  before  the  debt 
upon  thefe  two  bonds,  which  writ  was  delivered  to  the  defendant  wa$due»itth« 
20th  Nov,  ^q.  EHz.  apud  S.  and  the  defendant  bv  force  thereof,  P*«y  w"  «•- 


4.  Dec.  37.   Eliz.  did  arreft  G.  at  5.   and  afterwards   14.  Dec,  '^^^^^J^ 
33,  Elix.  UifFered  him  to  efcape  at  London^  by  which  the  plaintiff  ^^,11  be  whet* 
loft  his  debt.    Upon  not  guilty  pleaded,  it  was  found  for  the  the  efcape, and 


plaintiff.  not  where  the 

It  was  alledged  in  arreft  of  judgment,  ^^^^  ^** 

First-,    That  this  procefs  was  taken  out  before  the  debt  was  Ante.  165, 
due  upon  one  of  the  ooligations  ;  and  then  the  plaintiff  had  no  Poft.  625. 
caufe  of  aftion  for  it ;  and  fo  being  an  entire  fuit,  it  fhall  abate  in 
all. — Sed  non  allocatur  ;  becaufe  the  arreft  was  after  the  debt  was  y^?  *^*| 
due  J  and  this  (if  a  good  plea)  was  to  be  pleaded  by  the  party  him-  »,  saind,  lo*, 
ftlf,  and  not  by  the  IheriiF,  for  he  muft  anfwer  his  own  tort. 

Secondly,  It  was  alledged  that  there  was  a  mif-trial,  being 
tried  in  London^  whereas  the  iffue  not  guilty  refers  to  the 
whole  matter ;  and  the  arreft  which  was  the  principal  was  at  S. 
tad  without  it  there  can  be  no  efcape,  and  tbc  trial  ihould  be  of  S. 
'^Sednon  allocatur  \  for  the  efcape  is  the  ihattcr  upon  which  the 
a^ion  is  grounded,  which  was  alledged  to^be  at  l^ondon ;  and  th6 
vifne  (hall  be  of  the  place  where  the  efcape  was,  and  not  of  the 
place  where  the  arreft  was.  And  it  was  adjudged  for  the  plaintiff. 

Smalbroke 


aya 
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Cask  1^* 


Samlbroke  againfi  D^bridgecourt. 

fiilary  Term,  34.  Eliz'.   In  the  Exchequer  CBamieri 


Vide  Anie,  page  1 78.     Ca/e  5, 


Aproroifefb   ^ 
an  under- (beriff 
toftvetbe 
Sheriff  haVmlefs 
fi-om  efcape,  in 

that  he  will 
permic  a  parti- 
cular perfoa  to 
execute  the 
writ,  is  good. 
Aiicc^  S4*  178. 


The 


ipRROR  of  a  judgment  in  the  queen's  bench.    The  errors  were 
^  affigned  by  Godfrey.  .    .    • 

First,  That  there  was  no  confiderarion ;  for  it  was  no  benefit 
to  the  plaintiff  to  take  the  body  of  Lane,  and  it  was  the  IherilTs  . 
duty  to  execute  the  procefs.^ — Sed  non  allocatur ;  for  he  being  an 
officer  Appointed  by  5.  the  now  phintiff,  it  is  no  reafon  the  iheriff 
fliould  be  at  any  lofs  by  his  appointment ;  and  therefore  it  was  a 
good  coniidemticn. 

Secotjd  Error.  This  ajjumpfit  cannot  difcharge  a  future 
cfcape. — Sed  non  MocatwTk 

ThirdError.  Theefcapcis  alledged  to  be  Sth  tJovemh.^^.EHiz, 
and  the  defendant  infwered  to  an  efcape  30th  Decern,  30.  £//z. 
— S^^/  mn  allocatur  \  .for  the  plaintiff  may  alledge  it  at  any  day, 
and  the  defendant  may  anfwer  to  it  according  as  the  truth  is. 

Fourth  Error.  That  this  ajfumpjit  is  in  nature  of  a  bond,  and 
lb  agaiiift  the  23.  Hen.  6.  c.  10. — Sed  mn  allocatur ;  for  as  the  party 
may  difchargc  a  prifoner  in  execution,  fo  he  may  foreclofe  himfclf 
from  the  benefit,  if  the  prifoner  efcapes,  and  th6  ftatutc  never 
intended  to  help  him  that  foreclofeth  himfelf. 

•  Fifth  Error.  That  there  was  no  vemre facias, — Sed  non  alio* 
tatur  \  for  that  is  to  be  alledged  by  way  of  diminution  ;  and 
the  venire  facias  is  never  certified  ;  and  this  is  after  vcrdift,  and  £• 
cannot  be  alledg^d.    And  the  judgment  w^  afiiriped^ 

.   Tenancy  againjl  BroWne, 
HThat  certainty  rRROR  of  a  judgment  in  tfie  queen^s  bench,  upon  a  promifcr 

is  fufiident  in     X^ 

averring  per.  ^^^^^  Error.  That  thc  plaintiff  in  the  aftion  declared,  that 
whereas  thc  defendant  was  indebted  to  him  in  ten  pounds,  he  did 
affume  that  if  the  plaintiff  would  forbear  him  one  week,  that  he 
would  pay  it ;  and  alledges,  tliat  he  did  forbear  him  for  one  weeki 
but  faith  not  for  one  week  following. — Sed  mn  allocatur  \  for  it 
cannot  be  otherwise  intended. 

The  qvalificx-  SECOND  Error.  For  that  the  plaintiff  being  an  alien,  the  trial 
tion  required  of  -^as  per  medietatem  linguay  and  the  venire  facias  was  quorum  quilibet 
^" wnd  to**  ^^^  *^'  ^^^^  pounds  land,  whereas  an  alien  can  have  no  land— 5«/ 
'  ^^Idw.i.Mi,  ^'^  allocatur^  for  it  (hall  be  referred  only  to  thc  Engltfh.  And  th« 
poift.  S4X.        judgment  was^rmed. 

a.  Hawk,  590.  j.^^Y 
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ftmiance  of  a 
condition  pre- 
cedent* 


EafterTerm,  ^         ^""^^ 

34.  Eliz.     In  the  Queen's  Bench. . 

iS/r  ChriftopherWray,  Knt.  Chief  Jujiice. 

Str  Francis  Gawdy,  KnU  1 

John  Clench,  Efq.  I     Jujiidds, 

Edward  Fcnner,  Efq.  J 

Sir  John  Popham,*  Knt.    Attorney  General. 

Sir  Thomas  Egcrton,  Knt.    Solicitor  GeneraL 

Jordan  againft  Lyfter.  Caii  li 

\  CTION  for  words  :  "  What  art  thou  ?   A  bankrupt,  and  In  an  aaion  u^ 
'    A\    "  waft  a  bankrupt."    After  vcrdift.  Coke  moved  in  arrcft  «»«ing  «  mer- 
^   ^  of  judgment,  that  the  declaration  was,  quid  cum  fuit  mer-  ^^^^)^h^ 
taUnr per  magnum  tempus^  Wc.  but  faith  not  he  was  a  merchant  at  t^/aurj^ 
the  time  otthe  fpeaKing  the  words,  and  therefore  .the  declaration  magnum  im^m 
is  infufficient ;  and  the  words  here  are  interrogative  and  not  di-  »  fnfficient. 
reft. — ^But  THE  Court  held  the  declaration  to  be  good,  being  al-^®^y94- 
ledged  that  he  was  per  magnum  tempus  a  merchant,  &c.  and  that  c»t).  Car.  %%%. 
his  anfwer  to  the  interrogation  is  a  direft  affirmance  ;  but  they  ^^'  I*^-  *2i. 
wouWadrifc&c.  TBaJ^^'S. 

Marflie's  Cafe.  casi*. 

jiute,  Pagi  225.  Ca/e  lo« 

•THE  cafe  was  argued  by  Alt  ham,  that  the  writ  of  error  Iteth  A  writ  of  error 
-*   by  the  executors,  for  the  lofs  of  the  goods  which  they  (hall  J*w  by  an  cxc- 
otherwife  have ;  for  it  may  be  he  had  no  lands,  nor  any  lofs  to  ^^^ torcverf* 
any  other  than  the  executor ;  and  fo  it  is  rcafon  that  they  Ihould  for  fcL'ny^J 
have  the  fuit  to  rcvcrfe  the  outlawry,  and  to  be  reftored  to  the  his  teftator. 
goods  ;  and  for  that,  vouched  43.  jiffife  41.  £^49.     34.  Hen,  6.  Ante,  tas. 
pL  32.    15.  Edw.  3.  "  Error j^^  where  two  may  have  feveral  writs  of 
error   or  attaint  for  feveral  loflcs ;    and  43.   Edw.   3.   />/.   32.  '•  ^^^'  3«S» 
46.  Edw  ^pl.  25.    19.  Edw.  4.  />/.  5.  ^  6.  where  executors  fhall  ^^Z^],'^ 
have  ^/cire facias  for  the  damages  recovered,  a!id  the  heir  for  the  ^'jg, 
land.    And  he  Ihewed  two  precedents,  ATich.  Term^   11.  He/t,  8.  Oodb.  377. 
Roll  13.  where  one  Sudefy  was  indifted  for  robbery  and  outlawed,  3^©. 
the  executor  brought  a  writ  of  error ;  and  one  error  was  affigned,  ^^"j*^*  3^7- 
that  no  proclamation  was  awarded ;  and  a  fecond  error,  for  that  there  f.'  ^^  ''^ 
was  not  five  months  between  the  date  of  the  exigent  and  the  return  oif 
it ;  and  there  zfcire  facias  was  awarded  againft  the  lords  of  the  fee, 
and  it  was  returned  there  were  no  ter-tenaftts ;  and  the  outlawry 
VfT^  revcrfed.  The  other  precedent  was  Trinity ^  18.  Hen.  7.  Roll  ^. 
where  one  was  indifted  of  murder  and  outlawed ;  and  the  adraini- 
ftrator  brought  errgr ;  and  the  error  afligned  was,  Beciufe  the  in- 
diftment  was  contra  pacem  domini  regis ^  whereas  the  offence  was  in  the 
time  o( Richard  the  third — Coke  argued  ?  contra :  for  that  the  out- 
lawry trencheth  in  the  realty,  and  the  lands  and  goods  arc  fprfcited, 
and  the  blood  is  corrupted,  and  therefore  the  executor  fliall  not  have 
frror,  quia  de  minimis  non  curat  lex:  and  forthit  reafon,  at  the  com- 
mon law,  tenant  for  years  ihall  not  faliify  a  recovery  whidi  binds 
«&0.  ELIZ.  PA&T  I.  T  •  the 
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MAfciin's  the  hnd  in  tlie  realty,  39.  Hen.  6.  "  Ealfifie  Recovery, ^^  19.  So  at  the 
Caie.  common  law,  a  traverfe  Ihall  not  be  of  an  office  which  finds  a 
wardlhip,  &c.  for  the  king  (for  they  were  but  chattels)' until  the 
ftatutesof  28.£^w.  1.(1.3.0. 18.  W2.£^w.6.c.8,  And  for  the  pre- 
cedents cited,  he  faid  the  errors  were  fuch  as  were  apparent  faults 
which  were  r«veriiblc  by  motion  ;  and  although  the  books  of 
19.  Hen.  6.  pL  2.  ^  2.  Rich.  3.  pLii.  are,  that  an  outlawry  erro- 
neoTis  in  this  court  is  not  reverfible  by  plea,  but  by  writ  of  error, 
yet  he  faid  the  law  is  otherwife. — But  the  Justices  held,  that 
*•  ^^^  *S^«  **•  an  outlawry  here  cannot  be  reverfcd  by  plea,  but  ought  to  be  by 
writ  of  error  ;  and  the  clerks  faid,  fo  was  the  courfe  always..  But 
for  the  matter  they  would  advife. 

Not  A.     5.  Coke  f,    xii.    this    cafe  is     it  w«s  reverfed  at  bis  foit«     KFafek,  3^ 
cited  to  be  refolved  that  the  writ  of  qtojt    Placito  j^.fgi*  $$%• 
was  well  brought  by  the  executor,  and  that 

Casi  3.  Pett  againj  Bafeden. 

EaJterTermp  33.  £//«.  Roll  ^gn. 
A  fcgacy  "/ro   pROHIBITION.   The  plaintiff  declared.  That  whereas  M.  Pete 
^gtini:nMtrm'  X    ^^  fcifed  in  fec  of  divers  lands,  and  being  fo  feifed  made  his 
«ifaw"of         will,  and  made  the  plaintiff  his  executor,  and  devifed  part  of  his 
ditio«aP  smd"   ^^^^  ^^  ^^^  eldefl  fon  in  fee,  and  that  he  fhould  have  it  when  he 
if  the  legatee     came  to  his  age  of  twenty-one  years  ;  and  tliat  in  the  mean  time 
fte  for  the        the  executors  fhould  take  the  profits  for  payment  of  debts  and  lega- 
hpcy  inthe      cieg  .  and  dcvifed  tool,  to  Rofe  his  wife  pro  et  in  exonerations  of 
Md  the  ocdctf-   ^^^  dower  in  the  faid  land,  to  be  paid  by  his  executor  within  one 
tor  pkad that'   J^^  ^^^^  ^^^^  death  ;  and  that  he  died,  and  the  defendant  married 
he  offered  to      Rofe,    And  further  alledged,  that  the  defendant,  in  coniideration 
pay  it  on  re-      that  the  plaintiff  promj fed  to  pay  him  the  lool.  within  one  year 
^a^'^^and^the  ^^^^  ^^  ^^^^^  ^^  *^  teftator,  did  agree  and  promife  to  the  plain- 
court  refufc the  ^^^^^  make  him  a  reafonable  difcharge  of  the  lOol.  and  alfo  to 
plea,  a  prohibi-  the  plaintiff  and  the  fon  a  reafonable  difcharge  of  the  dower  of 
lidn  Aall  go.      Rofe :  and  alledged  in  faFlo,  that  he  offered  tlie  payment  of  the 
lOOl.  to  the  defendant,  and  required  a  difcharge  of  the  faid  100 1- 
and  of  the  dower ;  yet  he  intending  to  have  the  faid  lOoK  and  after 
to  recover  the  dower  of  the  land,  fued  for  this '  legacy  in  the  court 
chriflian  ;  and  although  he  offered  there  the  loal.  fo  as  the  defen- 
dant would  make  a  dilcharge  of  dower,  yet  they  refufed  to  accept 
this  offer, .  and  thereupon  he  fued  a  prohibition.    And  upon  tliis 
declaration  it  was  demurred  in  law. 

First,  Becaufc  this  legacy  is  properly  fuable  and  recoverable 
in  court  chriflian. 
>     •  Secondly,  This  agreement  is  no  ca«fe  to  draw  it  out  of  the 

fpiritual  court., 

Thirdly,  He  had  not  fhewed  performance  of  tlie  agreement; 
for  he  faith;  he  offered  it,  but  faith  not  that  he  paid  it,  nor  that  the 
defendant  refufed  it. 
Fourthly,  He  (hcwetli  not  the  time  he  offered  it. 
But  THE  Court  upon  motion  were  of  opinion,  that  the  pro- 
hibition did  lie :  for  here  the  words,  "  pro  et  in  exoneratione**  maKc  a 
condition^  tliat  he  fhall  not  have  the  hundred  pounds  until  he  make 
Co.  Lit.  204.  a.  2  difchai^e  of  dower,  &c.  Then  when  he  alledged,  that  he  would 
.  10.  42.  a.    Yi2tyt  paid  it,  if  the  other  would  have  difcharged,  &c.  it  is  good 
en#ugh,  and  the  agreement  between  them  is  a  caufe  of  an  aSion 
upon  the  cafe  at  common  law ;  and  this  plea  being  rainiftcred  in^thc 
fpiritual  courts  and  they  refufed,  is  a  good  caufe  of  pirohibitioa* 
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Wyngatc  agai»{ft  Marke.  ts%T^ 

TT  was  held  upon  evidence,  that  if  the  Icflec  for  years  of  the  ^  '*^««  ^of 
*  queen  be  oufted  by  a  ftranger,  yet  although  he  be  out  of  pof-  "^^^^^^ 
fcflion,  he  may  affign  over  his  term ;  for  the  roverfion  being  in  the  aoign  his  tem, 
queen,  he  cannot  I^  out  of  poileffion  but  at  his  pleafuro«  though  he  u 

oufted  of  hit  pofleffion  by  a  ftranger.    Ante,  15.     i.  Sid.  399.    Owes,  ti6.     i.  Com.  Dig.  4ot* 

And  it  was  held,  that  where  an  aftion  was  brought  by  an  alien  where  «i  alien 
as  adminiftrator  of  J.  S.  who  was  Englj/h^  the  parties  being  at  ^"«  «» «cimimf- 
Muc,  the  trial  being  per  medietatem  linguit^  that  it  was  not  well  E^Sim^mcf. 
tried,  and  the  judgment  was  flayed  ;  for  when  the  plaintiff  brings  ute,  the  Trial" 
an  adion  not  in  his  own  right  but  as  adminiftrator,  the  trial  fhall  fliali  be  byaa 
be  by  £«f /^  only  :  and  fo  was  it  held,  23.  Eliz.  in  Dr.  Julio's  EngKihjury 
Cafe.    But  if  it  nad  been  averred  that  tlic  intcflatc  had  been  an  ^^^' 
ahen,  it  would  be  othcrwife. 

Argcnton  againfi  Weflovcr  and  Lucas.  Cai«  ^. 

Eafier  Term,  33.  Eh'z.     Roll  1680. 

*pRROR  to  reverfc  a  fine. — First  Errok.  It  appeareth  by  the  re-  Error  to  revcHb 
'*^  cord,  that  the  caption  of  the  conufance  of  the  fine  was  before  *  fine  for  vari- 
SiR  Roger  Manwood,  Chief  Barony  27th  March  27.  £//z.  and  "?• 
the  writ  of  covenant  and  dedimus  potefiatem  bore  tejie  9th  Aprils  fo    ^"-^^T'  74o« 
the  conufance  taken  without  warrant ;  and  by  the  23,  £//z.  c.  3.  3*  Com-  Dig. 
the  day  of  the  caption  is  always  to  be  certified.     But  the  Court  J^^JJ^^jc 
over-ruled  it,  and  would  not  hear  it  argued ;  for  they  faid  it  is  550.       '   *** 
good  enough,  and  othcrwife  they  fhould  reverfe  divers  fines. —  Chtiie  on  FSnei 
Second  Error.  The  writ  of  covenant  was,  rf^r  ma^mc  rfr  CVr/Air- 83. 
iher^  and  the  dedimus  potefiatem  was,  demanerio  de  Cortheder\  and  for 
this  variance  there  is  no  conufance  upon  the  writ.    But  it  being 
with  an  alias  Cortbuther^  it  was  held  good. — Afterwards  in  Eafier 
Term^  35.  Eliz,  it  was  moved  again,  and  other  errors  afSgned.— * 
First,  That  by  the  caption  of  tlie  fine  upon  At  dedimus  petefiatentf 
the  land  was  given  to  fVeJiover  and  his  wife,  and  to  the  heirs  of  the 
body  of  the  baron  of  the  body  of  theyjrm^  begotten  ;   and  the  fin© 
cngrofled  was,  to  the  heirs  of  the  body  of  the  baron  upon  the  wife 
begotten  ;  fo  is  variant.     But  all  the  Justices  conceived,  thtt 
it  was  not  material ;  for  in  both  cafes  thtfeme  had  but  an  eftate  for 
life,  and  the  baron  aneflate  tail,  and  the  words  arc  of  the  fame  fenfe. 
— Secondly,  Popham,  Chief  Jufiice^  took  an  exception,  that   . 
the  writ  of  covenant  and  the  caption  was,  de  manerio  £rf  tenement. 
and  five  fhillings  rent,  and  the  nne  cngrofled  was,  de  manerio  {sT 
tenementis.    But  it  was  faid  and  agreed,  that  the  courfe  of  fines  is, 
that  if  the  rent  be  under  five  pounds,  that  they  ufe  not  to  mention 
it  in  the  fine  engrdflcd. — ^Third  Error  affigned  was,  For  that 
the  caption  was,  fi  contingat  the  baron  to  die  without  iflue,  that  it 
fhould  remain  over;  and  the  fine  cngrofled  vfzs^fi  contingat  that  die 
baron  and  feme  die  without  iflue,  that  it  fhall  remain  over  ;  fo  it  is 
variant.    But  it  was  held  all  one,  for  the  eflatc  in  remainder  is 
always  limited  upon  the  more  long  eflate  which  is  the  cftatt  tajl, 
yet  it  was  all  of  one'  fenfe. — ^And  afterwards  thefij;ie  was  affirmed. 

T  a  FQXf 
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Caie  6.  Foxe  againft  Goodfon. 

lf*cfeeiantiofi  A  SStJMPSIT.  ThatwhcrcastheplaintifFhadfucdfuch  tnaaiot 
wftfoffiliu*'  againft  the  defendant,  and  being  at  iffuc  had  fued  t)ut  a  mfi  ' 

emit  to  ftate  ^^'^^  MVOTi  it ;  the  defendant,  in  confideration  the  plaintiff  would 
what  coih  were  furceaie  his  fuit,.  proim(ed  to  affign  fuch  a  leafe  to  him,  and  to 
expended,  itu  pay  his  cofts  of  luit :  and  alledees  he  had  furceafod,  and  the  dc- 
7^4r^t  ^^^^^  ^^  ^^^  afligncd  the  kale,  nor  paid  his  cofts  of  fuit.  And 
^ooA  after  vtr^  upon  noti  ajfumpjit  pleaded,  it  waLSrfoijnd  for  the  plaintiff!  It  ww 
dia.  aUedged  in  arreft  of  judgment,*  that  t^e  <Ieclaration  was  not  good, 

YeW.  1 10.  becaufe  he  did  not  alledge  wh^  cofts  he  hs^  expended. — ^And  all 
I.  Sid.  413.  YHE  Justices  were  of  opinion  it  wa?  not  good  for  that  caufc, 
Cra^Car."  ^^^'  *^^  ^"^  defendant  might  have  demurred  upon  it;  but  he  not  de- 
Raym.  8.^^^*  murring,  but  taking  iffuc,  he  Ihall  not  now  have  advantage  of  it- 
3.  Buift.  31.  And  thereupon  it  was  adjudged  for  the  plaintiff! 
Stfiwge^  n7»  ^ 

Caj«  7.  Wroth  againft  Wiggs. 

Thejory  arc  A  PPEAI-  of  murder.  The  defendant  pFcadcd  not  guilty,  and 
not  compellable  -"-  being  arraigned  by  a  fubftantial  jury  of  MiddUfix^  the  evi- 
fonertiriiSfof  ^^^  "^^^  pregnant  that  he  was  guilty  0/  man-flaughter,  but  for 
manfl^inl^oii  ^^  murder  was  doubtful.  The  jary  found  he  was  not  guilty  of 
an  appeal  of  murder  ;  and  being  demanded  if  he  was  guilty  of  man-fuughter, 
murder.  they  anfwcrcd  they  had  .nothirw;  to  do  to  enquire  of  it. — ^Upon 

PQft.  296.^5.  this  THE  Court,  beiiig  in  doubt,  fcnt  Fanner,  JuftUej  to  the 
.   ^  common  pkas  to  know  their  opinion ;  who  conceived,  that  by  the 

t[  Sid.  yic?^*   ^w  ^^  j^  ^^  ^^^  compellable  to  inquire  of  the  man-flaughter. 
ilHaie^449.         Thereupon  they  gave  their  verdid  as  before;  and  dieprifonor 
was  difcharged.    9.  £//z*  Dyer^  261.  a.  {a), 
(«)  But  the  jury  may  find  the  defendant  niilty  of  roanflau^ter.     See  Old  9cad«  172.     %•  lUD* 
Rep.  460.     L.  C.  M.  PAaxs«*s  Af«, 

Caii  8.  Green  againft  Piper. 

By  the  eooimon  TT  was  held  by  THE  Justices,  that  a  houfc  m  Lmfon  which 
are^yabtefor  '  ^^  P**^^ ^^^^  poflcffions  of  a  priory  that  wasi  difcharged  of 
a  dialling.  pying  titlics  of  their  poffiffions,  yet  by  the  37.  ifoi.  8..C  a.  Ihall 
houfe.  De  charged  for  tithes  according  to  the  ordinance  there  ;  fpi:  before 

Sed  vide  ^^at  ftatute  no  dwclling-houfc  was  chargeable  for  tithes,  becaufe 

s.  c.  Moor,  no  profit  arifcth  of  it,  and  only  noblemen's  houfcs  are  excepted. 
9»>-  • .  And  it  was  adjudged  accordingly,  and  a  confulution  was  graated. 

J.  C.  Dig.  108,.  ^.Koft.  Abr.  (jd.    Hob.  u.    1,.  Co;  16.  a. 

CAtB  f.  - 

Kfmdutxo     .  ScoryagahiftBaber. 

^^*^^  PROHIBITION  againft  the  proprietor  of  the  church  of  5iwt6- 
churehL  UoT*  *'r*^  '^^  the  county  of  JVit,  who  fued  for  tithes  of  hay ;  and 
of  Che  cithea  of  ftinnifed,  that  time  out  of  mind  the  owners  of  tliefe  lands  had  found 
tuiy'mxiot  good,  ftraw  for  the  body  of  the  church  in  difcharge  of  all  tithes  of  hay. 
^««>  7x*  .  CoKEmoved,thatthisisnocaufeofdifcharge,fortheparfonwasnof 
a.  Bn>.Ch,Caf  ^^^^g^bk  with  it,  nor  had  any  benefit  by  it ;  and  in  Hilary  Trrm^ 
161.  30-  ^tfj.  it  was  ruled,  that  where  oneprefcribcdthathe  had  ufed  to 

i>ougL  20^      pay  the  pariih-'Ckrk  his  wag.es  in  fatistai^a  of  tithe-bay,  diis  was 
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no  difchiigc. — And  of  that  opinion  was  the  whole  Court,       s«o«» 
But  if  he  had  allcdged  tliat  he  gave  the  ftraw  to  the  parfon,  and  he      gjf*^^^ 
^-beftowcd  it  in  the  body  of  tlie  church,  or  that  the  .parfon  had  a 
feat  in  the  body  of  the  church,  it  had  been  otlicrwife :  and  the«* 
upon  coni^ltation  was  granted. 


Eafter  Tenii, 

34.  Eliz.      In  the  Common  Pleas. 

Sir  Edmund  Andcrfon,  Knt.  Chief  Juftice. 

Sir  William  Periam,  KnU 

Thomas  Walmflcy,  Efq.    ' 

Francis  Beaumond,  Efq. 

Sir  Jcrfin  Popham^  Knt.     Attorney  General. 

Sir  Thomas  Egcrton,  Kni^    Solicitor  General. 


Jufiices. 


Lyfs  againji  Watts. 


Casi  I. 


PROHIBITION  upon  a  libel  for  tithes  of  flatc  ftoncs.  The  de-  no  tithes  due 
^  fendant  prayed  a  confultation,  for  that  heretofore  the  plaintiff  for  a  quarry  of 
fued  a  prohibition  for  the  fame  caufe  in  chancery,  and  upon  the  ^^<»^»  *^  ^ 
fame   libel,  and  there  a  confultation  was  granted  ;  for  otherwife  ^^J^^ll^^\ 
he  fliaU  be  infinitely  vexed,  that  when  one  court  grants  a  conful-  \^^^\^ 
tation,  he  ihall  fue  a  prohibition  in  another  court. — And  of  this  refiifea^r«i^'^i. 
opinion  was  all  the  (Jourt,  that  he  ihall  have  a  confultation,  if  f'M  in  another. . 
before  a  confultation  was  granted  in  another  court  upon  the  fame  ^^*  73*- 
caufe.     And  it  was  here  held  by  the  Justices,  that  no  tithes  2.10^.651. 
are  due  of  a  quarry  of  flate  or  flone^  for  the  parfon  may  have  '•  ^*K  ^37. 
tithes  of  the  grafs  or  corn  which  groweth  upon  the  furfacc  of  the  ^^^h^^^' 
land  in  which  the  quarry  is.  th    ^ 


Tropp  tf^j/^Bedingfield. 


CASttI 


D' 


kEBT  upon  an  obligation.    The  condition  VTas,  that  if  J.  S.  Sfytr^  wht- 
perform  the  arbitrament  of  ^.  N.  if  any  be  made  before  the  theraeoodltioa 
feafl  of  Eafter ;  and  if  none  be  made,  if  the  faid  J.  S.  aune  to  the  ^  *^  ill?!"*' 
Guildhall  in  Norwich  at  the  feaft  of  Pentecoft,  and  there  fuffcrs  him-  ^rSii!  w^^ 
fcif  to  be  arretted  at  fuch  a  fuit,  and  doth  not  remove  himfelf,  if  eomet  Unpoffi. 
fuch   fuit  be  commenced,  but  ihall  anfwer  to  the  aAion  without  bie  by  the  wSt 
delay»  or  pay  to  the  plaintiff  at  the  feaft  of  Micbaebnas  ten.  pounds ;  ^  ^«*' 
that  then,  &c-    The  defendant  pleads,  that  no  arbitrament  was  tSU'  '^ 
made  before  the  feaft  of  Eafter,  that  J.  S,  died  before  Pentecojl,  and         ^^^ 
^infwered  nothing  to  the  reiidue  of  the  condition.    The  queftion  5«  Co.  i«. 
W^t  If  it  were  a  good  plea  ?— And  the  Justices  upon  the  firft  JJ*f»  'S57* 

POph.  oS. 
2.R0U.  Ab,^50.    Jooet,  X71,  xSi.    ».'Mod.  loa*    3.  Mod.  aja,    Donji  5^^ 

T  3  mptioa      ^*  ^ 
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t»6F*  mqtion  conceived  it  was,  bccaufc  that  by  the  aft  of  God  he  is 

^i'^'^fi  deprived  of  his  appearance ;  and  fo  his  bond  is  faved,  although  he 

B»»t>-iNO-  p^^  j^Q^  ^j^g  ^^^  pounds,  for  he  had  cleftion  to  do  the  one  or  tlic 

'"'*^'  dtfecr :  but  they  would  advife. 


Cass  3. 


Mafon  againji  Nevill. 


S^ial pleading,  T^RJESPASS,  The  defendant  pleads,  that  Jlex.  iV«//7/ his  anccf- 
X  tor  was  feifcd,  and.  died  ieifed,  and  the  land  defcended  to 
him  as  fon  and  heir,  &c.  The  plaintiff  replied,  that  long  time  be- 
fore J.  Nevill  had  any  thing  in  thq  land,  J,  S.  was  fcifed  in  fee, 
and  infeoiTed  four  others  to  the  ufe  of  himfelf  and  his  wife  for 
their  lives,^  and  ^ftcr  to  the  ufe  o^  IV.  his  fon  for  life,  and  after  his 
deceafe  that  they  fhall  be  feifed  ut  in  eorum  prijlinojlatuy  upon  con- 
dition th^t  they '{hall  receive  £he  profits,  and  pay  to  5.  the  wife  of 
JV.  twenty  pqund^  per  annum  during  her  life,  and  after  tlicy  fhall 
be  feifed  to  the  ufe  of  the  heirs  males  of  the  body  of  ^. :  that 
the  haron  and  feme  died ;  that  W.  entered  and  infeofFcd  the  faid 
Alcic.  Nevill  2inA  died,  whp  entered,  and  devifed  it  by.hiswiHin 
writing  to  his  younger  fon  for  life  :  and  afterwards  ji.  the  wife  of 
IV,  died,  and  Nich.  as  fon  and  heir  of  the  body  of  fV,  entered, 
and  let  to  the  plaintiff. 

Upon  this  it  was  demurred  in  law. — Firft,  Bccaufe  he  did  not 
traverfe  the  defcent. — Second,  Becaufe,  as  this  cafe  is,  the  heir 
male  of  IV.  cannot  ei^ter  ;  for  by  the  feoffment  the  eftatc  tail  is 
difcontinued,  and  none  can  enter  except  the  feoJFe^s  enter  and  re- 
vive the  ufe. 

But  after  motion  of  the  cafe  by  the  ferjeants,  without  any  great 
s^rgument,  the  Court  gave  judgment  for  the  plaintiff;  for  the  de- 
fcent is  not  traverfable,  but  the  dying  feifed/  which  is  confeflcd 
and  avoided  by  the  devife. — And  Peri  am  faid,  the  defcent  in  any 
cafe  is  not  traverfable,  but  where  both  parties  claim  by  the  fame 
4!^«,  30.  perfon ;  and  that  this  feoffment  was  no  difcontinuance,  nor  barred 
^.  Cr.zai.  ^j^p  eatry  of  the  heirs. — ^aere  the  reafon,  for  the  Court  did  not 
Ihcw  any  rcafon.of  their  judgment.  14.  Hen.  8.  ph  23.  19,  Hpin  8. 
^/..6,    21.  Eliz.  JDyeTy  $66. 

?A8E  4,  Eyr«  ^g^iinjl  Woodfine. 

E^jierTfrrn%  33«  £lix.     Roll  %\^. 

Xf  a  termor  for  p  JECTIONE  FIRM^.  The  cafe  upon  fpecial  verdict  was,  A 
LiCttf  ^hrmaii  ^f^rnior  for  years  being  outlawed  upon  the  ftatute  of  rccufaney, 
bercftored  to  ^Y  which  his  term  was  forfeited  to  the  queen,  the  lord  treafurcr 
the  term  op  re-  ^nd  bariins  of  the  exchequer  fold  it  for  ten  pounds  to  Fr.  Afichel  j 
vtrfaiAf  the  ^  j^nd  afterwards  the  outlawry  was  reverfcd.  The  queftion  was,  If 
ou4a<v|ry,  tho*   ^|,g  termor  fhall  have  affain  his  term  ?— And  after  argument  by 

]t  has  b  en  fold    r>  .  c  ^\  it»  r-ii  ' 

by  the  kins.  ^^A^iyiLE  of  tlic  onc  part,  and  Beaumont  of  the  other  part. 
An  e.  270;"*'  Anderson  aud  Walmsley,  Jujiices^  conceived  the  termor  fhall 
Moor>l7o.  237.  have  again  his  term*  and  not  the  money  for  which  it  was  fold; 
37^.  '   and  in  whofpfoever  h^nds  the  lands  came,  and  by  whatfocver  con- 

5.  Co.  90.  h.  .  fideration,  the  party  fliall  be  rcflorcd  ;  for  the  outlawry  being  rc- 
1*  W  '^7  1?^  '^^^^^^'i.  i^  is  as  if  there  were  no  record,  ^nd  tlie  queen's  intereft 
i,  Ver.  315.    a.  J^a«,  roi.    2.  Uy.  49.    z.  Hawk.  65^.   %.  Bac.  Abr.  132.  370.    %.  Crom.  Prac.  61. 

'      '       '  >va^ 
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was  but  Gonditional,  viz.  it  is  |ood  if  the  outlawry  be  good ;  and  5v»» 
therefore  the  term  being  fold,  it  is  tied  with  the  condition  into  "i***"^^ 
whomfocver  hands  it  comcth,  tiiat  if  the  outlawry  be  reverfcd,  wooonwE. 
the  term  is  reduced  to  the  owner. .  And  it  is  not  like  a  fale  made 
by  the  fhcrifF,  for  the  (herifF  fells  it  by  authority  of  law  to  levy 
the  money ;  and  there  if  the  judgment  be  revcrfecl,  the  party  Ihall 
be  reftored  only  to  the  money  and  not  to  the  term ;  for  he  Joft  it 
not  by  the  judgment.-r-But  Periam  doubted,  and  faid,  that  al- 
though by  the  Year  J^ok  of  11.  Hen.  4.  pL  6c.  that  upon  the 
rcverfal  of  the  outlawry  the  party  fhall  have  restitution,  yet  the 
Book  fpeaks  not  if  it  be'ipld  before.  And  here  it  is  mifcnievous 
of  both  fides,  if  the  party  that  bought  it  lawfully  Ihall  lofe  it;  and 
t)f  the  other  fide,  if  tl)e  other  ihall  not  be  reftored  to  it,  he  Ihall 
have  nothing ;  for  it  will  be  bard  to  be  reftored  to  the  money  out 
of  the  queen's  coffers. — But  afterwards,  Trm.  34.  E/iz.  Ander- 
son and  WAtMSLEY  gave  judgment  for  the  plaintiff,  Periam 
not  being  rcfolved  in  it,     HJe  20.  Eliz.  Dyer.  363. 

.   L-oftus'  Cafe.  Ca« 

■^OTA.    Puckering  demanded  the  opinion  of  the  Justices  if  a  'huiband 
•^^  in  this  cafe,     Loftus  being  poffeflcd  of  a  term  for  eighteen  makciaicafeof 
years,  and  of  another  terra  in  the  fame  land  in  reverfion  for  forty  ^^f^°^  *"'    ^ 
years,  died  inteftatc  ;  his  wife  takes  adminiftradon  and  enters,  and  diw  \hTwifc 
marrieth  J.  S.  who  let  it  to  J.D.  for  twenty-one  years,  rendering  and  not  the  exa- 
rcnt,  and  makes  his  executor  and  dieth.     The  queftion  was.  If  cutorfliaii  hav« 
his  wife  or  executor  (hall  have  tlie  rent? — Periam.  During  the  ^^^^''cnt. 
fijft  term  for  years  the  executor  Ihall  have  it ;  for  the  baron  had  ^"^'  ^'* 
given  away  all  that  term,  and  no  intereft  remained  in  thefeme^  and  ^  f*^''** 
the  rent  by  the  indenture  Ihall  go  to  the  executor ;  bat  for  the  re-  ^***^  ^^P^'  5* 
fidue  of  the  term  of  twenty-one  years,  which  is  derived  out  of  the  co.*L{t.46.  b. 
Icafe  for  forty,  the  wife  Ihall  have  it,  as  annexed  to  the  reverfion  or  151.  a.  300.  a. 
term  which  the  wife  had. — ^tere^  for  the  other  Juftices  delivered  Cro.  Car.  344. 

Roll.  Ab.  841.    Godb.  179.     3.  Kcb.  299.     Vent.  259.     3.  Wilf.  178.     a.  BL  Rep.  801,    Cowp.  aoi. 
Dougl.  53. 


Bayly  againjl  Churington. 


CAtI  €• 

thou  waft  Words  not 
words  A^ionable. 


A  CTION  for  thefe  words :  •*  Thou  art  a  falfc  knave :  tho 
*^  **  arraigned  for  two  bullocks." — Adjudged  that  the 
were  not  aftionable ;  for  he  faith  not  he  was  arraigned  for  ftealing  Cro.jac.a68. 
two  bullocks ;  and  if  the  words  had  been  fo,  yet  the  words  had  a.  Wilf.  300. 
not  been  a£tionablc  ;  for  a  man  may  be  arraigned  for  felony,  and  ^'  ^*  "•  339- 
yet  be  no  felon. 

Charners  Cafe.  Cah  7. 

ACTION  for  words  againft  hufband  and  wife,  becaufe  the  wife  Words  import- 
faid,  ••  My  turkies  are  ftolen,  and  Charnel  hath  ftolen  them."  ^"8  «hefi  from  % 
It  was  moved  tliat  an  aftion  lay  not ;  for  it  appears  that  ^he/fm^ /^'^^^'j^*^^. 
could  have  no  turkies,  for  tliey  arc  the  barorCs^  and  fo  could  not  (h«  can  have  no 
}>e  true  \  and  then  no  difcredit,  goods. 

Cro«  Jac.  209.    i*  Koll.  Abr.  74.    4,  Bac«  Abr*  509. 

T  4  CuaiA 
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CHARNEi'i       CiTRi A  contra.  Bccaufc  (he  had  charged  hiai  with  ftealing ;  arid 
"•       if  one  which  had  nq  horfe  faith;  "7-  S.  h?Lth  ftolcn  my  horfe," 
this  is  as  great  difcredit  as  if  he  had  had  one,  for  every  ona 
knoweth  not  whether  he  had  a  horfe  or  not. 


Cask  %.  Blichemon  a^ainft  Blithemaiu 

A  covenant  by  T^OWER,  The  defendant  pleads,  ne  unmtci  feife  tcr  dower ^  btc. 
tenant  in  tail  -"^  and  upon  tliis  tliey  were  at  iffue.  The  jury  round  a  fpecial 
chat  the  land  yerdift,  that  J.  BUtheman,  the  hufband  of  the  demandant,  and 
J^tohirTnir^^^^^^^^f  ^^^^^"*^^»  ^^  ^^^^^^  of  the  land  in  tail,  and  in  con-  , 
tcr  his  death  is  fideration  of  a  marriage  of  the  tenant  his  eldeft  fon,  covenanted 
void,  but  his  by  indenture,  that  this  land  after  his  death  lhall«de(cend,  remain, 
wifcfliaUbccn-  or  fhall  be  to  the  fon  and  his  heirs  ;  and  afterwards  he  tacetn  the 
Port^  demandant  to  wife  and  dieth/    And,  If  he  was  feifed  of  fuch  an 

895.  ^^^  *^     eftate  of  which  (he  was  dowable  ?  was  the  queftion. — ^And  the 
Court  refolved  for  tlie  demandant:  for  by  the  indenture  no 
I  °And^*2Qi  J*  cftate  was  altered  in  the  karon^  but  he  remaineth  tenant  in  tail  as 
Moor,  683. 940.  before ;  and  this  for  two  caufes. 

Vclv.  51. 

sh.Touch.  JJo,  Firft,  Bccaufc  it  is  only  a  covenant  and  executory,  for  whi<^  an 
Ciib.  Ufcj,  '  aftion  of  covenant  lieth  if  he  perform  it  not ;  for  it  is  not  that  he 
60.  115.  will  Hand  fcifcd  to  the  ufe  of  nimfelf  for  life,  and  after  to  the  ufc 

».  Ld.  Raym.  ^f  j^e  fon,  but  only  to  that  it  ftiall  defcend,  remain,  or  be  to  the 
^  '"  fon  after  his  death  ;  which  may  be  by  his  permiffion  that  it  (hall 

defcend  and  be  to  tlie  fon,  witliout  any  alteration  of  the  cftate. 

Lcvinz  84,        Second,  If  it  were  an  cxprefs  covenant  that  he  would  ftand 

'   •       '    '    feifed  to  the  ufe  of  himfelf  for  life,  and  after  to  his  fon,  this  had 

p  ^  been  void  to  alter  the  ufe  to  the  fon  ;  for  he  being  tenant  in  tail» 

^  "  ^^^'        and  referving  to  himfcif  an  eftatc  for  his  own  life;  in  that  he  re- 

fcrved  all  that  he  might  lawfully  difpofe;  and  then  by  the  covenant 

he  can  difpofe  of  no  more  than  he  can  lawfully  do  ;  and  fo  the 

limitation  after  his  death  is  /nerely  void,  and  the  eftate  remained 

(#)lt  isnrtw     i^  hJ^  ^  before  [a).    For  both  which  caufes,  but  principally  for 

fettled  that  a  re-  the  fifft,  they  held  the  demandant  Ihould  have  judgment ;  and  it 

1  afc  or  a  bar-    was  given  accordingly.     Vide  2.  Co.  f.  52. 

gain  and  fale  by 

a  tenant  in  lall  is  not  abfolutoly  void,  but  gives  a  bafe  fee,  voidable  by  the  ^ue  in  taiL    Salk.  6i9« 

CoAyns,  ^^Q,     -j.  Mod.  18.    xi.  Mod.  19.     3.  Burr.  1705, 

Note,  On  the  hi  day  of  Eajtr  TtrMy  a  very  ready  and  fiflgular  capacity,  and 

|4.  Eiiss.  died  J?t>  Chriftophtr  IVr^iy^  Knt,  admirable  patience.     He  was  fuccooded  by 

chief  juaiceofhcrMajcft) '5  court  of  quecn'a  Sia    John    Popham,.    ^turmy    Giturah 

picnch ;  a  moft  reverend  judge,  of  profoAod  3.  Co.  a6»    6.  Co.  75.    Gro.  Jac.  166. 
arid  judicial  iinowledgc,  accompanied  vith 


Tjiiiity 
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34.  Eliz.     In  the  Queen's  Bench^ 

Sir  John  Popham,  Knt.    Chief  Jujlice. 

Sir  Francis  Gawdy,  Knt.  1 

John  Clench,  J^/y.         '  >     Jujlicfs. 

Edward  Fenncr,  E/j^  j 

Sir  Thomas  Egerton,  Attorney  General. 

^/r  Edward  Cpkc,  Solicitor  General 


.  Fox  againft  Lee.  Ca«i. 

Triniij  Term 9  33.  Eliz*     Roll  555. 

ERROR  of  a  judgment  in  LuJlotb^  in  debt  upon  an  obligation*  To  bond  for  tha 
The  condition  was  for  payment  of  fevcnty  pounds,  fciL  P*y"^«  <>/ 

u  35  J-  Vu"'/*/  ?  "^"^  T'T^  '^''^'  /-r^'r" '  ^"^  35l-  at  ^'^l^.'^ 
another  day.  The  defendant  pleads  payment  of  the  feventy  pounds  pica  of  pay. 

zt  Lud/ow  /icundum  Jvrmam  et  effeitum  conditioius  pradi^a  ;    and  m^t fiamJttm 

ifluc  taken  upon  it,  and  found  againft  him,  and  judgment  given  Z^***".^*** 

for  the  plaintiff.    And  two  errors  were  affignci  Tj^'Tztoi. 

First,  That  he  allcdged  payment  of  the  fevcntv  pounds  ac- 
cording to  the  condition,  where  he  ought  to  plead  leveralpay-  ''Lut. 5^.5^1, 
ifaents,  of  thirty-five  pouWs  at  one  day,,  and  of  the  other  thirty-  J*  uvfucj* 
five  pounds  at  the  other  day,  and  not  to  couple  them  together. — 
But  THE  CounT  held  it  good  enough ;  for  when  hejpleads  pay- 
mcntjicwutum/ormam  et  effe^fum  conditionis  pradiHa^  this  reddendo 
fingula  Jingulis  is  as  if  he  had  pleaded  he  had  paid  them  fev^rally 
at  the  feverai  days. 

Second  Eriior.    For  that  the  naipes  of  the  jurors  did  not  wbenthe 
appear  of  record. — But  it  was  held  good  enough,  for  that  never  jurors  names 
appcareth  where  the  Jury  is  full  of  the  principal  panncl ;  but  where  fl"U  be  «- 
the  inqueft  is  part  of  the  principal  pannel,  and  part  by  tales  de  dr-  ^^^^* 
eumfiantiiusj  there  the  names  of  both  fhall  be  entered  upon  record. 
^^And  thp  judgment  was  affirmed.  ' 

Yates  againj  Windham.  Cah  x. 

Vide'JnU,  Page  6^.  and  155. 
IT  was  moved  this  term. — ^Coke  fhcwed  that  upon  the  fecond  Error far«  vf 
-*  writ,  quod  coram  vobis  rejidet^  the  plaintiff  afligned  new  errors,  *»"'  "»*/  ^ 
fciL  a  difcontinuance ;  and  that  the  judgment  was,  that  the  defcn-  ^^^^ 
dantyft  in  mtfericordid ;  whereas  it  appcareth,  that  the  defendant  difcontinuod 
did  appear  upon  the  fummons..    To  which  the  defendant  in  the  and  errors  af. 
writ  of  error  appeared  and  pleaded,  that  heretofore  the  plaintiff  fign«Jt  and  the 
brought  a  writ  of  error  upon  this  judgment,'and  fhcwed  all  the  ?^f^J!™*^*^ 
proceeding  in  it ;  and  that  tliis  is  difcontinued,  in  which  none  of  ©Scr  errors*^ 
thefe  errors  were  afligned:  and  upon  this  the  plaintiff  demurred  ther  within  or* 
in  law. — Coke  argued,  that  this  writ  of  error,  and  the  errors  without  the  re. 
^afligned  upon  it,  cannot  be  maintained. — Firfk,  The  plaindff  can-  ^"l^J^"*  *^ 
not  allcdge  diminution  to  reverfe  a  record,  after  errors  alGgned,  ^"^he  famrroU 
^d/cire  facias  fued  upon  it ;  nor  can  the  defendant  alledec  it  after  ^jj^  tj^  ^f^ 
^  niaU  th  mratum  pleadedn  for  by  it  tlie  record  is  affirmed ;  and  fo  writ, 
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YATit  28.  Hen.  6.  7.  Edw.  4.  £jf  22.  -£//«;.  4. — Secondly,  In  a  writ  of 
^y^*""^  error  coram  vobis  refidet^  the  plaintiff  (hall  not  affign  errors  but  in 
iNDHAM.  ^^  record  removed,  and  not  in  the  judicial  procefs  ;  for  the  words 
Canh.  370.  ^^  ^^  writ  are,  that  there  is  error  in  recordo  quod  coram  vobis  refi- 
Co.  Ent.  169.  dft  ;  fo  it  is  admitted,  that  this  is  all  the  record. — Thirdly,  Upoii 
I.  stra.  609,  a  writ  of  error,  quid  coram  vobis  rejidcty  tlie  entry  is  alUgando  rr- 
W.  Ray.  151,  ^Q^g^  fritdief  in  forma  pr^cdief  allegat.  .and  fo  is  the  precedent  Trin. 
'^^  20.  Hen.  7.  88.     But  if  thefe  errors  be  over-ruled,  he  may  affign 

other  errors  within  the  record :  but  here  is  no  mention  of  the  for- 
mer errors.  Alfo  this  is  entered  in  another  roll,  and  not  upon  the 
fame  roll,  fo  that  the  Court  might  fee  all  together,  and  fo  is 
the  courfe  ;  otherwife  the  Court  (hall  not  intend  it  to  be  the  fame 
caufe,  and  the  Court  (hall  be  compelled  to  infinite  fcarch,  which 
the  law  will  not  allow. —But  the  Justices  faid,  that  inafmuch 
as  the  firft  writ  is  difcontinued,  and  this  is  a  new  writ  fued,  the 
plaintiff  is  not  tied  to  the  former  errors,  but  may  "affign  other 
errors  at  his  pltafure  ;  for  it  is  now  as  if  no  errors  were  affigned 
before,  and  he  may  affign  other  errors  in  the  record,  or  other 
errors  out  of  the  record ;  and  this  removing  '  of  the  refidue 
of  the  record  in  this  manner  is  well  allowable;  and  thefe 
errors  may  be  well  affigned :  and  as  to  thefe  points  they  were  fatif- 
fied  ;  but  for  the  entry  of  it  upon  another  roll,  they  doubted,  and 
would  advife. — And  afterwards*  for  this  caufe  it  was  held  a  mif- 
entry,  and  the  plaintiff  put  to  a  new  writ  of  error. 

'Cii«i^.  Bcaucamp  againft  Neggin. 

Money  paid  for  l^RROR  of  a  judgment  in  affump/st.'-FM  error.  For  that 
the  ufc,  and  at  -E-  Noggin  the  plaintiff  in  the  ajjumpfit  declared,  that  whereas  the 
iihcw^fw  a""  ^^^^  Beaucamp,  in  confideration  that  the  faid  Ne^in  had  paid  for 
«MW«!ri^  con-  **'*"»  ^^^  *^  "*^  requcft,  to  C.  at  fuch  a  day  (which  was  a  year  be- 
fideracion.  fore  the  promife)  ten  pounds,  he  affumed  to  repay  it  cum  Indere^ 
Cowp.  280.  quijitus  ejpt.  Which  con(ideration  is  not  good,  bccaufe  it  was  for  a 
1.  Term  Rep.  thing  paft. — Second  error.  The  affumpjit  was  laid  at  fVorceJier  in 
ai.»86.  jfita  fVarda  ibidem^  and  the  venire  facias  was  of  the  city  oHvorcef" 

z.Tcrm  Rep.  ^^^^  whereas  it  ftiould  be  de  Alia  War  da  ;  for  by  it,  it  is  intended 
^^  there  be  more  wards.    Sed  non  allocaniur.  For  as  to  the  firft,  when 

the  payment  is  laid  to  be  at  his  requeft,  tlie  confideration  doth 
and  notc%)*'  corit'^ue,  and  fo  is  the  common  courfe.  And  as  to  the  fecond 
p.  260.  error,  it  (hall  not  be  intended  that  there  be  more  wards,  except 

it  be  allcdgcd. 
Casi  4.  Brown  againji  Worfely. 

Trinity  Term^  33.  Eli%,     Roll  683. 

Damages /fVf.  Tj*  RROR  of  a  judgment  in  the  common  pleas,  in  an  afticn  for 
raiii  aflTeifed  for  IL  ^ords,  v/z.  "  Thou  art  a  whore  and  a  thief,  for  thou  haft 
""wTand'a  *'  poifoned  thy  hufband.'*  Upon  not  guilty  pleaded,  the  jury 
•^*/&iV/," and  the  found  againft  him,  and  afleffed  damages  for  the  firft  words,  fix 
jifdgmcmaffirm-  pounds  fix  fliilliugs  and  eight-pence ;  and  for  the  other  words, 
cd  as  to  thcone,  twenty  marks.  Thefe  damages  were  feverally  ailefled  by  the  advice 
a^o^mT^her  ^^  *^  L,C,J.  ANDERSON,  before  whom  it  was  tried ;  and  thereupon 
Port.  329?  ^  fcveral  judgments  were  given  for  the  damages.  And  upon  tliis 
Ah  error  was  brought,  for  the  words  will  not  maintain  an  aftion. 
4.  Co.  18.  a?'*  f'or  ^1^^  firft  words,  fuit  for  them  is  to  be  in  the  fpiritual  court, 
10.  Co.  130.  b.  and  no  remedy  for  them  at  common  law.  And  as  tor  the  fecond 
cro.  jac.  i;4.   ^yoids,  although  thc  word  *'  thief"  will  maintain  an  si&ion,  yet 

Douel.  72«.  jht 


Trinity  Term,  34.  Eliz,    In  B.  R*  ^3 

the  words  fubfcqucnt  will  not  maifitain  the  former. — But  Aftch.       Broww 
34.  ^  35.  Eliz.  the  judgment  was 'affirmed,  that  an  aft  ion  lay  for    yfH"'!^^^ 
the  laft  words  :  but  for  the  words  "  Thou  art  a  whore,"  noadlion    ' 
lay  ;  and  as  to  that,  the  judgment  was  reverfed. 

VytTS  agatnft  Turner*  CAt«s. 

Hilary  Term,  34.  Eliz,     Roll  jSS* 

ASSUMPSIT,  as  adminlftrator  to  Greenway.  And  declares,  That  j#«^//c«w« 
whereas  one  fFalter  Turner,  jthe  fon  of  the  defendant,   was  Z^Ji",^^^ 
bound  by  obligation  of  eighteen  pounds  to  the.inteftate  ;  which  ©naproinifetD* 
money  was  not  paid  at  the  day,  but  the  fon  moved  the  father  to  pay  in  confide- 
pay  it  for  him ;  the  defendant,  in  confideration  that  the  inteftatc  "t*«^n  of  for- 
would  give  him  a  longer  day,  promifed  to  pay  it ;  and  that  the  *'^?"*^^  *°  f"? 
inteftate  gave  him  a  longer  day,  fdl,  the  fixth  of  May^  t^c.    And  Jj^  fon,*Stbo» 
upon  non  ajfumpjit  pleaded,  it  was  found  for  the  plaintiff. — And  it  thepromiiebe 
was  now  moved  in  arreft  of  judgment,  Firft,  That  he  did  not  nude  »tthe 
fliew  the  place  where  adminiftration  was  committed,  as  35.  Hen,  ^.  ^^'*  rcqncil. 
pL  31.  is.     5^^  non  allocatur ;     for  it  is  good  in  a  declaration,  but  ^^^  **^*  *^ 
not  in  a  bar. — Secondly,  It  was  moved  that  here  is  no  confidera-  Sed  viflc  Cowp. 
tion  ;  for   the  giving  day  to  the  father  who  was  not  indebted,  is  "^*  '*^''** 
not  materially  otherwife,  if  he  had  given  day  to  the  fon.     5^^  non 
allocatur  ;  tor  by  Gawdy  laying  all  the  matter  together,  that  the 
father   required  it  upon  the  requeft  of  the  fon,  and  the  othe;r 
giving  day,  it  is  good ;  and  a  recovery  in  this  aftion  ihall  be  a 
good  bar  in  debt  upon  the  bond  againft  the  fon. — And  to  this 
THE  Court   agreed,  and  the  plaintiff  had  judgment. — Nota. 
Trin,  ^*].EUz.  in  the  cxchequer-chaxtiber  this  judgment  was  re* 
verfed,  for  it  was  no  confideration,    - 

Haffall  againft  Juxon.  Caie«. 

HTRESPASS  for  breaking  a  houfe  iri  fuch  a  parifh  and  ward  in  The  jury  nead 
-*•    London.     Upon  not  guilty  the  jury  found  the  trefpafs,  and  Jl,°^^^"^'^hich 
that  the  houfe  was  in  the  parifh,  but  not  in  the  ward. — And  it  was  ^efpaf$"iruu. 
lield  that  this  vcrdift  is  for  the  plaintiff ;  for  the  finding  it  was  Ante,  41. 
not  in  the  ward  is  fuperfluous,  it  being  admitted  by  the  parties ;  Po^.  333- 
and  the  jury  had  not  to  meddle  with  it :  and  it  was  adjudged  for  ^^^^  ^^^* 
thepUintifF(^J,  *'s^%oc 

{a)  AUter  in  ejeament.    L.  C.  B.  Pakiii*i  MSS.  s'saZAbf/i  <. 

Aliens  againft  Andrews.  case;. 

Hilary  Terviy  ^\,  Eliz.     Roll  720. 
npHE  plaintiff  had  brought  debt  as  adrainiflrator  to  Geo.  War-  To  ufdrtfacUt 
•*-    low,  by  reafon  of  adminiftration  committed  to  him  by  the  °"  » judgment^ 
archbifhop  of  Canterbury  againfl  the  defendant,  and  had  judgment  ^^;l'ipitS' 
to   recover  ;  and   after  the  year  brought  a  fcire  facias  upon  the  any  nutter 
judgment.     The  defendant  pleaded,  that  the  inteflate  died  in  which  might 
ZonJon,  and  had  not  iona  notabtlia  in  divers  diocefes;  and  that  havcbccn  plead- 
after  the  judgment,  thpbifhop  of  LohJm  committed  adminiftration  «*">«•»« »^*<>"- 
to  the   wife  :  and  upon  this  it  was  demurred.— And  Andrews  ^^j."  ^'^'  '*^^' 
himfclf  moved,  that  he  might  well  plead  this  plea  ;  for  it  was  1.  sid.  182. 
a  matter  of  puifhe  temps,  and  he  could  not  plead  it  before. — But  all  i^*»c.».39^6o<5. 
THE  Justices  held  he  came  too  late.   For  Popham  faid,  if  the  ^"  ^]^  ^53- 
gilmiaiftration  h^d  V«cn  repealed,  he  might  well  avoid  the  judg-  b'k.h.z^I' 

mcnt  Cowp.  718. 


tfii  Trinity  Term,  34.  Eliz.    In  C  B. 

AtLflNt  fticnl  by  this  pica,  for  it  was  of  puifm  temps*  But  this  was  i  mattdr 
H^^  he  might  have  pleaded  before,  and  it  is  in  adnulling  of  the  rccord| 
iiDAEwt.     ^Ijj^j^  ^j  j^^j  fiifferablc  \  and  the  plaintiff  had  judgment^ 

Ca«i«.  Boycr  againft  Jennings. 

Eajler  term,  35.  Eliz,     Roll  248.  or  348. 

A  bid  rcpKca-  ipRROR  of  a  judgment  in  debt  in  the  common  picas,  where  the 
liDncannctbc  ^  defendant  pleaded  a  good  bar,  and  tlie  plaintiff  made  an  ill 
!?^4^!!!!^  I'cplication  :  and  the  defendant  did  not  rejoin,  bur  judgment  was 
hynUnidiut.  g^vcn  againlt  him  upon  znthtl  dtctt\  and  now  he  would  amgn 
Ante,  6*.  error,  for  that  the  replication  was  ill ;  fd  tliat  it  appeared  upon 
I- Co.  i33."b.  y^^  ^^^  fhev/ing,  that  he  had  no  caufc  of  a&ion,  and  then  no 
literal  Rep.  judgment  was  to  be  given  for  him. — But  TriE  Court  held  he 
fow  could  not  aflign  error  in  it ;  for  judgment  being  given  by  nihil  £^ 

cit^  it  is  all  one  as  if  no  bar  or  replication  had  been  made  ;  for 
xhe  Court,  without  iflue  Qr  demurrer,  fhall  not  adjudge  upon  the 
replication  :  and  altliough  it  was  entered,  yet  when  the  defen- 
dant doth  not  rejoin,  this  is  a  waiver  of  all  ;  and  if  it  were  in 
this  court,  it  is  never  entered  until  the  rejoinder  be  made..  Where- 
fore the  judgment  was  affirmed.  3.  Hetub,  fL  41.  38,  Hcn.6s 
f/.  39-     12,  Edw.  3.  "  EJJoign^^  17. 

Ca«  k  Flower  againft  Rigden. 

Trimty  Term,  34.  Elix.-^Jn  the  Common  Plems* 

If  the  leoffccof  "R  EPLEVIN.  The  cafe  was,  A  diftifor  infcoffeda  ftranger,  aacl 
adi«:ifor  lets    -^  after  the  diffcifee  brought  afi  aflife  againft  the  diifeifor  only; 
th«  land  pwd-  and  the  feoffee  pending  the-affife  let  the  land  to  the  plaintiff.  The 
"^ft^h^dV-   diffeifor  pleads  to  the  affife  ml  tort,  nut  diffetfin,  f^e.  and  found 
£"•«/!,  the  tCT-^g^^^ft   him  ;  whereupon  the    diffcifee    recovered.      The  quef- 
»or  Aay  faksfy  tion  was.  If  the  termor  for  years  fhall  falfify  his  recovery  ?  that  ig 
the  recoTcry.      to  fay,  tliat  the  defendant  in  the  aflife  ne  dincife  pas  f — And  it  was 
.Fort.  71S.        agreed  by  the  Court,  that  he  might:  for  the  termor  here  did 
a7^cii.8.pi.7.   riot  claim  by  him  againft  whom  the  recovery  was  had  ;  and  there 
21.He1u7.pL25.  is  no  doubt  that  the  freehold,  out  of  which  the  term  is  derived, 
Co^lI'^6        ^^  ^^^  recovered,  and  the  freehold  is  not  bound  by  it.    And  the 
•    U4e.  a,    Jq^j^^  ^^  common  law  [a)  was,  if  the  termor  might  falfify  where 
the  recovery  was  againft  the  leflbr ;  but  it  was  never  doubted,  but 
tliat  where  a  recovery  is  not  againft  the  reverlioncr,  but  againft  a 
ftrangcr  which  had  nothing  in  the  land,  but  that  the  leflw  might 
falfity  in  point  tried;  and  fo  is  i.  Hen  T^pl-  IQ-   And  it  is  a  rule, 
that  every  ft  ranger  to  a  recovery  may  fallify  (for  he  cannot  have 
error  or  attaint),  if  became  not  in  pending  the  writ,  by  him 
againft  whom  the  recovery  was,  for  then  he  is  bound.— And  after- 
wards it  was  fo  adjudged,  that  he  might  falfify  in  the  point  tried, 
(0)  See  21.  Hen.  3.  c.  15. 

^^jj  ^^  Farrar  agahifi  Johnfon. 

A  fine  levied  of  'THE  cafe  was,  hfeme  leflfee  for  life,  the  reverfion  to  two  copar- 
a  fcignory  or  re-  ^  ccncrs,  xYitfeme  and  one  of  the  coparceners  make  a  leaffe  for 
▼crfion  10  a  life,  years  of  the  whole,  rendering  ten  pounds  rent  per  annum  to  Ac 
is  ex'cutcd  by  yj.^^  during  her  life,  and  after  ten  pounds  to  the  faid  coparcener, 
Lou^r-*  *^ '*^'  Afterwards  the/rw^and  the  two  coparceners  join  in  a  fine, /»rrw«- 
•^*^us-  /74-       r      j^  j^^^^  ^g^^  ^^^^  ^^^  ^^  ^^  iliangcrs,  tQ  the  laf^  of  farrar ^ 


Trinity  Term,  34.Elfe.    InE.  C.  ^*i 

the  huftntnd  of  the  coparcener  that  joined  in  the  leaie.    Two      Fa«» /* 
qucftions  were  moved. — Firft,  If  he  in  the  rcvcrfion  levy  a  fine  to     iQ;f^'^^ 
Ac  ufe  of  himfclf,  if  attornment  be  needful  ?  And  refolved  it  was     J*^"**®*- 
not;  for  he  is  in  by  the  27.  Hen.  "8.  c.  10.     So  in  every  cafe  of  a 
fine  levied  of  a  fcigniory,  or  of  a  reverfion  to  an  ufe. — Second,  If  Co.  Lit.  fo^Jb. 
by  this  joining  in  the  hne  by  tenant  for  life  witli  the  reverfion,  if  ^  Rep.  6IL 
the  cftate  for  life  be  furrendcrcd,  and  the  rent  cxtinft,  bccaufe  the  ^"*  i^'  ''^ 
reverfion  to  which  the  rent  was  incident  is  gone  ?    The  Court 
doubted,  but  inclined  it  was  not ;  for  every  one  granted  what  in 
him  lay« — Peri  am  faid,  if  tliey  had  not  levied  a  fine,  and  tenant 
for  life  died,  tlie  leafe  was  good  but  for  a  moiety  of  tlic  parcener 
that  kt,  yet  the  rent  remained  for  alL 


Edwards'  Cafe.  Cai«  u 

Trinity  Term,   34.  SliZm     Im  the  Exciiftter  Chamber. 

A  CTION  upon  the  cafe.  For  that  the  plaintiff  having  a  cellar,  in  «n  aaion  «■ 
**  In  which  nc  put  divers  hogfhcads  of  wine,  and  the  defendant  ij^''*^*^ 
having  a  warehoufc  over  the  cellar,  malicioufly  laid   into  the^    !^  "*~ 


warehoufe  fuch  a  weight  of  wares,  quid  propter  gravitatem  ponder! s  h^ju^  by  meant 
the  floor  of  the  warehoufe  fell  down  and  fpoiled  all  his  wines,  by  whereof  it  m^ 
which,  &c-    The  defendant  pleaded,  tliat  7,  S  was  poflcffcd  of|^»*pte««fe«h« 
the  warehoufe,  and  of  the  celbr ;  and  let  the  cellar  to  the  plain-  j^^^^^UJ^ 
tiff,  and  the  warehoufe  to  the  drfcndant;  and  that  at  the  time  offc,j^  ^  ^^il 
the  leafc  made,  tlie  warehoufe  was  much  in  decay  and  ruinous  ;  traverfe  thatk 
and  that  there  ufed  to  be  laid  in  the  warehoufe  a  tlioufand  weight,  wasovcrchaii^ 
and  that  he  put  in  it  but  eight  hundred  weight,  et  propter  ruinc^ta-  ^ 
tern  it  fell  down ;  and  concluded  hi?  plea,  ethocparatus  ejl  verificare. 
Upon  this  it  was  demurred  in  law.  And  the  principal  caufe  of  the 
demnrrer  was,  for  that  the  plaintiff  Jaid  to  the  defendaift's  charge, 
that  he  malitiosi  did  overcharge  the  warehoufe  with  wares,  and  that  it 
fell  propter  gravitatem  pomleris ;  and  thedefendant  anfwercd,  that  it  was 
ruinous,  and  fell^^^r^  ruittofifafemy  and  did  not  traverie  tliat  which 
was  laid  to  his  charge. — And  this  cafe  was  argued  by  Atkinsok  and 
FhRiklVOfor  thi  plaintiff  and  by  CoX£  and  Daltonj^  the  de/en^ 
dant.'^-^AvA  after  fevcral  arguments  at  the  bar,  Gent  and  Clark:* 
BaroHSy  hdd  ftrongly,  that  the  plea  was  not  good  for  want  of  a  tra- 
Tcrfe ;  for  when  a  maifea/ance  is  laid  to  the  defendant's  charge,  he 
ought  exprefsly  to  traverfe  it,  and  not  to  anfwcr  it  by  argument. — 
But  Man  WOOD,  Chief  Barony  held  ftrongly  the  contrary,  that  the 
plea  was  good ;   for  he  confeflbd  that  it  iell,  but  fbewed  how  ;  as  S6eCa1j^A% 
la   waftei  the  defendant  pleads  that  it  was  ruinous  at  the  time,  8.  Co.33*a» 
without  anfwering  exprelsly  to  the  wafte.     Sc  in  an  a6tion  upon  S^^*'  '^'^ 
the  cafe  againft  an  inn-keeper,  it  is  a  good  plea,  that  the  plaintiff         '  '*  ^ 
was  robbed  by  one  who  came  in  company  with  him,  without  tra- 
verfing  that  it  was  by  his  default. — But  it  was  anfwcred,  that  no 
maifcajfance  is  exprefsly  fuppofcd  by  tliefe  ads,  but  only  a  permif- 
fion.     But  here  an  ill  aft  is  exprelsly  fuppofed,  which  ought  ex-   • 
prefsly  to  be  traverfed.  And  the  two  Barons  faid,  that  fo  was  tlie 
opinion  of  the^  otlier  Judges,  with  whom  they  had  conferred : 
wherefore,  againft  the  opinioa  of  JVlANwooOr  they  gave  judg- 
mei^t  for  die  pfaintiff^ 

Highgate 


a»6  Trinity  Term,  54.Eliz.    In  E.  C.  and  C.  W. 

CAiii.  Highgate  againfi  Diggs, 

Trinity  Ttrm,  $^9  EUz* , 

Animpcrfcaion  p^RROR  affigncd  was,  That  Dt^gs  had  brought  a  writ  of  cove- 
in  a  biu  is  not  -^  nant,  and  declared  upon  an  indenture  ;  but  in  the  bill  upon 
^^by  a  ▼er-  ^g  gj^^  there  was  no  date  of  the  indenture,  but  fpaces  left  for  it ; 
Aau  iiQ,       ^^^  ^^  declaration  Was  pcrfeft  and  compleat :  and  for  that  the  bill 

upon  the  file  is  as  ah  original  writ,  which  is  the  warrant  for  the  de- 
^1^^***  claration,  and  this  not  being  perfeft,  the  declaration  cannot  aid 

jona,^304.  ^^* — ^^^  ^^^  caufe  the  judgment  was  rcverfed.  And  they'  faid,  if 
0Mtra.  there  be  no  bill  upon  the  file,  this  is  a  plain  caufe  of  reverfal,  and 

1.  Co.  Dig.  319.  that  they  bad  fo  adjudged  it.    And  fo  it  is  here  as  if  there  were  no 

bilL     Wherefore,  &c. 

See  iS.  Eliz.  c.  14.    %i,  Jac  i.  c.  13.     i6.  Sc  17.  Car.  «•  c.^8.    4*  &  5«  Ann.  c  |6. 
|.  Geo.  I.  c.  13. 

0^,,  Rawfon  againfi  Maynard. 

Sjeament  upon  TERROR  of  a  judgment  in  the  aucen's  bench.  The  error  affign- 
aderaifeoltbe  -*-^  ed  was.  That  in  an  ejeHione  firrmt  the  plaintiff  did  count  of  1 
fourth  part  of  a  leafc  ofone-fourth  part  of  a  houfe  in  JV.  in  four  parts  to  be  divid- 
S»*^tt'(i^  ed  ;  by  force  of  which  he  entered  in  tenementa  fradi^\  and  was 
entered  unmi^  '«^^  poffejJionatuSy  until  the  defendant  did  ejed  him  dc  tenementii 
u  frm^a\  fradiSf  \  whereas  he  ought  to  fuppofc  his  entry  into  the  fourth 
Attte»  »34-  part,  and  the  ejeftment  of  the  fourth  part. — Sednon  allocatur  :  for 
Running's  THE  JUSTICES  faid,  that  the  entry  and  ejeftment  fuppofed  de  te- 
Ilea.  97,  nementis  pradilf  Ihall  not  be  intended  of  the  entire  tenement,  but 

1.  Term  Rep,  of  the  fourth  part  of  the  hpufe,  arcording  to  his  declaration :  and 
**•  the  judgment  was  affirmed. 


Caii  x." 


Jcrnengham  and  Cornwallis* 

Trinity  Term,  34.  Eliz.—'In  the  Ceurt  of  Wards. 

Adevifeof  T^HE  cafe  was,   A  man  was'  feifed  of  tiiree  manors,  of  two  in 

three  manore  ^    fee,  and  of  the  thircl  in  tail,  all  being  held  in  capite ;  and  ho 

w  tmpit$^  two  devifed  all  of  them  to  a  ftranger.     The  queftion  was,  For  bow 

in^  and  a  ^^  m^jch  this  devife  was    good  ? — This  was   referred   to  the  two 

good  for  thofe  C^^irf  Juftices  ;  and  they  conceived  it  was  good  for  the  whole  two 

in  fee.    See  manors  which  he  held  in  fee,  and  void  for  the  third  ;  for  he  being 

11.  Car.  a.c.24.  tenant  in  tail  of  the  third  manor,  and  that  defcending  to  his  iffuc, 

Powel  OB  Dcr.  ^^  ^  fufficient  performance  of  the  fiatutc  of  3a.  Hen,  8.  c»  7.  and 

ail.      *  the  intent  of  it  ii  fatisfied. 


Michaclnutt 


2«, 

Michaelmas  Term, 

34.  &  35.  Eliz.     In  the  Queen's  Bench. 

-Sir  John  Popham,  Knt.  Chief  Jujlice. 
^/r  Thomas  Gawdy,  Knt.  1 

Edward  Fenner,  EJq.  \  Jujitces. 

John  Clench,  Efq.  J  , 

Sir  Thomas  Egerton,  Knt.  Attorney  General. 
Sir  Edward  Coke,  Knt.  Solicitor  General. 


Beal  againfi  Charter.  Cam  1. 

TRESPASS  for  falfc  imprifonment.    The  defendant  juftl-  Thedcfdifti« 
fied  as  conftablc  oi  A.  bccaufe  the  plaintiff  brought  a  child  ""^^^^^^ 
of  the  age  of  two  months,  arid  laid  it  in  the  church-yard  wi^\  ooa. 
of  w^.  to  the  intent  to  have  deftroyed  it,  or  to  charge  the  parilh  ftabiemayjaf. 
with  the  keeping  of  it ;  for  which  he  did  arreft  him,  and  put  him  tify  impriToAiaK 
in  the  ftocks ;  for  which,  &c. — And  upon  this,  it  being  demurred,  ^Jj*^^*^^^** 
it  was  held  a  good  juftification,  for  it  is  an  ill  prafkice,  and  is  good  Antc-^oll 
caufe  to  ftay  the  plaintiff,  and  to  imprifon  him.    And  afterwards  p^  j, 
in  the  fame  term  it  was  adjudged,  that  the  plaintiff  »/%'/  caput  per  moot^  2S4. 
iiJlam.  Owen;  9^ 

I.  Leon.  J27, 

Gnite  agatnft  Locroft.  Ca4«  %. 

Eafter  Term,  33.  ^//«.    Roll  2II. 
npRESPASS.    Upon  demurrer  the  cafe  was,   Baron  and  femt  A  huflitnd  maj 
^  jointenants  during  the  coverture  for  fixty  years  ;  the  baron  by  u„<jg  ij^** 
indenture  let  all  the  land  for  feventy  years,  to  commence  imme-  joint-tcnancy 
diately  after  his  death ;  the  ^aron  dieth,  and  the  feme  furvived.  with  hit  wife. 
The  queftion  upon  demurrer  was,  If  this  be  a  good  leafc  to  charge  ^  commeaca 
the  poffcffion  of  ihtfeme  9  .  iSTit^wauf  * 

It  was  firfl  moved  that  it  was  a  void  leafc,  bccaufe  it  was  not  to  ^^^  tL»sh 
commence  till  after  the  death  of  the  baron ;  and  it  might  be  that  the  wife  funriw. 
he  might  overlive  the  whole  term:  and  it  is  all  one  as  if  he  had  Ante,  152. 
granted  the  term  to  commence  after  his  death,  which  had  been  Cb.  Lit.46fi. 
Toid.  1.  Co.  155.  a.  • 

Second  point,  He  dying  before  the  term  commenced,  the  in-  **<^»  395- 
tcreft  is  vefled  in  th^feme.  l^tt^Aht.  ' 

But  it  was  adjudged  a  good  leafe.     For  as  to  the  firft,  it  is  not  j^g^ 
like  the  cafe  put,  for .  there  nothing  pafled  un^il  his  death  ;  but  i.  WaxTs  Coa. 
here  a  good  term  is  created  in  intereft,  although  not  in  polleflion.   i7». 

For  the  fecond  point,  the  baron  having  an  iijtereft  to  dlfpofe  of  ^"^^  *o*- 
in  his  life,  he  might  difpofe  of  all  the  term,  and  it  fhould  hind  the    °"**  *^' 
feme:  fo  when  he  hath  difpofed  by  an  aft  executed  in  his  life  of 
the  intereft  of  tlie  terra,  and  hath  created  a  term  in  intereft,  this 
IS  ^s  good  as  if  he  had  granted  aU  the  term.    And  fo  it  was  ad- 
judged.   I.  Co.  Z55.  a. 

Martidsilc 


M 


Michaelmas  Term,  34.  and  35.  EUz.    In  B.  R» 


Cai  1  3. 

A  devife  of 
lands  "  K/Mwi 
**  trufi  and  CM- 
•*fdaet,  that 
**  oai  •(  tbt  frO' 
•«/«  tbi  divi' 
^^Juijhfmld 

^^JilmK"  ii  not 
Rftrained  by 
'S3«  H<».  8* 
c.  10.  nor  do 
theft  words 
•retie  a  condU 


Martidale  againft  Martin. 


].  Co  !$•  ^• 

9.  Leon.  i54« 

Moor,  594* 
Bcndl.  ftSy. 
Poph>  S» 
I.  Bro.  Caf. 
Cli.x3.  6s*  81. 


a.  Leon.  33. 
I.  And.  139, 
Poph.  8. 


Case  4« 

Trefpafe  may  be 
naimained 
.withoQt  flicw- 
ing^  title  {and 
tiwtforef^ 
cbongbthsplea 
confines  and 
Voidtthe 
|Aaintiit*s  title, 
Uisfmfficientif 
^  rtplicacion 
lraverfe%  or  dc 
nies  the  matter 
•Hedged  bv  the 
defendant. 
Ante,  64. 
Port.  395. 
67J.7S4-79'* 


IPJECTIONE    FIRM^,   by  the  feflce  of   Sir  Edw.  CUn 
^  againft  the  Icflec  of  Peacock^  for  certain  lancb  in  Theifwd, — ^Up- 
on fpecial  verdia  the  caft  wa$,  An  anceftor  of  Sir  Ed.  Clere  dc- 
vifed  certain  land  to  divers  and  their  heirs  (under  whom  Peacock 
claimed)  to  the  life  of  them  and  their  heirs,  iipon  this  truft  and 
confidence,  that  they  out  of  the  profits  of  it  mould  ereft  a  frec- 
fchool,  and  pay  fo  much  to  the  mafter  yearly,  and  fo  much  to  the 
ulher,  and  mould  give  ten  pounds  per  annum  to  five  pc^  men ; 
and  it  was  fouiid,  that  the  land  Was  not  fo  employed,  nor  any 
fchool  fs^efied,   &c.  and,  If  this  were  a  condition  iW  breach 
whereof  Sir  Ed.  Clere  might  enter  ?  was  the  queftion. — ^Thcre  were 
two  points  in  the  cafe.     Firil»  If  thefe .  ufes  were  void  by  the 
23.  Hen.  8.  c.  10.  ?    Secondly,  If  it  were  a  condition  ? — After  ar- 
gument, all  THE  Justices  held,  Fh'ft,  That  it  was  not  rcftrained 
by  the  23.  Hen.  8.  c.  10.  for  that  was  only  to  reftrain  fuperftitious 
ufes,  and  never  intended  to  reftrain  ufes  that  were  in  favour  of 
learning,  and  relief  of  the  poor.   Fide  i.  Co.  Porter* sCa/e.   Second- 
ly, They  refolved  it  was  no  condition ;  for  the  words  being  upon 
truft  and  confidence,  fhew  diat  he  repofedtruft  in  them,  and 
would  not  have  the  land  return  for  non<-performance  of  it ;  and 
itktTt  can  be  no  more  apt  words  Co  fhew  bis  intent,  and  not  to  ti» 
the  land  with  a  condition. 

Pop  HAM  cited  Machines  Cafe  (which  was  entered  Aficb.  29.  V 
30.  EUz.  RoIl64t).)  where  the  leflTor  devifed  his  land  to  his  leilee 
for  years,  for  tlie  fame  term  he  had  before,  and  paying  the  iame 
rent,  and  at  the  fame  days  and  upon  the  fame  covenants  which 
were  in  the  firft  leafe.  And  the  cjueftion  was.  If  this  were  a  Icafe 
conditional,  that  his  leafe  fhould  ceafe  if  he  did  not  perfonn  the 
covenants  ?  And  adjudged  it  was  not ;  for  the  firft  covenants  were 
only  by  way  of  covenant,  and  not  conditional.  And  hcxc  it  can- 
not be  by  way  of  covenant ;  and  therefore  the  devife-as  to  that 
was  void,  and  ftood  for  the  reiidue.-*And  afterwards  it  was  ad* 
judged  for  the  Icfl^e  of  Peacock. 

Juflice  Fenner  againft  Fiftier. 

'T^RESPASS.  The  defendant  juftified,  for  that  Jo.  fPright  wat 
-*■  feifed  in  fee,  and  let  to  him  for  years ;  that  the  plaintiff,  claim- 
ing by  colour  of  a  deed  of  feoffment,  where  nothing  pal!ed,  en- 
tered, &c.  The  plaintiff  replieth,  by  proteftation,  that  Wright 
was  not  feifed  in  fee ;  pro  placito  faith  quod  non  demi/it.  Upon 
this  iffue  was  joined,  and  tound  for  'the  plaintiff.  It  was  now 
moved  in  arreft  of  judgment,  that  the  plaintiff  hath  not  made  any 
title  to  himfelf  in  his  replication. — But  all  the  Justices  held  it 
good  enough ;  for  in  this  aafon  a  man  need  not  make  any  title 
to  himfelf;  but  otherwife  in  an  aifife,  or  other  real  aftion.  Alfo 
by  the  defendant's  plea,  that  the  plaintiff  entered  by  colour  of  a 
deed  of  feoffment,  in  that  he  doth  admit  him  to  be  tenant  at  wiHi 
which  is  not  dellroyed.  And  it  was  adjudged  for  the  plaintiff. 
r.  18.  Edtj^.  4.  26.  3.  Ed.  4.  1 8-  22.  Edw.  4.  "  Trefpafs'^  140- 
6.  |Co.  24.  a.    Cro.  Jae.  19.    Foft.  378.    Stra.  >238. 

Appletoa 
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Appleton  againft  Burr.  ^^"  5« 

TERROR  of  a  judgment  in  thexommon  picas,  in  an  afllon  up-  a  dcchrarioii 
•*-^  on  the  cafe  againft  the  plaintiff,  Iheriff  of  E.  for  fuffering  a  for  an  efcape, 
.prifoncr  to  efcape  who  was  arrefted  by  a  capias  upon  an  original  ""^  "*"  ^^ 

FirstError,  Itwasalledged,  that  the  (heriffdireftcd  his  warrant  livered,  nor  al- 
to the  bailiff  of  the  franchifc  to  arrett  him,  who  arrefted  him,  and  ledge  non-ap- 
delivercd  him  to  the  under-fheriff  in  ea  parte  authorizat\  i^c.  and  p«rancc  at  tlj« 
fliewed  no  place  where  the  bailiff  delivered  the  prifoner,  for.  it  ^J"™  ^^  ^^ 
may  be  it  was  out  of  the  county.  s.  c.'  ant^  1  cS, 

Second  Error.  It  was  not  Ihewn,  that  the  prifoner  did  not  ap- 
pear at  the  day ;  and  if  he  did  appear,  the  plaintiff  was  at  no  lofs. — 
Sednon  allocatur ;  for  the  ihewing  of  the  place  was  but  an  induce- 
ment to  the  aft  ion  ;  and  when  he  pleaded  not  guilty,  the  cfcapc 
is  the  matter  material :  and  to  the  fecond,  though  he  did  appear, 
yet  the  tort  is  not  purged.     And  the  judgment  was  affirmed. 

Cam  6. 

Charnopk  againft  Sherrington. 

'Tj*RROR.  For  that  Sherrington  recovered  againft  one  ^r/^/^  in  A  man  cnfcof- 
"*-•  debt,  and  afterwards  fVorfely  enfeoffed  the  plaintiff  of  his  land ;  ^^  after  judg. 
and  then  Sherrington  fued  an  elegit  upon  the  judgment;  and  the  J^nft^efc- 
plaintiff  before  execution  made,  fued  this  writ  of  error,  and  would  offor,canno«* 
aiCgn  error  in  the  judgment.     And  it  was  demurred  in  law  if  the  have  a  writ  of 
writ  did  lie.— Curia.     It  feemeth  it  did  not.     Firft,  That  the  frror»ontiihe 
feoffee  cannot  have  a  writ  of  error,  except  it  be  for  error  in  fuine  '**Kricvcdby 
the  execution.     Secondly,  Till  execution  fued,  he  is  not  a  party 
grieved ;  and  this  was  tiie  reafon  that  he  in  the  reverfion  or  re-  3.  Co,  4.  a. 
mainder  Ihall  not  have  error  in  the  life  of  the  tenant  fm-  lifcy  upon 
a  judgment  given  againft  the  tenant  for  life,  bccaufe  he  was  not  a 
party  grieved  ;  but  he  might  have  it  after  the  death  of  the  tenant 
for  life,  before  the  ftatute. — But  Eoerton  ftrongly  urged  the  p^^^ 
contrary,    becaufc    the   land   is   liable   to   the  execution.      Vide  ^ 

li.Edw.  3.  25.'     4.  Dyer^  I.     2.  Edw,  4.  24.    Poji,  294. 

Graves'  Cafe.  ^^"  7- 

A  CTION  FOR  WORDS  :  "  Mr.  mng field,  you  never  thouglit  Word,  aftion- 
-^^  "  well  of  me  fince  Graves  did  ftcai  my  lamb." — Adjudged  ^"®- 
aftionable ;  althougji  it  was  allcdged  in  anelt  of  judgment,  tliat  it 
was  not  a  direft  affirmance  that  Graves  did  fteal  it. 

Lever's  Cafe.  c^"«- 

A  CTION  FOR  WORDS.     And  declared.  That  the  plaintiff  ^'^'^**^»^n- 
-^^  was   an  inn-hclder  in  D,    The  defendant  fpake  thefe  words :  ^^^^  ^, 
**  Thy  houfe  is  infcfted  with  the  pox,  and  thy  wife  was  laid  of  ^oa!^^/ 
**  the  pox." — ^Adjudged  aftionable  ;   for  it   fliall  be  intended  the 
great  pox ;  and  if  it  were  the  fmall-pox,yet  they  were  aftionable  ;  ^    °'  '^'  ** 
for  it  is  a  difcredit  to  the  plaintiff,  and  fi;ntlls  would  not  refort 
thither.     And  it  was  adjudged  for  tlie  plaintilF,  and  fifty  pounds 
damages  given. 

iriio.  ELiz.  PART  I.  U  Baxter 


*y>  Micharfmas  Term,  34.  &  35.  Eliz-     In  B.  R. 

C\t%  ^.  Baxter  and  his  Wife  againft  Moxinting. 

^miLt'^in^"  T7RROR  ^o  rcverfe  a  %ic.     The  error  afligned  was,  That  the 

named  in"^  l^oron  znd  feme  and  the  third  perfon  levied  the  fine,  and  the 

the  writ,  be  Writ  of  covenant  was  againft  the  haron  and  feme  and  the  third 

omitted  to  be  perfon  ;  and'in  the  fummon^  tht  feme  was  left  out.— Coke  moved, 

riamcd  in  the  ^j^^^  fo^  jjjjg  ^^^^^  ^j^g  whole  fine  (hall  be  reverfed ;  and  it  being  ill 
Xrfi.ii'fl^5"P^^'^sillinaIl.  2.  E^iv,  2- pi- 39-   27.  Hen.  6. pi.  b.  10.  Edw,  3. 

bcrvvcrfcd.  pi-  I-  SO. — And  fo  was  the  opinion  of  the  Court  :  but  they 

Ante,  124.  would  advife. 

Caii  10.  Warneford  againjl  Haddock, 

Michaelmas  Term,  33.  ^  34.  Elix.    Roll ^f. 
A  psrfon  who    pRROR  to  revcrfc  a  judgment  in  an  aftion  of  wafte. 
^e  rcl«S>n*of  FiRST  Error.  In  the  aftion  of  wafte  the  defendant  appeared 

a  houfc  may  upon  the  diftrefs,  and  after  declaration  made  no  anfwer,  but  judg- 
bring  wafte^  ment  was  given  againft  him  by  nihil  dicit :  and  upon  the  writ 
though  the  dc-  awarded  to  inquire  of  the  wafte  and  damages,  the  ftierifF  went  not  to 
b"?*v  ril*^Ults-  *^^  P^^^^  wafted,  but  inquired  of  it  at  another  plicc  ;  and  this  was 
and!rdefauk!i  ^fiigncd  for  error. — Sed  non  allocatur ;  for  when  judgment  in  wafte 
niadea/icrtf^.  18  given  upon  a  demurrer  or  nihil  dicit  the  wafte  is  confefied,  and 
f/arjifcr,  it  is  a  tlie  Writ  ftiall  be  only  to  inquire  of  damages  ;  and  although  the 
confcflionof  die  ^^it  do  Command  the  (herift  to  go  to  the  place,  this  is  but  of 

!!I!!!...^f  A,n  k-  form  and  nugation  ;  but  otherwife  it  is  where  judgment  is  civen 
enquiry  ihall  be  ,      j  r     i^  l  /•  /•    •  r/-       i-i  ° 

of  the  damages  by  default  before  appearance  :  io  is  3.  tu%.  Dyer^  104. 

only. '  Second  Error.  He  afligned  the  wafte  in  a  houfe,  and  by  his  title 

Ante,  134,        it  appeared  the  plaintiff  had  only  two  parts  of  the  reverfion  of  the 

Q^  houfe. — Sed  non  allocatur ;  for  although  he  hath  but  two  parts,  yet 

To^!l^        he  fliall  punilh  the  defendant  for  wafte   done  in  that  which  was 

Co.  Lit.  53.      held  of  tlie  plaintiff;  and  the  meflTuage  being  entire,  he  cannot 

3.  Bl.  Com.      alTign  the  wafte  otherwife ;  and  he  did  count  according  to  his  title. 

"9'  Third  Error.   Becaufe  it  didappear  the  defendant  had  the  two 

parts  by  feveral  demifes  ;  and  therefore,  though  the  plaintiff  had 

the  reverfion  in  one  hand,  yet  he  ought  to  have  feveral  adions. — 

Sed  non  allocatur :  for  he  having  counted  upon  the  whole  matter,  it 

is  as  feveral  counts  ;  and  he  may  well  join  them  in  one  a£tion. 

In  EaJIer  Term^  35.  Eliz.  the  cafe  was  moved  again ;  for  that  it  doth 
appear  by  the  count,  that  the  defendant  held  one  part  ofthe  demife 
of  the  plaintiff,  and  the  other  ofthe  demife  of  a  ftranger,  which 
had  granted  his  reverfion  to  the  plaintiff;  foas  he  had  .the  reverfion 
by  feveral  titles,  he  cannot  maintain  this  a£tion.  And  although 
he  hath  declared  fpccially  how  he  held  it,  ex  dtmijiopie  fcf  ajj^gna- 
tione^  tliis  will  not  aid  him  ;  but  if  he  had  made  feveral  leafes  he 
tnight  have  had  one  aftion  of  wafte,  as  44.  Edw.  3.  is. — But  all 
THE  Justices  held  the  contrary ;  for  inafmuch  as  he  hath  fhewn 
the  truth  of  his  cafe  in  his  declaration,  and  he  hath  the  reverfion 
in  one  hand>,  he  fhall  maintain  this  adion. 

Fourth  Error.  That  the  fhcriff  had  taken  an  inqueft  to  in- 
quire of  the  wafte ;  where^  the  judgment  being  by  confeffion,  it 
ovight  not  to  be  inquired.— But  becaufe  divers  precedents  were  (o^ 
it  was  awarded  no  error.     And  the  judgment  was  affirmed. 

Note.  In  this  term  died  Sir  Rooer  Mam  wood,  Chitf  Baron;  and  he  was  fucceeded 
by  biR  William  Pkriau,  A'a/.  one  of  the  Judges  of  tho  Common  Pleas. 

Hilary 


Hilary  Term,  "^^ 

35.  Eliz.     In  the  Queen's  Bench, 

Sir  John  Popham,  Knt.     Chief  Jujiice. 

Sir  Francis  Gawdy,  Knt.  ^ 

Edward  Fenner,  Efq.  >     Jufiices. 

John  Clench,  Efq.  J 

Sir  Thooias  Egerton,  Knt.  Attorney  General. 

Sir  Edward  Coke,  Knt.  Solicitor  General. 


Sharley  againft  Richardon.  Caw  i. ' 

Hilary  Term^  34.  Elix.    Roll  j\6l. 

DEBT  upon  an  obligation  of  50 1.     The  condition  was,  To  An  award  of 
perform  the  arbitrament  of  f4^^alt€r  Bolton  and  Edw.  Price  ^"?"*  r^^ 
of  all  aaions,  &c.     The  defendant  pleaded  they  made  no  Jl^t  tjl/awini 
arbitrament.    The  plaintiff  by  replication  Inewed  that  they  made  rhouw  be  void 
an  award,  yr/V/V^/,  that  each  of  them  (hould  give  to  the  other,  with-  »f  the  parties 
in  four  days  after  the  award,  a  general  releafe  of  all  demands  till  ^'^••^<^»t  •"  »o 
tlic  date  of  the  obligation  :  provifo  femper^  that  if  cither  of  them  ^^^Xlt^^^ 
difliked  the  award  within  twenty  days  after  the  award,  and  Ihould  though  the  pro» 
pay  to  the  other,  within  the  faid  twenty  days,  ten  fhillings,  that  t^i/c»  **  void. 
then  the  arbitrament  Ihould  be  void,  and  it  Ihould  be  lawful  for 
them  to  fue  their  aft  ions,  &c.  one  againft  the  other.     Upon  this  j'  ^^^^^  "  *^' 
it  was  demurred  ;  and  argued  by  T  anfield  of  the  one  part,  and  *'   ^  '  ^^* 
Lewis  of  the  other. — And  after  argument  it  was  adjudged  for  the 
plaintiff.    For  all  the  Justices  held,  that  the  fir  ft  part  of  the 
award  was  good  ;  and  the  provifo  being  repugnant  and  contrariant 
to  the  premifes,  is  wholly  void ;  and  for  the  non -performance  of 
that  part  which  was  good,   the  adion  did  lie;   for  when  they 
awarded  that  they  fliouid  releafe  each  to  the  other  within  four  days, 
by  non-performance  of  it  the  bond  was  forfeited:  then  the  provifo  ^ 
that  upon  payment  of  ten  fhillings  all  Ihould  be  void,  this  cannot 
fave  the  bond,  which  was   before  forfeited  :  and  Avhen  one  hath 
releafed  to-  the  other ;  the  other,  if  the  provifo  be  good,  might 
tender  the  ten  fhillings  to   make  the  arbitrament  void,   which 
would  not  avoid  the  releafe.   And  it  was  adjudged  for  the  plaintifF. 


Ridler  agatfifi  Punter.  Case  a. 

XpJECTIONE  FIRM^.    It  was  found  upon  fpecial  verdift,  ^""^"i^nt 
^^  that  fV.  and  his  wife  being  pofTelTcd  in  right  of  the  wife  of  a  ^'^^' 
term  which  fhc  had  as  admin iftratrix  to  C.  her  firft  hulband  ;  and  ,'  Haie^  z^t.  ■ 
fV.  being  indebted  by  contraft,  granted  the  term  to  Coleman^  to  Cro.  Jac.  511. 
the  ufc  oiW-  and  his  wife  for  their  lives,  and  after  to  the  ufe  of '^ob.  214. 
Coleman  himfelf.     W,  is  fued  for  this  debt,  and  recovery  againft  '•  ^^^'  *<*• 
him  ;  and  Tl  £ert  facial  h^\\\^  awarded  to  the  fherifF,  he  for  this  p^^J^^  gj^^^* 
debt  QlfV*  fold  the  term  to  the  plaintiff.     The  queftion  was.  If 

See  a.  Cora.  Dig.  title  '*  Covin," 

U  a  this 
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RintrR      this  fale  were  good  ? — It  was  moved,  that  this  grant  of  a  term, 
j»^<unu        being  but  a  chattel,  and  to  tlie  life  of  the  grantor  himfelf,  is  void 
.    '"'•^^*-      by  the  ftatutc  of  3.  Hen,  7,  c.  4. 

Curia  coHtra.  For  tlie  preamble  of  the  ftatutc  is,  where  grants 
were  made  by  fraud  or  covin  of  chattels  to  the  ufe  of  the  grantors 
themfclves,  to  defriud  creditors  or  otliers,  that  they  Ihall  be  void ; 
but  this  grant  is  not  to  avoid  creditors  :  for  the  term  being  \n 
right  of  the  wife  as  adminiftratrix,  if  it  had  fo  continued  in  tlie 
liand  of  PF.  and  had  never  been  granted,  this  was  not  extendible 
for  the  debt  of  fV, ;  and  if  /V,  hjmfelf  had  it  as  executor,  it  was 
not  extendible  for  his  proper  debt ;  and  fraud  fhall  not  be  in- 
tended, ex*cept  It  be  exprcfsly  found.  And  this  grant  is  otrt  of  the 
ftatute  of  39.  Hen.  7.  c.  4.  and  all  other  ftatutes  of  that  nature. 
Wherefore,  &c. 

See  13.  Eliz.  c.  5.' and  27.£nz.c.  4, 

Casi  3.  Eaft  againft  Harding. 

It  is  a  caufc  cf  HpRESPASS  for  cuttifig  of  trees.  Tlie  queftion  was,  If  it  be  a 
Corfeiture  for  a  x  forfeiture  by  the  common  law  for  a  copyholder  to  cut  trees, 
cu^trrtis  wi^ih.  without  a  fpecial  cuftom  for  it? — Gawdy  and  Popham  held  it 
out  a  cuftom  to  Was,  for  it  is  to  the  lord's  difinheritance ;.  and  is  not  allowable  for 
fupport  It.  a  copyholder  to  do  it  without  a  cuftom  ;  and  if  he  did  it,  it  was  a 
5*</y«*r/#,  if  it  forfeiture, — But  by  Popham,  if  it  be  found  that  he  did  it  for  re- 
tionT  ^^^^'  paration  of  the  houfe,  by  which  it  is  made  better,  there,  peradven- 
Ante,  5.  ture,  it  is  otherwife. 

Pod.  499.      !•  Roll.  Abr,  508.     Gilb.Ten.  137.     2.  Term  Rep.  746. 

Casi  4,  Gregory  againft  Nevill. 

A  declaration      A  SSUMPSIT.     That  whereas  M.  the  Icflee  for  life  of  land,  tht 

on  apromifein   -^^  reverfion  to  the  defendant,  had  granted  to  the  plaintiff  a  rent 

confiderationof  often  pounds  out  of  it ;    in  confideration  that  the  plaintiff  pro- 

fwt^muftmcw  ™if^<l  ^o  relinquifh  the  rent,  the  defendant  promifed  to  pay  him 

that  the  rclin-     thirt)^  pounds  ;   and  allcdged  in  faft,  that  he  did  relinquifh  the 

quirhmcntwas  rent,  and  did  not  claim  it,  cVc.  Upon  non  ajfumpjtt  it  was  found  for 

fcjr  deed.  the  plaintiff. — And  upon  motion  in  arreft  of  judgment,  it  was  re- 

folved,  that  the  declaration  was  not  good,  becaufe  he  fhewed  not 

how  he  relinquifhed  the  rent;  for  it  might  be  by  words,  which 

was  no  difcharge. 

Casi  5.  Bagnal  agarnjl  Sacheverell. 

If  a  verdia  find  A  SSUMPSIT.  For  that  whereas  the  defendant  was  indebted  to 
a  different  «A  -«^  him  in  50I.  he  promifed  to  pay  it.  The  jury  found,  tliat 
>«/>/ thdn  t!>at  quoad  47 1.  parcel  of  the  faid  50I.  he  did  afTume  to  pay  it,  &c. 
iiaied.iih^^^.  quoad  rc/iduum  ^^nonojfumpjit.^^  It  was  moved,  If  upon  this  vcr- 
Aiue,  135. 147*  ciift  the  plaintiff  fliould  have  judgment  ? — And  refolved  he  Ihould 
Co.  Lit.  2^7-  not,  becaufe  it  was  found  that  he  did  afTume  only  for  part,  fo  the 
^oT^***^  ''^''  ^''^^^  njfumpjtt  was  not  found  that  the  plahitifF  did  declare  \rpon  ; 
Cowp.  766.  ^^^  altliough  it  was  upon  an  indebitatus  ajfumpjit,  it  would  not 
Dougi.  666.  '     alter  the  cafe  [a), 

B .  Term  Rep,  (a)  Eut  it  is  now  holden,  that  as  the  pro-  In  fuch  a  manner  that  the  plalntiflT  may  re- 
^40.  447»  mifc  upon  which  an  <r/7«»«f/i/f/ is  founded,  can«     cover  what  is  jufUy  due,     ThompfoQ  ▼• 

not  extend  further  than  what  Is  jufHy  due  \     Spencer,  Eaft.  S*  Geo.  3,  in  K.  B« 

tbe  j  ury ,  in  afl';ifling  damgesimay  diviite  theoi 

Nedham 
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Nedham  agawji  S.  Corfellis,  an  Alien.  Case  6. 

H  CTION  FOR  WORDS.  For  that  whereas  7.  Gierke  brought  WoHs  adiion. 
'**'  an  ajumpjit  againft  the  defendant ;  and  they  being  at  iffue  up-  able. 
on  it,  the  plaintiff  being  produced  as  a  witnefs  at  the  trial  at 
Guildhall  before  Wray,  Chief  Jujlice^  for  Gierke^  and' upon  his 
oath  gave  evidence  to  the  jury  ;  the  defendant  jfuper  hoc  imme- 
diately faid,  "  Thou  haft  forfworn  thvfelf,'*  innuendo  '*  in  the  faid 
"  oath."  Upon  this  declaration  the  (defendant  demurred. — And  it 
was  adjudged  that  the  aftion  lay  upon  ihefc  ^ircumftanccs ;  for  it 
Vi2Ls/uper  hoc  immediate^  fcfr.  after  he  took  the  oath,  and  it  is  innu- 
tndo  the  faid  oath. 

A  writ  of  enquiry  of  damages  was  awarded. — And  it  was  held  The  jury  rhall 
that  upon  this  writ  the  inqueft  Ihall  be  all  of  Engli/?)^  and  no  part  ^  *'''  %^i/* 
of  aliens,  for  it  is  out  of  the  llatute.     28.  Edw.  3.  c.  13.  ciMquiry'agal^^^ 

an  alien, 

Sherwood  agaifjft  Winchcomb.  Cask  7. 

PROHIBITION.     The  plaintifF  declared,  That  whereas  king  Tithes  cannot 
-*•    Hcwj  the  eigl>th  was  feifcd  of  the  manor  of  D.  of  which  a  *>« P''c^crihcd  for 
portion  of  tithes  of  fuch  a  place  was  parcel  time  out  of  mind,  he.  ***P'»^«iofa 
conveyed  it  to  him,  and  he  was  impleaded  in  the  court  chrillian'p^^"'^ 
for  thefe  tithes,  &c.     Upon  tliis  declaration  it  was  demiirrcd  ;  for  763.  814/ 
tithes  cannot  be  parcel  of  a  manor ;  for  they  arc  things  fpiritual, 
for  which  at  common  law  a  common  perfon  cannot  fue  ;   and  i-Ro.  ah.  ^f^g. 
being  of  a  diftincl  nature,  cannot  belong  to  a  manor.  10.  Edw,  3.  ^^^^*  ^J>* 
pL  5.     9.  Hen,  7.  pi,    46.  Edw,  3.  cciitalla felonum  cannot  be  parcel  ,,^  ccVj. 
of  a  inanor ;  and  although  the  king  may  have  tithes,  yet  he'hath  1.  Saur.d.  141. 
them  not  as  a  lay  fee. — And  of  that  opinion  were  all  tfie  Judcjes,  i-  ^>-  4^- 
that  he  cannot  prefcribe  for  tithes  as  parcel  of  a  manor ;  but  if  he  5*  ^^^-  Ab.  87. 
had  prefcribed  to  \\2iStdecimam  partem  gt  unorumy  this  had  been  good, 
but  not  portionem  dedniarun:.      And  a  conlultation  was  granted. 
Fide  z.  Co.  45.  b.  ^ 


Cask  g. 


Scavage  againji  Beauchamp. 

A  CTION  upon  the  cafe,  by  a  IherifF  againft  the  defendant,  be-  ^  (hcriff  .-Day 
•^^  caufe  he  was  a  prifoner  and  in  execution,  et  violentcr  efcaped.  hrinxan  a<^i  n 
The  defendant  pleaded,  that  before  the  time  of  the  cfcape  the  a^ainfta  pri- 
under-fherifF(rt)  carried  him  out  of  the  prifon  to  fuch  a  place,  ^'^*"-'^'''" 'i.^^'"S 
which  was  out  of  the  jurifdiftion,  and  afterwards  brought'  ^''^^*^'^l*^J17^inJ,!'jia 
back  again,  and  there  he  remained  till  the  time  of  the  cfcape  fup-  betn  carried  Ky 
pofed,  and  then  he  went  out,  as  it  was  lawful  for  him.    Upon  this  the  undtr nK-nff 
it  was  demurred  in  law.  -  cm  of  the  ju- 

Firft,     It  was  moved,  that  an  aaion  did  not  lie  for  the  fllcrifF'/'^'*^''''*- 
againft  a  priioner  for  an  clcape,  for  he  ought  to  keep  his  prifon  at        ' 
his  peril.  Moor,  597. 

Curia  contra.  And  fo  it  was  ruled  in  Holt  v.  Hill;  for  the  2.  Term  Rep. 
prifoner  by  law  is  to  remain  in  the  place  whereto  he  is  committed,  5*  **^» 
And  as  to  the  matter,  the  Justices  conceived,  if  tlic  prifoner  be 
once  by  the  aft  of  tlie  under-fhcriff  carried  out  of  prifon  to 
another  place  out  of  his  jurifdiftion,  although  he  be  brought 
again  to  the  prifon,  he  is  not  in  execution,  and  need  not  tarry  : 
but  tlicy  would  advife. 

(a)  G»oler,    L.  C.  B,  Pa«kk»'«  A^^^, 

U  3  Lcvcu 
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CAti  9* 

A  writ  on  the 
ilatute  of 

dirtied  to  the 
Iheriff  by  his 
name  of  office^ 
may  be  executed 
by  the  under- 
iheriff. 


Foft.  440. 
I.  Hawk.  267. 


Levett  againji  Farrar. 

PALSE  IMPRISONMENT.  The  defendant  juftified,  forthat  a 
*■  writ  upon  the  ftatutc  of  Northampton^  2.  £dw,  3.  c.  4.  was. 
awarded  30th  July^  32.  Eli%.  to  the  IherifF,  and  to  the  juftices  of  the 
peace  of  the  county  of  Norfolk^  to  remove  a  force ;  and  he  being 
under-lheriff,  by  the  commandment  of  the  IherifF  went  to  the 
places,  and  found  the  force ;  and  becaufe  he  was  not  able  to  re- 
move it,  he  made  proclamation  that  every  one  fhould  depart  and 
leave  their  weapons,  &c.  And  afterwards  he  enquired  of  the  force ; 
and  it  being  found  that  the  defendant  was  one  of  them  that  made 
the  force,  the  defendant  6th  Auguji^  afterwards  by  virtue  of  the 
faid  writ  did  arreft  him,  and  committed  him  to  prifon ;  and  fo 
juftifieth. 

Upon  this  the  plaintiff  demurred.  Firft,  Becaufe  this  is  a 
commilBon  to  the  Iheriff,  which  the  under-fheriff  cannot  execute. 
Secondly,  He  ought  to  commit  him  at  the  fame  time  when  the 
force  was  done ;  and  cannot  arreft  him  afterwards,  when  the  force 
is  ended.  Thirdly,  Becaufe  it  is  not  averred  that  he  was  under- 
iheriff  at  the  time  of  the  arreft. 

But  THE  Court,  notwithftanding  thefe  and  other  exceptions, 
held  the  plea  good.  For  when  it  is  direfted  to  the  Iheriff  by  the 
name  of  his  office,*  and  not  by  a  particular  name,  nor  doth  ex- 
prefsly  command  him  to  do  it  in  perfon,  theunder-iheriff  may  do' 
It,  for  it  is  a  writ  grounded  upon  the  ftatutc ;  and  not  a  commif- 
lion,  for  then  it  had  been  otherwife.  Secondly,  The  arreft  is  law- 
ful at  another  time  ;  for  if  the  force  had  been  removed  before  his 
coming,  yet  if  by  enquiry  it  be  found  that  a  force  was  done,  and 
who  did  It,  he  may  arreft  them  at  another  time  \  and  it  is  not  like 
the  ftatute,  that  the  auditors  may  commit  the  accountant,  for 
there  he  is  before  them.  Thirdly,  It  Ihall  be  intended  he  con- 
tinued under-fheriff,  when  in  the  fame  plea  it  is  alledged  he  wag 
under-fheriff,  and  the  contrary  is  not  fhewn.  And  it  was  ad*, 
judged  for  the  defendant. 


Cask  i« 


An  admlniflra- 
tor  may  fue  a 
writ  of  error, 
although  the 
execution  was 
againft  the  tef- 
tor  by  */#^/. 
Ante,  289. 
Cro.  Car.  142. 

I.  Ro.  Ab.  749. 

II.  Co.  112. 
Palm.  254. 
i.  Co.  So  a. 


Scroggs  againft  the  Lord  Mordant.  • 

Hilary  Term,  35.  Eli%,     In  the  Exchequer  Chamber, 

'TTHE  plaintiff,  as  adminiftrator  of  Bridges^  brought  a  writ  of 
-*■     error  to  reverfe  a  judgment  in  fcandalis  magmtum   in   the 
queen's  bench. 

FiiisT,  The  defendant  alledged,  that  the  writ  of  error  lieth 
not ;  fof  this  writ  of  error  is  given  bv  the  27.  Eliz.  c.  8.  and  the 
ftatute  is,  that  "  the  party,  plaintift  or  defendant,  ftiall  have  a 
"  writ  of  error  ;'*  but  ipcaketh  not  of  the  heir,  executor,  or 
adminiftrator. 

Secondly,  That  execution  was  fued  againft  the  teftatorby 
elegit  J  and  the  lands  only  were  extended  ;  but  no  goods  delivered 
in  execution,  fo  the  adminiftrator  had  no  lots :  and  vvhen  he  had 
ho  lofs,  he  caunot  be  reftored  t©  any  thing. 

But 
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But  THE  Court  refolvcd  for  both  points,  that  the  writ  of    ScRocot 
error  did  well  lie.  For  as  to  the  firft,  it  is  within  the  intent  of  the       "i^'^ 
flatutes  (a)y  for  which  the  ftatute  (b)  did  provide.    And  as  to  tlie    ^^^^""1!^^^^ 
fecond,  he  is  privy  to  the  record ;  and  may  have  lofs  by  it  in 
futuro.     And  in  many  cafes  he  that  hath  no  lofs,  nor  can  have 
lofs,  may  maintain  a  writ  of  error ;  as  the  tenant  which  makes  a 
feoffment  pending  the  writ  againft  him.     So  in  trefpafs  againft 
two,  and  execution  of  the  dams^es  is  had  againft  one  only,  and 
the  plaintiff  is  fatisfied,  and  he  againft  whom  the  execution  was, 
died,  yet  the  furvivor  may  fue  a  writ  of  error ;  and  for  this  point 
20.  Edw.  3.  was  cited.     Whereupon  it  was  awarded  that  the  writ 
did  lie  ;  and  that  the  defendant  Ihould  anfwcr.     Vide  6.  CV.  80. 
— ^NoTA  ALSO,  that  it  may  be  that  the  execution  of  the  land  may 
be  avoided,  and  then  the  aclminiftrator  may  be  damnified.  ■ 

{a)  Weftm,  i.  3.  Edw.  f .  c.  34.     2.  Rich.  2.  c:  c.     12.  Rich.  s.  c.  u« 
(*)»7.JEli2.c.|. 


U  4  EaftcT 


^?&  Eafter  Tenii. 

35.  Eliz.     In  tne  Queen's  Bench. 
Sir  John  Popham^  Knt,    Clnef  Jufiice. 

Sir  Francis  Gawdy,  Knt.  1 

John  Clench,  Efq.  J  Jujiices^ 

Edward  Fenner,  Efq.  3 

Sir  Thomas  Egerton,  Knt.  Attorney  General 

Sir  Edward  Coke,  Knt.  Solicitor  General. 


tAtt  I-  Munday  againft  Cordal. 

Hilary  Term,  35.  £//«.     Roll  Go. 

Woixli  adion-       \  CTION  for  there  words :  "  Thou  art  a  forger,  and  art  fucd 
able.  /\    "  "^  ^^^  ftar-chamber  for  going  by  one  Sedge,'*     It  was 

^   ^  after  verdift  moved  in  arreft  of  judgment,  tliat  an  aftion 
f^Hawk  PC*  ^^^  ^^^  ^^^  ^^^  *^^^  words  ;  for  it  is  not  fliewn  what  thing  he 
338.*^  *   *    '  forged,  and  how  he  was  fued,  for  it  might  be,  it  was  without  caufc, 
a.Bac,Ab.56S.  — But  THE  CouRT  gave  judgment  for  the  plaintiff;  for  when  ho 
faid,  "  Thou  art  a  forger,"  ^his  is  intended  of  fuch  a  thing  of 
which  forgery  might  be,  and  to  be  fpoken  in  the  worfe  part ;  and 
when  he  faid,  "  he  is  fued  in  the  ftar-chamber,"  this  doth  aggra- 
vate it,  tliat  he  did  fuch  a  forgery  for  which  he  is  fuable  there. 

Case  2.  Barley's  Cafe* 


TTE  was  indifted  for  the  murder  of  fVeatherhead,     On  being  ar- 
^^  raigned  upon  it,  lie  pleaded,  that  Ann  the  wife  of  fFeatherhead 


Jlatrefoh  em- 

•f<?  of  man-  ^ 

(laughter  in  an   brought  an  appeal  againft  him  for  this  murder;  and  he  was  ar 

dcrt!a^Tod*  raigned  upon  it,  and  pleaded  not  guilty;  and  tried,  and  found  by 

pica  10  an  in-     the  jury  that  he  was  not  guilty  of  murder,  but  that  he  was  guilry 

diamentforthc  of  man-ftaughter ;  and  thereupon  he  prayed  his  clergy,  and  had 

f«mc  offence,     it  ;'aiid  demands  ju.lgmcnt,  if  he  ihall  be  again  put  to  anfwer  this 

n  wk  P  C  f^^^^y*    1  hereupon  it  was  demurred. — And  now  this  term  it  was 

*  -   -^6*.  and    judged  a  good  pica  ;  and  thereupon  he  was  openly  in  court  dif- 

thc  caica  there    charged,  but  no  I'pecial  rcafon  was  given  of  the  judgment,  ^are^ 

cited.  for  the  finding  him  guilty  of  man-flaughtcr  in  the  appeal  was 

(«)  Ami,  276.  ^^oxt  than  iieeded,  as  it  appeareth  in  FFroth  v.  fViggs  (tf),  and  then 

the  allowance  of  clergy  is  to  no  purpofe,  &c. 

Cash  3.  Morc  agahjl  More  and  his  Wife, 

p..masrcs  niuft  A  CTION  for  words  againft  the  baron  and  feme^  for  words 
be  ftverMlyjif-  -^^  fpoken  by  thtfemey  and  alio  for  words  fpoken  by  th^  baron, 
\^^!^^^!!^VT^  Tbe  defendants  did  confefs  tlieaftion  ;  and  upon  a  writ  of  enquiry 
fcvcr-iiy  ffuiity.  ^^  damages,  the  damages  were  entinfy  aflclled. — And  it  was  held.ill, 
Co.  TO.  131.  a.  and  for  this  caufe  the  judgment  was  ftayed ;  for  the  damages  ought 
^c-cj.  37;-7Sc-  to  be  fcveraily  siTeffed  for  the  fcveral  words.    Fidi  9.  Edw,  4-  f- 

Grecrt 
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Green  againft  Dancy.  ca$e4. 

ACTION  for  thcfe  words  :  "  Thou  art  falfly^  forfworn  in  Bell-  "^^^^^^^ 
"  fowrf,"     innuendo^  a  court  baron  held  at  Bell.— And  PER  j^^^^  ^^^\ 
Curiam,  with  this  innuendo  the  aftion  did  lie,  othcrwifc  not.        poft.  109. 34*. 

Lee  againft  Secombe.  cahs. 

A  CTION  for  thcfc  words  :  *•  He  was  falfly  forfworn  in  the  Words  a£Uoo. 
-^  "  court  of  the  Bijhop  of  Exan,  at  Exon.''     It  was  moved  in  ^^^    ^^ 


bilhop  hath  his  court,'  that  is,  his  confiftory  to  determine  caufes  ;  ^^^l 
and  it  (hall  be  intended  he  was  forfworn  there, — The  plaintiff  had 
judgment. 

Levermore  againft  Martin,  Cah  6. 

ACTION  for  thefe words :  "Thou  art  forfworn  and  perjured."  '«  flandcrthc 
The  jury  found  a  fpecial  verdift.  That  the  defendant  faid  p.^'jj^'^^^jj 
the  plaintiff  was  "  a  forfworn  fellow."     Tawhom  the  plaintiff  ^^^  lajd^   ^ 
faid,  "  Will  you  fay  I  am  perjured  ?"  The  defendant  faid,  "  Yes, 
*''if  you  will  have  it." — The  Court  conceived,  that  upon  this 
matter  anaftiondid  not  lie:  and  it  was  adjudged  for  tlie  defendant. 

Butler  againjl  Paynter.  CA$Ef. 

A  CTION  FOR  WORDS.     For  that  whereas  the  plaintiff  Words  of  to<» 
■^^  was  a  jufticc  of  the  peace,  the  defendant  faid,  "  You  do  general  an  im- 
"  openly  maintain  and  countenance  the  word  people,  againft  po"  will  not 
"  God's  laws  and  the  queen's."    After  verdia  it  was  moved,  that  t-^ViJ^dw. 
an  aftion  did  not  lie  for  thefe  words  ;  for  it  is  not  fhewn  who 
tliefe  people  are  which  he  intended  were  the  worft  people,  viz.  Ydv.n, 
rogues,  hereticks,  or  the  like  ;  and  it  is  not  fhewn  that  he  did  know 
them  to  be  fuch  pcrfons,  nor  in  what  he  did  maintain  them. — And 
of  that  opinion   were  Fenner  and  Clench. — But  Popham, 
Chief  Jnftic€y  contra ;  for  they  fo^nd  to  his  difcredit.    And  he  faid, 
it  was  adjudged  upon  good  deliberation,  in  a  cafe  between  Sir  Hen.       ^ 
Pcrtman  and  Stowell^  that  for  thefe  words,  *«  Thou  maintaincft 
"  fuch  a  fuit,"  an  aftiondid  lie,  for  maintenance  is  unlawful  and 
odious  :  and  it  is  here  alledged  to  be  fpoken  malitlosi^  and  cannot 
be  intended  but  he  maintained  them  in  their  naughtinefs. — After- 
wards, Mich,  35.  W  36.  Eliz.  tlie  cafe  was  moved  again ;  and  it  was 
held  by  THE  WHOLE  Court  that  the  a£tion  did  not  lie,  for  tiie 
words  are  tQo  general  to  maintain  an  adion. 

More  againjl  Rofwell.  CAttSt 

Hilary  Term,  ^^,  Elix.     Roll  22. 

p\EBT  upon  an  obligation.  The  condition  was,  to  perform  A  covenant  to 
covenants  of  fuch  an  indenture  ;  and  the  breach  affigned  in  execute  fuch  « 
this,  that  tlie  defendant  did  covenant  to  affure  fuch  land  by  fuch  ^cula"cou''nfd 
affurance  as  by  the  counfel  of  the  plaintiff  fhould  be  devifed  :  and  /hall  advife,  la 
allcdgcd,  that  the  plaintiff  caufed  luch  an  affurance  to  be  drawn  not  broken  by 

refufm^  to  exe- 
cute a  deed  drawn  by  the  p»rty,    f  olt.  A&S*     5*  ^  *9«  b«     »•  ^ol>»  Abr.  4C5.     %.  Com.  Dig.  155, 

I.  WoodM  Con.  1S8. 35>^,  an4 
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Moke  and  engroifed,  and  put  wax  to  it,  and  required  the  defendant  to 
Againfi  execute  it,  and  he  refufed.  Upon  this  the  defendant  did  demur. 
MwsLL.  HarIiis,  ferjeanty  moved,  that  no  breach  of  the  covenant  was 
ihewn  ;  for  when  he  is  to  make  fuch  aflurance  as  the  counfel  of 
the  plaintiff  fhall  devife,  artd  the  plaintiff  himfelf  doth  devifeit; 
this  is  no  breach,  for  he  is  not  compellable  to  make  it.  6.  Hen.  7. 
fL  4.     26.  Hen.  8.     17.  Edw,  4. 

Gawpy,    Jujiice.    This    clearly  is  no    breach ;  for  when  it 

is  referred  to  fuch  an  allurance  as  counfel  ihall  advife,  this 

fhall  be  intended  fuch  affurance  as  ihall  be  reafonably  advifed, 

and/  not  in  fuch   manner  as   the  party  himfelf   of    his   own 

"^^  9'  head  Ihall  advife,  which  peradventure  may  be  unreafonable. 

Afterwards  being  moved  again  at  another  day,  all  the  Court 
(«)yidepoft.  ^as  Qf  ^j^^  fame  opinion  (a),  for  which  the  plaintiff  would  have 
v^G^bbo^TOT/!  ^^^  non-fuited  ;  out  he  could  not,  becaufe  he  appeared  the  fame 
(i^watkinsv.  term  (h)\  and  therefore  he  prayed  advifement  till  the  next  term, 
Towers,  z.Ter.  to  the  intent  to  be  nonfuited,  and  to  difcontinue  it. 
Rep.  275. 

CAt«  9»  Stafford  againft  Bottome. 

Hilary  Term,  35.  Klix,      RoUtj^f, 

In  an  aJfMmfift  A  SSUMPSIT.  For  that  the  defendant,  upo'n  fuch  confideration, 
on  a  promifeto  -*^  promifed  to  make  to  the  plaintiff  fuch  aflu ranee  of  the  rec- 
n^cfach  an  ^^^  during  their  joint  lives,  as  {hall  be  devifed  by  the  counfel  of 
plalruUTswun-  ^^  plaintiff;  and  alledged  infa^Oy  that  one  "Jo.  Aforris  was  of  his 
fel  ihouid  ad-  counfel,  and  that  he  gave  his  advice  tliat  the  defendant  fhould 
vifc,  it  is  fuffi.  make  a  leafe  by  indenture,  &c.  and  that  tlic  plaintiff  himklf  pofiea 


cient  to  ftatc     ^^^^  ]r^  j^j-^  ^Qtitiam  to  the  defendant  of  the'advice  of  the  fai'd^^ff. 
advifed  the       -Morrhy  and  required  him  to  perform  it,  which  he  had  not  done. 


Ihat  the  counfel 


plaintiff,  and  After  verdift  Godfrey  moved  in  arreft  of  judgment,  that  the 
that  the  plaintiff  counfellor  is  to  give  notice  of  the  advice  to  the  de^ndant,  and  not 
gave  notice  of  it  to  the  plaintiff;  for  perhaps  he  will  not  fpcak  it  truly;  and  the 
Poft^^^ft"*^*"^'  defendant  is  not  bound  to  give  credit  to  his  report :  and  fo  is 
^,'^  ^'         II.  Hen,  7.  pL  21. 

1.  Lut.  680.  Coke  contra.  For  being  the  coi^fellor  of  tlic  plaintiff,  .he  is  to 

j'.  Mod.  191.  give  his  advice  to  the  plaintiff ;  and  he  to  notify  it  to  the  defen- 
dant. II.  Hen.  7.  />/.  23.  8.  Edw.  ^.  pi.  22.  14.  Hen.  8.  pi.  21. 
And  the  defendant  is  not  at  anv  milchief,  for  he  is  not  to  do  it 
without  notice ;  and  if  notice  oe  given,  he  is  to  do  it  at  his 
peril,  if  it  ftand  with  the  agreement :  and  if  the  plaintiff  givcth 
notice  to  make  fuch  an  affurance,  and  he  doth  it,  although  it  be 
not  advifed  by  counfel,  this  (hall  excufe  him  ;  and  if  the  plaintiff 
Ihall  afterwards  fay  that  the  counfel  advifed  any  other  affurance,  he 
need  not  make  it,  for  the  plaintiff  is  not  to  vary  from  his  firft  requcft. 
PoPHAM,  Chief  Jujiice.  If  the  words  were,  that  he  Ihall  make 
fuch  an  affurance  as  the  counfel  of  the  plaintiff  fhall  advife  the 
defendant,  it  is  no  doubt  but  the  counfel  muft  notify  it  to  the 
defendant ;  and  if  the  words  were  as  the  counfel  of  the  plaintiff 
fhall  advife  him,  it  is  no  doubt  that  notice  is  only  to  be  given  to 
the  plaintiff:  but  the  words  here  are,  "  as  by  the  counfel  gf  the 
**  plaintiff  fhall  be  devifed,"  which  doth  ftand  indifferent ;  and 
he  conceived  it  fufficient  to  be  given  to  the  plaintiff;  and 
Ante,  9,  he  fhall  give  notice  thereof  to  the  defendjmt :  for  in  the  pcrfor- 

mance  of  every  condition,  every  one  is  to  perform  th^t  which 
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lieth  in  his  notice ;  and  therefore  if  the  promife  be,  tliat  you  fhall    Stafford 

make  fuch  affurance  as  my  counfel  fhall  advife  you,  I  ought  to        «^«^ 

give  notice  who  is  of  my  counfel.     It  was  ruled  in  a  Wiltjhire    ^ottornk. 

cafe,  where  one  made  a  leafe  for  years,  with  a  provijo^  that  it  he  Co.  8.  92  a. 

tendered  ten  {hillings  at  the  cathedral  church  oi  Sarum^  at  any  ^*^' ^**- »'>•  «• 

time  during  the  term,  that  the  leafe  fhould  be  void  ;  he  was  bound 

to  give  notice  to  the  leflee  when  he  would  be  there  to  tender,  for 

the  time  was  incertain.  (Plde  18.  Eit%.  Dyer^  354.)     Another  cafe 

was  ruled,  that  if  one  be  obliged  to  another  to  pay  fo  much  to 

him,  when  he  came  next  to  PauCs^  he  ought  to  give  notice  when 

he  would  come  nextthithcr.     So  here  it  is  to  -be  expounded  with 

rcafon,   for  the  counfel  of  the  plaintiff  is  not  bound  to  travel  to 

fcek  the  defendant  ;  and  if  he  give  counfel  to  the  plaintiff,  and  he 

give  notice  to  the  defendant,  this  is  fufficient,  and  there  is  no  mif- 

chief  to  the  defendant ;  for  if  the  plaintiff  doth  report  it  to  him 

f;ijfly,  yet  if  the  defendant  doth   perform  it,  it  is  fufficient,  and 

he  cannot  vary  from  it,  but  hath  difpenfed  with  the  defendant  for 

any  other,  and  fhall  not  fay  afterwards  that  the  defendant  hath 

done  it  according  to  the  advice  ;  and  this  is  the  fureft  way. — Of 

that  opinion  were Fenner  and  Clench  (^^^/^w/^G^iWdy):  and  it 

was  afterwards  adjudged  for  tlie  plaintiff.     Fide  5.  Co.  19.  b. 


Okes  againjl  Kirby. 


Cask  to. 


A  SSUMPSIT,    In  confideration  the  plaintiff  at  the  defendant's  An  ofumpjit  on 
'^^  rcquefl  would  fufce^fe  fuch  a  fuit,  &c.  the  defendant  promifcd  apromifeto 
to  feal  him  a  bond  when  required,  &c.  and  alledged  Infaeio  that  he  did  cTnfidCTatitn"if 
furceafe  the  fuit,  and  the  d!^fendant, //r ?/ /Jf-Z^/wj  r^^«//fV«j,  fuch  a  day  furcMfmsafoit, 
and  place,  had  not  fealed  it.   After  verdift  it  was  alledged  in  arreft  of  need  not  all  dge 
judgment,  Firft,  It  is  not  alledged  that  he  furceafcd  at  the  requeft  of  ^'^^'  'he  plain- 
the  defendant.— Secondly,  That  the  requeft  to  feal  the  bond  was  ^^^Xf  bV** 
not  by  the  plaintiff. — Sed  non  allocatur,  por  as  to  the  firft,  it  IhalJ  be  ^^^^  Q^^he  dc 
intended,  for  it  is  for  the  defendant's  benefit :  and  to  the  fecond,  fendant  the 
it  fhall  be  intended,  if  the  contrary  be  not  fhewn,  that  it  was  by  other, 
the  plaintiff,  or  by  his  i'ervant  ^for  him.     Wherefore  it  was  ad- 
judged for  the  plaintiff, 

Lewes  cigainft  Hay.  Ca»b  n. 

Michaelmas  Term,  33.  ^  ^^,  Eliz,     -RJ/ 448. 

Tj^RROR.    For  that  the  judgment,  was,  et  Idt^m  Jo,  Lewes  in  Amendment. 
^  mifericordia\  whereas  it  fhould  be  Tl^omas  Hay.^il  \vas  amend- ^ 
cd  by  awardf 

Bartlett  againjl  Wright.  Cas»  12. 

PJECTIONE  FIRM^,     For  a  meffuage,  one  rood  and  two  Adcmifeof 
^  acres  of  land  in  Bridgenorth^  of  the  leafe  of  Elburne.     The  two  yard  land 
jury,  upon  not  guilty  pleaded,  find  a  fpccial  verdift,  "  that  one  in  R.  in  the 

V  belhorough  was  feifed  of  the  houfe,  and  of  two  yard-land  in  B,  ^^^f^^^"^^^^^^^ 
♦*  and  that"the  two  acrfts  of  land  were  time  out  of  mind  parcel  of  ^^^  ^^J^^  ^^ 
t*  the  two  yard-land  ;  and  that  tlie  f^id  D.  let  to  the  faid  £.  leflbr  the  land  in  b. 
^*  of  the  plaintiff,  all  my  houfe,  and  two  yard-land  in  B.  in  the  that  is  not  in 

V  poffcillon  of  G^ffe ;  and  they  found,  that  the  two  acres  of  land  the  poffcmon 
f  werc^iot  in  the  pofleffioii  of  Gejfe,  but  that  all  tlie  rcfidue  were.'*   ^     • 

The 
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BA«Tt«TT        The  queftion  was,  If  the  two  acres  do,pafs  ? — ^It  was  ajpicd  by 
f^i^*fA       PuDSEY  of  the  one  part,  and  Herne  of  the  other. 

G  A  WD  Y, conceived  itdidpafs ;  for  when  it  is  named  "my  houfe, 
Co.  8.  lo,  a.     «  ^jij  (-^Q  yard-land  in  jB."  this  is  fufficicntly  certain,  and  that  which 
came  after  is  not  material ;  and  it  is  good  for  all,  though  no  part 
were  in  the  pofleffion  ofGeffe. — Popham  accorded.  For  when  the 
law  makes  a  certainty,  that  which  cometh  after  and  is  repugnant 
Ante,  39.  is  void :  jas  if  one  grant  the  manor  of  I>^  in  D.  and  this  extends 

Cno.  jac.  12.  to  jD.  and  5.  if  he  hath  demefnes  and  fervices  in  D.  and  S,  this 
].Coin.Dig.x7.  fliall  pafs  only  that  which  is  in  2>.;'for  the  words  are  fuppliedthat 
a  manor  pafleth  ;  but  if  he  hath  demefnes  and  fervices  only  in  D. 
then  the  whole  fhall  pafs,  for  otherwife  the  grantee  fhall  not  have 
a  mandr :  fo  here,  for  that  the  yard-lands  are  intire,  and  h€  can- 
not have  the  yard -land  except  he  have  two  acres,  tliey  ihall  alfo 
Kafs,.  and  it  fhall  not  be  reftrained  by  the  laft  claufe.  So  if  one 
ath  five  acres  called  Blacklands,  and  he  grantelh  all  his  acres 
called  Blacklands  in  the  tenure  of  7«  D.  and  J.  D.  hath  but  four 
of  the  acres,  yet  the  five  Ihall  pa^. 
Ante.  i6,  Clench  and  Fenner  contra.  For  the  intent  of  the  parties  was 

Foft,  474.  *o  pafs  only  that  which  was  in  the  tenure  of  Geffe^  and  yard -land  is 
no  fuch  certainty ;  but  when  it  is  referred  to  another  certainty,  this 
Ihall  be  good,  efpecially  when  the  grant  may  be  fupplied  by  the 
land  in  the  tenure  of  Geffe ;  but  if  no  part  were  in  his  tenure,  it  is 
otherwife.  Etadjourmt\ — And  afterwards,  xnEafterTcrm,  ^^.Eliz. 
Popham  being  abfent,  it  was  again  moved  ;  and,  againft  tht  opi- 
nion of  Gawd  Y,  it  was  adjudged  for  the  defendant. 

Case  13.  DclI  agahijl  Babthorpe. 

What  (hall  ex-  'T^RESPASS.  Upon  fpecial  verdiS  the  cafe  was,  J.  S.  had  a 
tinguifh  a  right  A  clofe,  and  a  wood  adjoining  to  it,  and  time  out  of  mind  a  way 
of  way.  jjj^^  i^g^j^  ^{^j  Qygj.  ^j^g  ^jQ^g  jQ  |.jjg  wood  to  Carry  and  re-carry. 

I.  RcM  Abr.  He  granted  the  clofe  to  one,  and  the  wood  to  another.  The  qiief- 
93 ^  tion  was,  If  the  grantee  of  the  wood  fliall  have  tlie  way? — And  it 

5.  Com.  Dig.  ^^^  adjudged  he  Ihould  not ;  for  the  grantor  by  the  grant  of  the 
^    '  clofe  had  excluded  himfelf  of  the  way,  becaufe  it  was  not  faved  to 

him  ;  and  he  himfelf  could  not  ufe  it^  no  more  can  his  grantee. 

Fide  20.  Edu\  3.   "  Adineiijurcmenr  8. 

Case  14.  Clcvcr  againft  Gyles. 

Trinity  Term,  34.  Eliz.    Rcll  865. 


Whatfhallbca  pJECTlONE  FIRM^..  Tt  was  found  by  fpccial  verdia,  that 
fufficient  deed  IL  Knight  fold  to  O^tely  certain  land  by  deed  indented,  upon  con- 
ic declare  a  u  c.  ditiou  of  re-entry  upon  payment  of  twenty  pounds,  and  that  all 


c.  Co.  73.  b.      affurances  fhall  then  be  to  him  and  his  heirs  ;  and  covenants  to  make 

Moor,  7S6.       other  affurances,  and  that  they  /hall  be  to  the  ufes  in  the  indcn- 

*.Mod.t64.l6-.  ^"^^-     Afterwards  he  makes  a  feoffment  to  the  fame  bargainee,  to 

5.  Co.  Dig.  622'.  the  ufe  of  him  and  his  heirs  ;  and  afterwards  levies  a  fine  to  him, 

Pc«S*-45-        which  was  to  the  ufes  in  the  indenture,     /f  by  this  abfoluXe  feoff* 

inent  to  the  exprefs  ufe  of  the  bargainee,  his  eftate  be  conditional 

or  not  ?   was  the  queftion. — And  adjudged,  that  notwithftandin^ 

the?  abfolatc  feoffment,  and  to  an  exprefs  ufe ;  yet  it  being  vp^^ 
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no  new  agreement,  this  is  guided  by  the  covenant,  and  it  fhall  rule      CL«y« 
1  cxprcfs  limitation  of  the  ufe. 
See  29.  Car.  2*  c.  3.  and  4.  &.  5.  Ann.  c.  t6. 


it,  as  well  as  an  cxprcfs  limitation  of  the  ufe.  ^i"'"'^ 


Porter  agalnft  Gray*  Casbz5. 

AVOWRY  for  an  amercement  in  a  leet,  for  not  doing  fuit.  ^.  if  the  d«- 
*^*  The  plaintiff  was  non-fuited,  for  which  the  defendant  had  a  f«'<*ant  /haU 
return,  and  he  prayed  his  colls. — But  the  opinion  of  the  Court  avowr^^for"^ 
was,  he  fliould  not  have  cofts  ;  for  it  is  not  fuch  a  thing  for  which  amcrccrooai  ?" 
the  ftatute  {a)  doth  give  cofts,  for  it  extends  only  to  cuftoms  and  Ante.  245. 
fervices.  Po'**  3»9* 

Moor,  839.    Cro.  Jac  %%*  520.     Cro.  Car.  534.    Carth.   179.     i.  Bac.  Abr«  513.     DougJ.  709* 
a.  Term  Rep.  235. 

(«)  7.  Hen.  S.  c.  4*    ax*  Hen.  8.  c*  19.  and  vide  11.  Ceo.  2.  c.  19.  f.  22. 

Bind  again  ft  Plain.  Cm%  i6. 

FUt  Ante,  Page  2 1 8.     Ca/e  5. 

P  RROR.    Error  affighed  in  the  matter  of  law ;  and  for  that  the  Certainty  to  a 
'*-'  plaintiff  did  aver,  that  between  the  iitli  day  of  September  and  common  intent 
14  days  after  Afichaelmas  no  challenge  or  claim  was  made  ;  and  »*  ^"^cient  in 
doth  not  anfwer  to  the  refidue  of  the  nth  day  of  Sept.  if  claim  ^^t^^^Ig"' 
was  then  made.  Pofi.  858.* 

But  PoPH  AM,  C.  y.  and  all  the  Court  held  it  good.  For  it  ^°"«*-  '59- 
is  good  to  a  common  intent,  and  we  muft  not  pinch  fo  upon  in- 
fiances  of  time ;  and  it  fhalf  not  be  prefumed  that  challenge  was 
made,  if  it  were  not  fpecially  alledged.  The  law  prefumeth  all 
the  day  to  be  the  day  of  the  promife,  and  that  no  claim  or  chal- 
lenge upon  that  day,  if  it  be  not  fhewn  ;  and  in  any  plea  or  decla- 
ration, it  is  fufficient  to  fatisfy  the  common  intendment.  It  hath 
been  adjudged,  that  where  an  arbitrament  was  the  12th  of  Afrlly 
and  the  arbitrator  awarded  that  the  party  fhall  releafe  all  aftions 
until  the  making  of  the  award,  in  debt  upon  an  obligation  for  non- 
performance of  the  award  ;  he  pleaded  a  releafe  of  all  anions  until 
the  lathof  y^r/7;  and  it  was  adjudged  a  good  plea ;  for  the  inftant 
of  timeisnottoberefpefted:  wherefore  the  judgment  was  affirmed. 


Trinity 


Trinity  Term, 

35.  Eliz.     In  the  Queen's  Bench. 

Sir  John  Popham,  Knt.     Chief  Jupce. 
5/r  Francis 'Gawdy,   KnL  T 

John  Clench,  Efq.  V     Juftices. 

Edward  Feuner,  Lfq.  J 

Sir  Thomas  Egerton,  Knt.    Attorney  General. 
Sir  Edward  Coke,  Knt.     Solicitor  General. 


Casi  t.  Hughes  againfi  Robotham,  Executor  of  J.  S. 

AlcflccforyMn  A  SSL'MPSIT-  That  whereas  the  14th  Jpr'iU  t^c.  the  plain- 
may  forrcnder  to  "^-A  tifF  was  pofTcfieJ  of  a  leale  for  years,  and  the  teftator  was 
l^cn  for  "^'"^  r"     .      poffefted  of  Jiie  reverfion  for  years,  the  teftator,  in  confi- 


ycjirs,  tho'  the  ^^f^^io"  the  plaintiff  would  furrcnder  to  him  all  his  eftate,  pro- 
revcrfioncr  has  Diilcd  to  give  him  thirty  pounds  ;  and  alledges  i«^/?o,  that  20th 
a  icfs  term  than  j^priiy  iffc.  he  furrenders,  etc.  Upon  nan  affumfjit  it  was  found  for 
the  Icoce.  tlie  ulaiiKifF. 

Ante,  173,  * 

i.Uv.303.323.  Foster  moved  in  arreft  of  judgment,  Fisrt,  It  was  not  alleiJg- 
Pop- 3»»  3i-  cd  thatiie  was  pofieffed  of  the  entire  term  at  the  time  of  the  fur- 
^'  m!^*'  render ;  and  it  may  be  he  liad  alfigned  part  of  it  before  to  another. 
2.Roll.Ab.494. 

au Vent. 327.         Secondly,   Both  parties  are  termors;  one  in  pofleflion,  and 

ao7.  the  other  in  reverfion :  and  a  termor  cannot  furrender  to  a  termor, 

m!!!^?^^*        for  one  eftate  cannot  drown  in  the  otlier. 
fiowd.  541* 

2.BI.Com.i78. 

LdRayfn.402.  As  to  the  firft,  all  the  Court  held  clearly  that  the  declaration 
3.Bac.Abr.458.  is  good  ;  for  it  Ihall  not  be  othcrwife  intended,  but  that  tlic  cftarc 
Shep.  Touch,  jjj  continue  ;  and  it  being  but  an  inducement,  it  need  not  be 
^*'  foprecilcly  alledged. 

To  the  fecond,  Popham  faid,  it  is  clear  that  he  who  hath  an 
cftaie  for  ten  years,  may  furrender  to  him  that  hath  an  eftate  for 
twelve  years  ;  and  the  eftate  is  drowned,  and  the  other  fliallcomc 
in  poffcffion ;  and  there  is  no  doubt  buta  furrender  to  him  thathath 
a  greater  eftate  for  years  is  good,  as  to  him  that  hath  an  eftate  for 
life,  which  Gawdy  did  exprefsly  affirm ;  and  here  it  ftandeth  in- 
different, if  the  reverfioner  had  a  greater  eftate  for  years  or  not : 
but  if  one  be  leflec  for  twenty  years,  and  he  let  the  land  for  ten 
years,  and  he  furrenders  to  him  that  hath  the  refiduc  of  the  terra, 
this  is  good  to  convey  his  intercft,  but  not  to  drown  the  eftate, 
but  he  fliall  have  the  twenty  years  as  before  :  otherwife  it  is  of 

a  furrender  to  anotlier  man  that  hath  the  reverfion  for  years. 

Am 
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And  PoPHAM  conceived,  that  if  the  teftator  had  the  reverfion      Huchi« 
for  a  lefs  number  of  years,  yet  the  furrender  is  good,  and  the  eilate       «?««/' 
Ihall  drown  in  it.     And  it  a  man  be  leflcc  for  twenty  years,  and    ^**^'*"a**' 
the  reverfion  is  granted  for  one  year  to  anotlier,  wno  grants  it 
to  the  leilee  for  twenty  years,  this  is  a  furrender  of  the  firft  Icafe 
for  twenty  years,  and  is  us  if  he  had  taken  a  new  Icafe  for  a  year 
of  his  Icdor. 

^o^Fenner,  Jujlice^  afEtmcd;  and  faid  the  furrender  was 
good,  although  the  reverfion  was  for  a  lefs  term  for  years ;  for 
here  are  feveral  terms  out  of  the  reverfion,  and  one  cannot  Ante,  173. 
Hand  with  the  other;  but  coming  together,  one  Ihall  drown  the  2.81X001.171. 
other :  and  the  number  of  years  is  not  material ;  for  as  he  may 
furrender  to  him  who  hath  the  reverfion  in  fee,  fo  he  may  to  him 
that  hath  the  reverfion  for  a  lefler  term :  but  when  leflee  for  twenty 
years,  maketh  a  leafe  for  ten  years,  who  furrenders  ;  this  cannot 
drown  in  the  other,  becaufe  it  was  not  to  commence  until  the 
terra  expired. — And  it  was  adjudged  accordingly  for  tlic  plaintiff, 
r.  HllL  32.  C.  B.  Placito  I. 


Michaelmas 


^"^  Michaelmas  Term, 

35.  &  36.  Eliz.       In  the  Queen's  Bench 

AT    SAINT    ALBAN's^ 
Str  John  Popham,  Knt.   Chief  Jujiice. 
Sir  Francis  Gawdy,  Knt. 
John  Clench,  Efq. 
Edward  Fenner,  Efq. 
Sir  Thomas  Egerton,  Knt.     Attorney  Genertd. 
Sir  EdVvrard  Coke,  Knt.    SoUfitor  General. 


Juftices. 


CAi»  1.  Balfton  and  A.  his  Wife  Executrix  of  1^1.  S.  againft  Baxter. 

Part  payment  TT^EBT  Upon  an  obligation  made  to  the  teftator  to  pay 
mcDrt.^      I   J  i3l-6s.  8d.  dated  29.  ^j>ri7,  23.  £/iz.    The  condition  was, 

the  rtfidue  at  a  "^"^^  to  pay  ten  pounds  at  the  fcaft  of  5/.  Thomas  tHe  apoftle  then 

future  day  can-  next  cnfuing,  at  the  church  porch  of  Newton,     The  defendant 

not  be  pleaded  pleaded,  that  before  the  faid  feall^  viz,  ult.  Nov,  24.  Eliz,  the  tef- 

fn  bar  to^*^bt  ^^^^  ^^^  ^^^^^  "^^^^  ^^"^!  ^^^^  ^^  ^^  would  provide  for  him  fix 

on  bond,  pounds,  and  pay  it  at  his  houfe  in  N,  the  15th  day  of  Decmb, 

Ante,  4/.  next,  and  would  promife  that  he  would  pay  the  four  pounds  rcfi- 
Poft.  306. 309.  due  at  the  feaft  of  5/.  John  Bapt'ift  enfuing,  that  he  would  accept  it 

7*7.  b.  jj^  £yjj  fatisfaftion  of  the  faid  fum  often  pounds  ;  and  alledgeth  in 

5.  Co.  117.  a,  fa^o^  that  he  paid  the  faid  fix  pounds  the  laid  15th  day  of  December^ 

6.  Co,  44.  a.  and  then  promifed  that  he  would  pay  the  refidue  at  the  faid  feaft  of 
Plowd.  5.  ^^  j^j^^  ^^^  Baptifl  ;  anS  the  teftator  did  then  accept  the  faid 

promife  in  full  fatisfaftion  of  the  faid  ten  pounds.    Et  hoc^  ^c. 

Ld.Raym.1s2.  Upon  this  it  was  demurnd. — This  term,  upon  the  firft  motion, 

2.  lermRcf.    without  any  great  deliberaioi,  the  Court  did  adjudge  for  the 

plaintiff;  for  this  is  a  concord  pleaded,  and  is  executory,  and  fo 

can  be  no  bar  in  debt  upon  a  bond,  no  more  tlian  in  a  trefpafs; 

and  this  promife  to  pay  the  refidue 'is  a  thing  in  aftion,  and  can 

be  no  bar  of  a  debt  which  is  certain  :  as  in  debt  upon  an  obliga- 

*  tion,  it  is  no  plea  that  he  accepted  anotlier  obligation  in  recom- 

pence  of  it,    11.  Hen,  4,. — But   by  Gawdy,  If  he  had  pleaded 

payment  of  a  lefler  fum  before  the  day,  and  at  another  place,  in 

fatisfaftion  of  a  greater  fum  of  money,  and  had  relied  upon  it, 

this  perad venture  had  been  a  good  plea. — And  they  all  refolvcd  in 

the  principal  cafe,  tliat  it  was  no  good  plea  to  avoid  a  bond  upon 

fuch  naked  matter. 

CA*ti.  Nevill  agalnjf  Payne. 

infiro  u^arrnnto  f^UQ  WARRANTO  fucd  by  NevHl  in  the  name  of  the  queen 

it  is  a  mif- (rial  if  ^'  ,^..-.  ^'.   ..  .... 


(^ 


the  venire  be  of  ^^^^g^^^^  ^^^^  defendant,  for  claiming  a  lect  within  the  manor  of 
«  a  vivJ"  where  Medbume,  The  defendant  pleaded,  that  he  was  feifcd  in  fee  of  the 
the  prcfaiptioo  msLWor  of  Afedbume^  and  claimed  the  leet  there  by  prefcription ; 
is  in  right  of "«  ^nd  the  venire  facias  (they  being,  at  iffue  upon  the  prefcription) 
th^'T/Jrtf  A"f  ^^  awarded  of  the  vill  of  Medburne^  and  tried  againft  the  queen  : 
not  be  wufied.  ^"^  *^  ^'^  "P^"  motion  adjudged  a  mif-trial ;  for  the  prefcription 
*  being,  that  he  had  a  lect  within  the  manor  ofM.  and  iffue  joined 

upon 
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upon  it,  the  vifne  was  to  be  of  the  manor  of  M.  and  not  of  the  iftviLc 
village  of  M.  for  there  was  no  mention  of  a  village  in  the  re-  p^'f ^'J^ 
cord,  and  the  venire  facias  might  well  be  of  the  manor.  ^^^^. 

And  then  it  was  prayed,  that  the  pojiea  might  be  certified;  but».T.  Rep.484i 
becaufc  it  was  niiUtried,  and  fo  upon  the  matter  no  trial,  and 
l>eing  againft  tlic  queen,  it  was  ordered  the  pojiea  Ihould  not  be 
received  ;  for  if  it  mould,  the  defendant  might  exemplify  tlie  ver- 
dift,  as  duly  tried,  and  it  would  be  an  evidence  againft  the  queen, 
which  (hall  not  be  fufFered. 

Doctor  Cafar  againjl  Curfeny.  ,CAii  3. 

ACTION  FOR  WORDS.     That  whereas  the  plaintiff  was  Words  aaion- 
-*^  Judge  of  the  admiralty,  and  J.  S.  had  a  fuit  againft  the  de-  *^*«* 
fcndant,  in  which  the  plamtiff  gave  fentence  againft  the  defen-  ^^  ^^ 
dant ;  the  faid  defendant  faid,  that  the  faid  fentence  given  by  the  4.  t.  Rep.  199. 
plaintiff,  iftnuendo Jententiam  priffdi^\iffc,  yfTLSCorrmtly  giycn.  The 
defendant  pleaded  not  guilty,  and  found  againft  him,  and  200 1. 
damages  aueflcd.     It  was  now  moved  in  arreft  of  judgment,  tliat 
an  aAion  did  not  lie  for  thofe  words  ;  for  it  is  not  alled^ed,  that 
the  fentence  was  corruptly  given  by  the  plaintiff ;  for  it  may  be 
the  defendant  did  intena  it  was  corruptly  given  by  reafon  of  the 
falfe  tcftimony  of  falfe  witnefles,  or  corruption  in  them,  and  fo 
touched  not  the  plaintiff. — But  the  Court  held,  that  the  words 
can  have  no  interpretation  but  in  an  ill  fcnfe,  and  to  be  intended 
of  the  Judge  that  gave  the  fentence ;  and  fo  it  is  prccifely  alledged, 
in  the  declaration. 

Then  it  was  moved,  that  a  taks  was  awarded  de  circumjiantibus^  Jumcesof  ni/f 
which   was  not  to  be  awarded  in  this  cafe,  by  the  35.  Hen,  ^.priui  mzy  ^ye 
c.  6-  for  that  is  intended  to  be  granted  when  the  trial  was  all  by  V^l'^/^'^ 
Engli/h^  and  not  when  the  trial  is  per  medietatem  lingua ;  for  perad-  l^u/^aait 
venture  it  Ihall  be  all  of  EngUJhy  there  being  none  there  but  fuch.  /iji^^r,  for  fo 
— But  all  THE  Court  held  it  within  the  intent  of  the  ftatute,  and  many  alien* or 
within  the  letter  of  it ;  for  it  is,  that  in  all  aftions,  &c.  tales  Ihall  f^jj^*  ** 
be  awarded  as  in  the  bench.     But  a  queftion  could  not  be,  if  it  -  ^*"^" 

were  in  the  bench  ;  and  where  it  was  obiefted,  peradventure  there  Port.  818.841. 
fhail  be  no  ftranger  there,  the  ftatute  had  regard  to  it,  for  then  no 
tales  can  be  feryed  ;  for  the  ftatute  is,  tales  fcall  be  awarded  quales^  *®'  ^^  '^s. 
t^c.  and  fo  fhall  be  of  fuch  perfons  as  were  of  the  former  return,  ^"^liawk  ^'»' 
Thirdly,  It  was  moved,  that  the  tales  was  mif-awarded;  for  **     ^  '^^*' 
there  are  none  returned  but  aliens,  and  not  dc  medietate^  &i/*^And 
THE  Court  conceived  it  to  be  good.-    For  in  this  it  is  fufiicient 
to  return  fo  many  only,  which  with  the  other  might  make  a  full 
jury,  but  otlierwife  of  (ales  in  banco  ;  wherefore  here  when  aliens 
were  only  wanting,  it  was  fufiicient  to  return  them.     And  it  was 
adjudged  for  the  plaintiff. 

Rayne  againjl  Orton.  CAst  4. 

Hilary  Term,  34.  £//«•     Roll  70. 

ASSUMPSIT  for  50s.  upon  an  indebitatus  ajftmpjtt.     The  de-  a  concord  exe* 
fondant  pleaded,  that  after  the  ajjimpjit  there  was  a  concord  cutorv  in  part 
between    them,  that  he  fliould  give  to  the  plaintiff  fifteen  fhil-  "^"^^l^^^^^ 
lings,  parcel  of  it,  and  the  thirty-five  Ihillings  refidue  the  plain-^*^,^-^^*" 
tiff  Ihould  receive  of  him  in  hats  ;  and  alledgeth  the  payment  ofpio.vd.  \,  b. 

T.  Raym,  203.  450.     Ld.  Ray.  l^^, 
C^O.  )5LIZ.  PART  I.  X  the 
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Ratne       the  fifteen  fhillings,  and  that  he  was  always  ready  to  pay  the  red- 
a^amfi       j^g  jj^  h^\'&.  And  upon  this  it  was  demurred. — And'without  argu- 
ment it  was  adjudged  for  the  plaintiff;  for  it  being  a  concord 
Ante,  504.        cxccutOEv  in  part,  can  be  no  plea ;  for  a  concord  is  always  to  be 
».  T.  Rep.  24.  intircl  •  '^^ecuted,  and  not  to  be  executory  in  any  pvt.     And  it 
was  adjudged  for  the  plaintiff.     6.  Hen.  j.pL  9. 


Cai»  5. 


Sir  Chriftopher  Hilliard  againft  Conftablc. 
ON  for  thcfe  words  :  "  Sir  Chri/iother  Hilliard  \i 


«  Ui  is  a  ^W.  A  CTION  for  thcfe  words  :  "  Sir  Chrijiopher  Hilliard  1%  a  blood- 
•Vir<^r,w^^^  -tx.  <(  fucker,  and  fuckcth  blood;  but  if  any  man  will  give  him 
./*!I!!l'l.^!!r' '  "  a  bribe,  as  Ihcep,  or  a  couple  of  capons,  he  will  toke  them." 
able,  chough  Upon  not  guilty  pleaded,  it  was  found  not  guilty  as  to  all  the 
fpokenofajaf.  words  except  *^  he  is  a  blood-fuckcr,  and  fucketn  blood  ;"  and 
ticeofthcpMcc.  for  them  he  was  found  guilty. 

The  opinion  of  the  Court  was,  upon  motion  in  arrefl  of 
^  bTr  *^'  judgment^  that  tlic  lafl  words  not  being  found,  an  aftion  did  not 
*'  . '  ^'*'  lie  for  the  firfl :  for  though  he  alledged  in  his  declaration,  that  he 
was  a  juflicc  of  peace,  and  one  of  the  council  in  the  north  ;  yet 
the  firfl  words  cannot  be  any  flander,  for  it  cannot  be  intended 
what  blood  he  fucked.  And  by  the  advice  of  the  gjreater  part  of 
all  THE  JustiCES  o{  England^  it  was  adjudged  for  the  defcn* 
dant(tf). 

(«)  This  cafe  was  reconfidered,  and  jadgment  for  the  defendant  affirmed.  Poft.  433. 

Ca$i  6.  Burton  and  Eflove  againft  Gowell. 

Trinity  Term,  '^i,  Eliz.    R9IJ gz. 

AwMiJnwrlt-  T  RESPASS.  Upon  fpecial  vcrdift  the  cafe  wa§,  7.  S.  was 
ing  may  be  re-  ^  fcifcd  in  fee  of  land,  and  by  his  will  in  writing  maoe  at  P«/- 
vokcd  by  a  fjam^  dcvifed  the  land  to  the  defendant ;  and  after  at  Surjlon  lying 
parol  dcdara.  g^j^  ^y  -^  ^^  declaravit,  that  his  will  made  at  Pulham  fliall  not 
tion  importing  ^  j 
a  prefcm  in-      Itand. 

teniion,  Thcqueftion  was,  If  this  were  a  revocation,  becaufe  it  was  by 

Owen,  76.        word  only,  and  by  words  infuturoy  and  not  in  prafcnti  P 
^^'i^-y^'       To  tlic  firfl  it  was  refolved,  That  a  will  may  be  rcjvoked  by 
^owd'Jfg;::-  P^ol  only ;  and  lb  is  Harrifn^sCafe,  ,4.  Eli^  ^^y^r  ^lO^^ 
534.  To  the  fccond  it  was  laid.  That  verba  tnfuturo  ihall  be  taken 

Giib.  on  Wills,  futurcly  when  they  refer  to  a  future  aft,  otherwifc  when  they  rc- 
4{9-  fcr  to  a  prefent  relolution. — But  by  Popham,  if  he  had  faid,  "  1 

cow^'  ^I'  V'   **  ^^^^  revoke  my  will  made  at  Pulham^'^  this  is  no  prefent  revocation, 
P-  5*-  7-   f^^  j^  referred  to  a  future  aft  (a).     But  when  he  faith,  «•  It  Ihall 
(«)  Cro,  Jac     M  „Qj  ^^j^j .»»  ^j^i5  ^j^j^^g  ^ff^Q^  prcfently :  as  if  I  fay  to  another, 

t!Ro.Ab.6x5.  "  Y^"  ^^'^  ^^^^  ^y  ^^"^  ^^^  ^^^  y^^^  i"  this. is  a  prefent  kafc. 
Moor,  874.       — And  it  was  adjudged  a  revocation  (3). 

(h)  See  I9.  Car.  1.  c.  3.  which  retrains  parole  revocations. 

Cab«  7.  Sherburne's  Cafe. 

In  p  ohih.tion,  PROHIBITION  againft  the  parfon  of  "Thachfly  for  fuing  for 
ifcl^rrtf '^'*'  ^'^^^^^  of  woo^  of  the  par'rt  of  Thachjly.  And  furmifcd,  that  he 
Jifhii^rc^n  and  all  thole,  &c.  time  out  of  mind,  &c.  had  ufed  to  pay  to  tlie 
^c.  icn,orthai  vicar  of  Thachjly  ten  fliillings  yearly,  for  &11  tithes  of  wood  grow- 
the  prefcriprion  it  not  proved,  a  coaruk«tion  iliaJJ  n<^c  go.  Aav,  71.  x|6,  Poft.  716.  Moor*  ^c;. 
«.  T.  R^.  427.  55Ji 

ing 
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iiijjr  in  the  faid  place.    The  proofs  were,  that  he  paid  ten  fliiUings  SiitRi*iiifc*< 
for  difchargc  of  tithe-wood  in  the  park,  and  two  other  places.  CA»«i 

Coke,  Solicitor ^  moved  for  a  confultation. 

Firll,  Becaufe  he  furniifcd  he  paid  fo  much  to  the  vicar  in  dif- 
charge  of  tithes ;  and  by  this  the  right  of  tithes,  between  the  par- 
fon  and  vicar,  is  to  come  ill  qucflion,  which  is  mereljr^rtJble  ih 
the  court  chriftian,  as  it  hJith  been  tvvice  adjudged  in  this  court, 
Mich.  28.  W  29.  £//«.  inter  Hunt  ti  Bujh\  ixvA  Mich:  30.  & 
31.  Eliz,  the  Lady  Qrejhanis  Cafe, 

Second  caufe.   The  proofs  d6  not  prdVc  the  prefcription  ;  for  Crb  Car.  5^6. 
tJic  prefcription  is  to  pay  ten  (hillings  for  the  titheS  of  the  wood, 
&c.  and  the  proofs  are  of  that  park,  and  two  otlicr  placcs.-^-And 
of  that  opinion  was  the  Court  for  both  points. 

But  it  was  adjourned,  and  no  confultlttion  awarded. 

Crouch  againfi  Givers.  cxii  t, 

A  SSUMPSIT.    For  that  the  defendant,  in  corifideratibn  df  a  An  iMfmmdi 
^^  marriage,  &c.  aiTumed  to  give  him  unum  cubicuium^  innuendot  muft  have 
the  furniture  of  a  chamber;  and  for  non-performance  the  aftion  •®'"^y«o*» 
was  brought ;  and  upon  non  qffumpjit^  found  fo;*  the  plaintiff,  and  ^^  ''**^®' 
thirty-iix  pounds  given  in  damages.  10.  Co.  i3«. 

Coke,  moved  in  arreft  of  judgment,  that  the  breach  is   not  1.  TerteR«|^ 
well  aikdgcd,  in  not  giving  the  furniture  of  a  chamber,  and  the  ^^ 
innuendo  here  can  have  no  fuch  intendment ;  and  it  is  merely  a 
collateral  and  void  matter,  as  innuendo  ^  horfe  ;  for  the  inHuend$ 
ought  to  have  fomc  affinity  with  the  matter  precedent, 

God  frey  faid  the  phrafe  of  the  country  is  fo,  to  give  a  cham- 
ber upon  the  marriage  ;  tlie  meaning  is,  the  furnitufe,  &c. 

But  THE  Court  contra.  For  prima  facie ^  it  is  merely  contrary, 
except  it  had  been  fo  averred  in  pleadings  And  it  Was  adjudged 
for  the  defendant. 

Gravener  asclnjl  Rake.  cxtr.  ^ 

Trinity  Term^  l'^,  Eliz.    Roll  6\\. 

HTHE  queftion  was,  If  an  eftate-tail  might  be  of  a  copyhold  ? —  hold  may^bc^iu 
^    G  A  WDY  and  Clench.     It  cannot  be  by  the  ftatutc,  but  may  tailed  by  ft»c 
be  by  ufc  and  cuftom. — Popham  and  Fennkr  centra*  That  there  ftatutc  i/«</«ii# 
may  be  an  eftate-tail  by  the  ftatute  of  copyhold,  by  aquitatem  ra-  ^y  cuftom  only? 
tionis^  but  it  cannot  be  by  cuftom*  Poluii^'fty. 

907*     GUb.  Ten.  17 1.     Co.  Liti  60.  hi    4.  Co.  2).     9ce  li  Bac.  Abr.  439.     z.  Com.  Dig.  377. 

Hall  and  Gaven  and  Others.  .  C/«  lo, 

INDICTMENT  tpon  the  8.  tfen.  6.  c.  9*     Exception  was  in  an  india- 
-*•  taken,  becaufe  the  ftatute  v;as  recited,  j! aliqujs  cxpulfuifit  ct  dif-  ^^^^^'^ 
feifitus.i^her^is  the  ftatutc  is  vel  difflifituu  "^.V^^xXxx 

ButO  AWDYandFEKNER  held  it  notmuch  material;  for  although  ^  fouod  is 
words   are  disjunftivc,  yet  they  are  always  expounded  as  copula-  fatal, 
tivc  :    for  if  he  be  not cxpuljus  ct  dijji'jfitusl  aftion  lieth  not  upon  the  Ante,  186. 13 1 . 
llatutc.  ^  1   J  JJ  J      ^  t'  Poft.s5S.393. 

Secondly,  The  ftatutc  was  recited  vcl  aliquod  feeffameni^  aut  dip  ^^* 
contlnuationcth\  whereas  the  ftatute  it  poll  takm  infrc/Tum  aliouod feof"      ^  .  _       _ 
Jamf/U.     Ana  tor  this  mif-rccxtal  it  was  held  infumcient.  ^^  1^^  ^^^^ 

J,,  Hale,  17Z,     a.  Han-vk.  353,  3C6.    Dougl.  94.    Cowp.  474.     a    Tcr.  Rep.  581, 

X  a        '  Aad 


Hail  and 

Gaven  and 

Others* 
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And  it  was  moved,  although  tlie  indiSmcnt  was  void  for  the 
entry  with  force ;  yet  it  being,  that  tliey  with  others  riotosi  it 
foutose  entered,  &c.  it  fhould  be  good  for  the  riot. 

Curia  contra:  for  the  indiamcnt  beginning  with  the  ihtutc, 
and  cQnchxd\ng  contra  formamjiatutiy  this  can  have  no  relation  to 
any  ofFence,  except  upon  this  ftatute :  and  the  indiAment  was 
awarded  infufficient,  and  difcharged. 

CA>t  II.  Ball  againjl  Roane. 

A  CTION  for  thefe  words  :  "  There  was  never  a  robbery  com- 


-^  ^  "  mitted  within  forty  miles  of  ff^ellinghorcugb^  but  thou  hadft 


Where  flamter 
refers  to  an 

nmk  ba  avmd  "  thy  part  in  it."  After  verdift  it  was  moved  in  arreft  of  judgment; 
CO  hare  bap.  that  the  aSion  did  not  lie,  becaufe  it  was  not  averred  there,  was 
pcncd.  any  robbery  committed  within  forty  miles,  &c,  for  otlicrwifc  it 

^^  *'^        is  no,  flander. — Etfic  opinio  Cur'  ;  and  judgment  for  the  defendant 
Mich.  36.  ii.  37.  Eliz,  6.  R.  Pkcito  n. 


PoA.  34a. 


Case  I2« 


Cass  13. 

Words  aaioA- 
abia 


Prefton  againjl  Pinder. 

Words  aflioa*     A  CTION  for  thefe  words :  **  You  have  fought  to  murder  mc, 
able.  x\  c«  j^^j  J  ^^^  prove  it," — Adjudged  that  it  lay. 

Ante,  4* 

Guerdon  againft  Winterflud. 

ion-     A  CTION  for  thefe  words:  "  He  is  a  fuborner  of  perjury.'* 
■^     After  verdift,  Hakkis^  ferjcant^  moved,  that  the  adion  did 
not  lie  ■,  for  it  is  not  alledged,  that  he  fuborned  any  perfon  to 
commit  perjury  ;  and  the  words  of  themfelves  have  no  lenfe,  for 
one  cannot  fuborn  perjury. 

Curia  contra:  for  he  cannot  be  a  fuborner  of  perjury,  but  it 
muft  be  neceflarily  intended  he  did  fuborn  fome  perfon  to  com- 
mit perjury,  and  the  words  in  themfelves .  are  very  (landerous : 
wherefore  it  was  adjudged  for  the  plaintiff.  And  a  hundred  marks 
damages  being  given,  the  Court  was  moved  to  mitigate  them; 
but  they  denied  it. 

Piercpoint's  Cafe. 

A  CTION  for  thefe  words ;  •*  My  mailer  hath  put  me  awavt 
■^^  "  becaufe  I  would  not  be  a  Papift  ;  for  he  will  keep  no  fervants 
but  Papifts;'*  and  alledgeth,  that  he  was  a  juftice  of  peace.— Upon 
demurrer,  the  Court  held,  riiat  the  aftion  did  not  lie  for  thofe 
words  (a),  * 


CAtt  14. 

Words  not 
a^tionabl.'. 
Aace,  192. 


(a)  Sed  ifuan  ;  for  by  j.  Jac.  i.  c.  4.  f.  %%,  it  is  made  bif^htreafon  to  convert  others  to 
popery,     t.  Hawk.  67, 


Caiz  15, 


Young  againft  Watfon, 

EaJIcr  Term^  35.  £/i«.     Roll  ^l* 

r\ETINUE  OF  GOODS.     The  writ  was  advalentiam  <wenty 

^^  pounds :  the  declaration,  ad  valentiam  forty  pounds.— -It  was 


Variance, 
I.  Term  Rep, 

s.'com.Dig.iV^^J^^^K^^  error,  and  the  judgment  revcrfed. 

And  in  another  writ  oi  error  between  the  fame  parties,  Pafcb, 
35.  Eliz.  Rot  4Ji.       ^ 

Firft 
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First  Error  affigncd  was.  That  there  were  not  fifteen  days  be-  youK« 
twccn  the  /£/?^'and  the  return  of  the  venire  facias. — But  it  was  held,  «r*'s^ 
that  this  was  clearly  helped  by  the  ftatute  of  jeofails.  WATtoir. 

Second  Error,  That  the  venire  facias  had  no  return  ;  for  the  Error  in  v«nr# 
ftatute  did  not  help  non-returns,  but  mif-retums. — And  this  was/«f»^'' 
held  error ;  for  the  jury  appeared  without  warrant.     And  for  this  **^'  3*^ 
caufe  it  was  revcrfed.  *  » 

Gore  and  Uxor  againji  Perdue.  Cah  i6, 

EaftiT  7erm,  54.  £//«.     Ro/l  234. 
TERROR  upon  a  judgment  in  dower,  where  the  parties  were  at  f^fj^^^  ^ 
•*-'  iffuc ;  and  afterwards  the  defendants  made  default ;  whereupon  ^dJa^m  iTn* 
a  petit '^ape  was  awarded,  and  judgment  given  by  default.    Error  ground  tore- 
affigned,  that  the  tenant  was  within  age  at  the  time  of  the  judgment,    verfe  the  jiK|g. 

The  Court  held  it  no  error,  efpecially  being  after  appearance,  J^'* 
for  he  cannot  fave  his  default  by  non  fummons.     Fide  7.  Edw.  a.    f  *  ^^^'  557* 
tf  17.  Edw.  2.  "  Saver  de  Default.''  C»^' jac.  tiu 

Moor,  465.    1.  Brownl.ii&.    2,  Leon.  59.    3.BacAb.  159.    Poft.  323.    Ante,  51.    a.  Cr.  465. 

Tiblethorpe  againj  Hunt.  ca$e  17. 

Hiiarj  Term,  ^^.  EJiz.     Roli^^j. 
T^EBT  on  a  bond  of  14 1.  for  payment  of  7 1.     The  defendant  A  pajmene  in 
-*-^  pleaded  payment  at  the  day,  and  upon  this  they  were  at  iffuc.  ^'  *."'*****  ^^ 
The  jury  found  payment  of  fifty  (hillings,  parcel  of  it,  and  that  ^^J^^J^^' 
the  defendant  then  delivered  to  the  plaintiff  certain  hats  to  the  bond,  unieft  the 
value  of  the  refidue,  which  he  accepted. — And  it  was  adjudged  obiigee*s accept, 
againft  the  defendant;  for  this  is  no  payment;  but  he  might  have  ■nceisfpeciaiiy 
pleaded  this  matter  fpeciaUy,  and  then  tne  acceptance  of  the  plain-  ^^'^l^* 
tiff  had  been  a  bar.  «^  304- 

The  Queen  againft  IngerfalL  CA«t  is* 

A  TTAINT.    The  cafe  upon  fpecial  verdift  was,  E^rcoks  had  a  writ  of  lu 
•^^  Tued  an  information  for  the  queen  and  himfclf  againft  the  taint  lies  by  the 
defendant,  upon  the  ftatute,  for  buying  of  cattle  out  of  fair  or  que«aioncona 
market,  &c.  and  fuppofeth  he  bought  the  cattle  of  one  Peare-  dSiwdam'i^ 
foint  et  aiiis  ignotis.    The  defendant  pleaded  not  guilty,  and  the  ^«,«^{nforr 
jury  find  for  uie  defendant.  macion ;  but 

Upon  this  the  queen  alone,  for  (he  cannot  join  with  the  party,  though  the 
brought  an  attaint ;  and  the  grand  jury  in  the  queen*s  bench,  C**^-^!"2!  ^n^ 
Pa/ch.  35.  £//2.  find  this  fpecial  verdift, /«7.  "  That  it  was  given  ^^  \x^{^ 
•*  in  evidence  to  the  petit  jury  by  one  Jrhitworth^  tliat  the  defcn-  evidence, yet  the 
•*  dant  out  of  fair  and  market  did  buy  forty  cattle,  which  were  p^ffyj^y  fljali 
**  tbe  cattle  of  Pearepoint ;  but  they  found,  that  in  truth  the  cattle  ^  ^*y 
•*  were  bought  of  Whitwortb,  as  the  cattle  offVhitwortb ;  and  that  it  ^a  wi'l^r"* 
•i  was  not  given  in  evidence  that  they  were  bought  oi  JVUntworth^  materiil  to  the 
«•  as  the  cattle  of  fVhitworth :  and  if  upon  the  whole  matter,  &c."    point  in  iOue. 

And  it  was  argued  by  Coke  and  Mann/^  the  queen^  that  upon  ^'^^  «4o. 
this  matter  the  jury  is  to  be  attainted :  for  here  the  point  in  iffoe 
is  found,  that  tiiey  were  bought  out  of  fair  or  market;  and  it  is  i.R<xAh.a88. 
not  material  if  they  were  bought  of  him  that  is  named  in  the  in-  ♦•  J^n'46» 
formation,  or  of  others ;  and  then  the  petit  jury  was  to  find  him  a>.  Litl'cl^ 
•94.355.    Vaugh.  153.     II.  Co.  6.    10.  Co.  119.    Carth.  36ft*    Ld.  Ray.  59.  470.    5«  Mod«7(,iit» 
Salk.  105,    Sldo.  595.    n.  Mod.  85.    3.  Inft.  1$^    |.  BL  Com.  403, 404* 

X  3  guilty; 
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The  QHiiif  jpiilty ;  and  for  that  cited  38.  Hen.  8.  Bro.  "  IJJuesy  81 .  and  a  Caf? 
mfairtfi  jj^  ^Yit  exchequer,  13.  £//z.  in  an  inforrqation  for  buying  of  corn 
^'*°***^*'^'  of  J.  S  contra  formamjfatuti ;  and  the  jury  find  it  was  bought  of 
y,  B.  and  adjudged  againft  the  defendant. — And  fo  the  Justices 
did  agree  here,  that  the  buying  of  the  cattle  of  any  other  perfon  is 
fufficient  to  maintain  the  information.  And  although  it  be  matter 
of  law,  yet  the  jury  finding  the  contrary  to  it,  an  attaint  lieth ; 
as  was  Plea  Jars  Cafe^  id.  Eli%.  and  5.  £7/z,  Dyer^  219. 

It  was  here  faid  by  the  Justices,  that  it  the  Judge  delivers 

the  law  to  the  petit  jury,  and  they  find  accordingly,  altliough  he 

(«>  14,  Riy.     miftakcs  the  law,  the  jury  fhall  not  be  attainted  (^?).:T-And  it  was 

j^70r  moved,  if  an  attaint  lieth  where  verdift  pafleth  againft  the  queen 

upon  an  information.     And  the  Court  held  it  did.       -  # 

But  in  the  principal  cafe  the  Court  held,  that  there  was  no 
fufficient  matter  to  attaint  the  petit  jury.  For  it  a^yeareth,  that 
the  evidence  given  to  them  was  falfe  in  part ;  and  although  die 
falfity  was  in  a  point  not  material,  feiU  that  the  cattle  were  the 
goods  of  Pearepointf  whereas  they  were  the  goods  of  ffhitworth ; 
yet  by  reafon  of  this  falfity,  the  jury  need  not  give  him  credit  iq 
any  other  part ;  and  fo  they  had  no  caufe  to  find  their  verdift  up- 
pn  this  oath  againft  the  defendant.  And  here,  though  it  was 
found  he  fold  them  ut  averia  IVhitworih^  yet  this  is  an  exp#efs 
averment,  that  they  were  the  gqods  of  fVhitworth  ;  as  in  pleading 
it  is  allcdgcd,  th^t  land  defpend  to  one  utfillo  et  haredi^ 


P4i,l9.  Hanger  ^7^tf/«/ Fry,    . 

On  a  fuggeftion  HTHE  cafe  upon  fpeciftl  verdift  was.  That  th«  plaintiff  recovered 
^hat  a  defendant  *  in  debt  againft  H,  Fry^  and  fued  a  writ  oi  elegit  \  and  tlic 
bas  other  lands  fherifF  did  deliver  to  him  fome  lands  of  the  faid  H.  Fry  in  extent ; 
Iqiheftmc  fyper  quo  the  plaintiff  came  in  court,  and  furmifeth  that  the  faid 
^r/"/may  be  ^'  -^O'  ^ad  Other  lands  in  the  fame  county,  and  prayed  another 
awarded,  on  the  elegit^  and  had  it ;  and  by  virtue  of  this  fecond  writ,  tlie  lands  in 
return  of  the      gucftiou  were  delivered. 

fin\  thftt.  The  queftion  was.  If  this  fecond  extent  was  good  ?  an^  if  not, 

Ante,  160.  whether  it  is  void  or  voidable  ?  18.  Edw.  2.  **  Execution^*'-  149. 
Idoor,  34|.  "       22.  Edw.  3.  jp/.  14.      20.  Hin.  8. 

I.  Roll.  Abf.        PoPHAM,  Ckkf  Jvjtice .    If  it  doth  appear,  that  the  plaintiff  had 

p^ib.  Ex    1     ^^^^  *^  ^^^  '^^  upon  the  delivery  of  the  (heriff,  and  accepted 

/.  Lut.  435?'    it*  ^beji  he  cannot  afterwards  take  a  new  extent ;  and  if  he  doth, 

pou^l.  231.      it  is  wholly  void,  and  not  merely  voidable  or  erroneous;  for  then 

the  record  is  ended,  the  attornies  of  both  parties  are  out  of  court, 

and  it  is  as  a  writ  without  original,  which  is  wholly  void.     Bup 

here  it  is  found,  fuper  quo  he  came  and  prayed  a  new  extent ;  and 

|:liis  fhall  be  intended  the  firft  day  of  the  extent  returned,  ^d 

then  it  is  reafon  that  he  m;^y  waive  it,  and  pray  a  new  extent ;  Tor 

he  never  accepted  of  the  firft ;  and  fo  are  the  books,  that  if  the 

flemandant  in  dower  accepted  the  land  afligned  by  the  (heriff,  fhe 

pnnot  in  another  terra  pray  a  npw  execution. 

Fenner.  and  Clench  were  of  the  fame  opinion;  and  faid,  h 
|S  the  cpurfe  in  the  comippn  pleas  to  grant  a  new  elegit^  if  t))e 
party  pray  it  upon  fuch  furmifc. — And  afterwards  it  wjs  ad- 
i]3<lged^  that  the  new  e^ctent  was  good. 

Stainer 
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Stainer  agalnft  James.  Ca«  ««• 

IT  was  moved  in  arreft  of  judgment,  that  the  name  of  the  Ihcriff  *^^^^'*''"'* 
^  was  not  to  the  diflringas^  nor  to  the  tales  awarded  upon  it ;  and  it  [^^  thcprol 
was  tried  by  nifi  prius.   And  it  was  faid,  that  the  name  of  the  flicrifFccft  to  the 
was  not  of  necelfitjr  till  the  ftatutc  of  Tork^  nor  was  ufed  or  ap- jurori,it«a 
pointed;  and  by  tliat  ftatutc,  the  iheriff  is  to  forfeit  a  penalty,  ifoofetoftay 
he  doth  not  return  his  name  upon  it ;  but  this  doth  not  make  the  ^n^^^^^f*** 
return  ill,  and  it  is  helped  by  the  32.  Hen,  8.  c.  30.  which  helps  p^^,  ^5^ '^o^ 
infufficient  returns ;  and  no  writ  returned.  704. 

Curia  contra:  for  of  ncceffity  the  name  of  the  (heriff  is  to  be  j^^^^  ^     j^^ 
to  the  return,  otherwife  it  appeareth  not  by  what  warrant  it  came  cro.  jac/iss, 
in ;   and  otherwife  any  man  without  the  IhcrifF  might  return  Crp.  Car.  1%^ 
writs,  which  would  be  a  great  inconvenience :  and  th»  ftatute  doth 
aid  only  infufficien^  returns,  or  when  the  writ  cannot  be  found  ; 
fo  it  may  be  intended  it  is  embezzled.     But  here  it  appeareth,  and 
that  it  was  never  returned  ;  wherefore  it  cannot  be  good«    And  it 
was  faid,  it  was  fo  ruled  in  the  common  pleas,  3;.  Eliz.  K^alklie's 
Cafe ;   and  alfo  in  this  court  between  Mark  and  Lancajier,     And 
for  this  caufe  the  judgfnent  was  ftayed. 

Chikle  againji  Towers, 

A  SSUMPSIT  in  the  county  of  fFarwick^  fVarwlck  being  in  the  ^  rtUtivtitiiXi 
•^  ^  margent.     And  declarcth^  That  the  defendant  was  pofleflcd  of^^^^'^  '^ 
a  term  for  years  at  Nortony  in  the  county  of  Northampton ;  et  po/lea^  ^*^*   *""**' 
^pud  Stonely  in  com*  pradiif  aflumed,  &c.  Ante,  lox. 

Upon  w>n  affiimpjit  the  venire  facias  was  awarded  de  Stonely  in  P«ft-  j»4«  43^  • 
com*  fVar%  and  trial  upon  iL 

And  it  was  held  a  mif-trial  by  all  the  Court  ;  for  apud  Stonely 
in  cam.  pradi^,  (hall  be  intended  in  cenu  North,  which  is  laft 
named,  and  not  to  IVarwicky  which  is  in  the  margent. 


X  4  Hilary 
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36.  Eliz.     In  the  Queen^s  Bench* 
Sir  John  Popham,  Knt.     Chief  Jujiice. 
Sir  Francis  Gawdy,  Knt.  1 

John  Clench,  Efq.  >     Jujiices. 

Edward  Fenner,  Efq.  j 

Sir  Thomas  Egerton,  Knt.  Attorney  General. 
Sir  Edward  Coke,  Knt,  Solicitor  General 


Casr-i.  Thomaigh  againft  Difney. 

The«^»>i'^of  T^EBT  upon  an  obligation  of  four  hundred  pounds.  The 
nam^clfn^'*  I  J  d^^^^^ant  dcmandcth  judgment  of  the  bill,  for  that  the 
m^^ril\ln\  -■— ^  plaintifF.  in  the  obligation  was  named  J.  Tharnaigb,  dt 
dec  irationin  Fenton  in  conC  Nott.  arm\  and  in  the  declaration  he  was  named 
dcb£  on  bond.  Jo,  Tho.  arnC ;  fo  "  dt  Fenton  in  eonC  Nott.*'  were  left  out ;  and  for 
this  variance  demands  judgment. 

Upon  motion,  without  argument  it  was  ruled,  that  the  defen- 
dant fliould  anfwcr  over ;  tor  this  is  no  variance  to  abate  the 
bill :  when  he  is  well  named  in  his  proper  name  and  firname,  the 
addition  is  not  material ;  otherwife,  if  it  were  of  the  part  of  the 
defendant. 

Coke,  Solicitor  tJeneral^  who  pleaded  it,  faid,  That  he  did  it 
only  to  gain  time,  becaufe  it  was  a  matter  of  great  extremity. 
Vide  3.  Hen.  6.  pi.  23.     5.  Edw.  3.  fl.  230, 
■\ 
Fortcfcue  againj  Hext. 

Hilary  Term,  3 5 .  Eliz.    Roll^^. 

Words  aaioo-    A  CTION  for  tliefc  words :  Thou  art  a  witch,  an  enchrnter,  a 
able.  "^  *•  necromancer,  and  a  forcerer,  and  thereby  waft  the  caufe  of 

♦•  the  death,  of  my  hufband." — Upon  demurrer,  and  reading  the 
record,  without  any  argument  adjudged,  that  the  aftion  lay.  For 
by  PoPHAM,  there  cannot  be  more  heinous  words,  and  by  them 
the  party  was  to  fuffer  corporal  punifhment. 

Not  A.  The  fame  Term  and  Roll,  between  the  fame  parties, 
aftion  for  thcfe  words  :  •*  He  is  i,  witch,  and  bewitched  my  huf- 
**  band  to  death  ;  FOR  he  made  his  piSure  in  wax,  and  roafted  it 
•*  every  day  by  the  fire,  until  he  roafted  my  hufband  to  death." 

Upon  demurrer,  Harris,  /Jr/Vtf«/,  moved.  That  thefe  words 
will  not  maintain  an  aftion ;  for  when  fhe  fliewed  the  caufe  of  the 
words,  it  appeareth  to  be  |  vain  and  fond  conceit,-  and  then  no 
caufe  to  call  him  a  witch ;  as  to  fay,  •*  Thou  art  a  thief,  /or  thou 
**  haft  ftolen  my  evidences." 

liut  THE  Court  held  tlie  words  very  heinous  and  aftionablcj 
and  it  was  fo  adjudged. 

Sec  the  ftatutei  i.  Jac.  i.  c.  %%.  and  9.  Ceo.  2«'C.  5.     i.  Hawk.  P.  C.  8. 

Bleverhaflett 
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Bleverhaffett  againfi  Bafpoole.  cust  3. 

A  CT^^^  ^9^  words,  for  that  the  plaintiff  was  a  jufticc  of  the  Words  aaifin- 
•^^  peace,  and  the  defendant  was  indifted  of  felony,  and  pleaded  •^^ 
to  it  not  guilty.  The  defendant  faid  thefe  words,  "  Afr,  Hajptt  did 
**  feek  my  lire,  and  offered  ten  fhillings  to  the  under-fheriff  to 
**  impanel  a  fpccial  jury  that  might  find  me  guilty  of  the  felony."— 
And  it  was  adjudged  that  the  words  were  very  ilanderous,  being 
ipoken  of  a  juftice  of  peace :  and  the  plaintiff  had  judgment. 

• 
Dodor  Ford  et  Uxor  againft  HoUingborough.  ca«  4. 

Trinity  Term,  ^^,£IrK.     Roii^Sl, 

T^EBT  upon  an  obligation  brought  by  the  plaintiff  and  his  AtxuKitopt/ 
'^^  wife,  executrix  of  Dr,  Drury,     The  condition   was,  That «" annuity  to^f. 
whereas  Dr,  Drury  had  let  land  to  the  defendant  for  feventeen  ^^  ^  ^**  ^ 
years ;  if  tlie  defendant  or  his  executors  do  pay  to  Dorothy  Goldin^-  nfay'occupy^tho 
ham  ten  pounds  yearly,  during  the  feventeen  years,  if  he  or  his  lands  let  to  him 
aiiigns,  and  all  other  perfons  that  fhall  claim  -the  faid  lands  under  byB.  itfbifeited 
him,  {bailor  may  fo  long  occupy  the  fame  lands,  &c.  thatthcn^  &c.  by  non-payment 
The  defendant  pleaded,  that  within  five  years,  &c.  he  farrendered  ^jij^J^*/*^ 
the  faid  lands  to  Dr.  Drury ^  and  that  all  times  before  he  paid  the  rendered  the 
ten  pounds  :  and  upon  this  it  was  demurred  in  law.  laiuU  to  B. 

Coke  argued  for  the  defendant^  for  that  his  eflate  was  ended  by  „  . 
the  aft  and  ailent  of  the  obligee  hiififelf,  who  was  to  take  advan-  HctL  54, 
tage  of  it,  and  therefore  the  aftion  did  not  lie. — T  anfield  cotUra.     Yeiv.  aj. 

All  THE  Court  held  that  the  aftion  did  lie ;  for  the  con-  Poph-  39- 
dition  was  collateral  to  pay  money  to  a  ftranger,  fo  long  as  he  or  ?^*"'  '^ 
his  aiSgnees  might  enjoy  the  land.    Here,  though  he  furrendered,  ,,  wood*sCoa. 
yet  to  a  ftranger  his  eftate  is  not  determined,  but  is  in  effe :  and  3^5. 
this  is  an  aft  to  be  done  by  him  to  a  ftranger,  which  the  obligee  Doug;!.  384* 
fhall  not  eftop  him  to  do  ;  and  the  obligee  who  had  the  reverfion,  *•  '^*"»  *^ 
and  who  is  m  by  the  furrender,  is  as  to  a  ftranger  in  by  him,  ^^^* 
and  under  his  title,  and  occupied  as  his  affignec.    Alfo  the  words 
are,  if  he  fhall  or  may  enjoy,  &c.  and  here  he  might  have  enjoyed 
it ;  and  therefore  during  the  time  he  might  have  enjoyed  it,  he 
is  to  pay  it. 

But  PoPHAM  faid,'  if  the  condition  had  been,  if  he  or  his  af- 
fignees,  or  thofe  who  fhould  occupy  the  lands,  fhould  pay  the 
money,  and  after  he  had  furrendered  to  the  obligee,  and  he  did 
not  pay  it,  the  obligation  had  not  been  forfeited  ;  for  the  obligee 
in  that  cafe  was  the  party  that  was  to  pay  it,  and  he  fhould  not 
take  advantage  of  the  non-payment,  as  35.  Hen.  6.  **  £ar"'-^ 
Wherefore  it  was  adjudged  for  the  plaintiff. 

Clerk  againft  Day.    .  Cauj. 

Hilaiy  Term,  35.  Eliz,  RoUj^. 

'T^HE  cafe  upon  fpecial  verdift  was,  JoanAfarJh  devifed  certain  Adevifoto^. 

•*•    land  to  Rofe  her  daughter  for  life  ;  and,  "  if  fhe  marry  after  'or  life,  md  if 

«•  my  death,  and  have  heir  of  her  body,  then  I  will  that  the  heir,  ^2^*^ 

Yam  htir  of  her  body,  then  the  heir  (hall  have  the  land  after  her  death.— ^.  If  this  paflei  an  eftate  in 
tail,  or  for  life  ?  S.  C.  Owen,  148.  Moor,  593.  i.  Roll.  839.  i.  Roll.  417.  and  fee  i.  Str.  15. 
2^  Ray.  205.   Fiu^.  h*    !•  Burr.  4a.  45.    3.  Cook  Dig.  16.   PowelonZlev.  363.   2.  $tiiDgQb  79S.  804. 

"  after 
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CfcEHK       "  after  my  daughter's  death,  Ihall  have  the  land,  and  to  the  heir* 

-f-i-A       ••  of  their  body  begotten ;  and  if  ray  daughter  die  without  iflbc  of 

^"^^^        ««  her  body  begotten,  then  Philip  7'aylor  Ihall  have  it  to  him  and 

*«  his  heirs."    JoanJMarJh  died.    Roje  married  Silly^  and  bad  iffuc. 

The  queftion  was,  If  Rofe  had  an  eftate  in  tail,  or  for  life  only  ? 

Firft,  It  was  agreed  by  all  thje  Justices,  that  a  devifc  to  one 

and  tbi  heir  of  his  body,  is  an  eftate  tail,  and  (hall  go  to  all  the 

(«)  s  Roll,     heirs  of  her  body  ;  for  *'  AnV"  is  mmen  colle^'tvum  (tf),  and  one 

Abr.  153.        can  have  but  one  heir  at  one  time,  and  this  fhall  go  from  heir  to 

l-*"^-^."-     heir. 

832.  K«  pi.  X. 

6ii>.    s.Godb.  15^.     T.Jones,  III.      Rob.  OareOc.  95,  96.     Burr.  4.  part  ▼•    pi*  38.    Viii*  Ab. 

•*  Dtrik"  U.  a.  pi.  13.  and  *•  Pa-oU"  H.    See  i.  Strange,  14. 

But  Gawdy  and  Fenner  held,  that  Rofe  had  but  an  eftate  for 
life ;  for  fo  it  is  limited  by  exprcfs  words,  tliat  ftie  Ihall  have  for 
life  ;  and  then  her  heir  ihall  take  as  a  purchafer,  and  it  Ihall  not 
(*)Poft.3,6.  execute  in  i?e/^^  (A). 

453.  1.  Co.  66«  Raym.  333.  Keb.  x8.  99.  l^^.  Godb.  155.  ».  Sd.  51.  ».RoIkRep.  »56.  plowd.  #9.  b. 
Palm.  404.  Hed.  76.  Styles,  250.  x.RoU.83a.  x.  RoQ.  a53.4X7.  i.BnUl.222.  Moor,  583. 
Oweu,  148.   Co.  Lit.  8.  Cro.  Jac.  145.    Vide  i.  PeereWill.  57,  58.  88.    2.  Borr.  mo.     i.Salk.  242. 

PoPHAM,  Chief  Jufttcey  contra.  For  the  eftate  is  limited  to  the 

anceftor,  and  after  limited  to  the  heir,  and  fhall  execute  in  the 

anceftor;  efpecially  the  words  being,  *•  if  flic  hath  any  heirs,** 

(0  No  juHg-     and  therefore  intended  that  any  heir  Ihall  have  it.  Et  adjmrnat^  {c). 

tnenl  is  entered  on  tlie  roUt  yet  iS/oor,  593.  fays  the  opinion  of  the  Court  was  given ;  and  Halt  cites  it  as 
ruch  in  the  cafeof  T^k  Kin^  v.  MtUtmg^  i.  Vtm.  114.  225. — See  a.  Stra.  804.    Fltzgibbon,  34. 

In   the  cafe  of  Sbaw  v,  ff^eigb^  D.  R.  *^  ttr  wty  itatb^  mud  Amv*  ah  t  heir  •/  hm 

Mich.   9.  Geo.  I.    Lord  Raymokd  in-  •«  My  then  lawfullt   begotten,    / 

rpe6>ed  the  roU  of  this  cafe  (the  true  name  *>  wU  that  that  bar  afttr  my  dam^heer^s 

of  V9h\ch\%  Cheat  V,  Day.  See  2.  Stra.  804.)  **  death  Jha/l  heve   the  land^   &c.    &c«** 

and  that  the  devife  was  :  **  lffi$  mmrry  aj^  L.C.  B.  Park  tH*s  MSS* 

Case  6.  Waring  againfi  Whale. 

Eafier  Term,  34^  Eliz,.    Rail  132. 

If  It  decs  not  pRROR  to  rcverfe  a  fine  in  Shrew/bury,  levied  before  the  bailiffs 
appear  by  what  *-'  there. — Firft  Error.  It  did  not  appear  that  they  had  any  au- 
authority  a  fine  thority  to  take  fines,  and  they  cannot  have  it  by  prefcription,  or  by 
"oid!*****"**     general  words  in  the  king's  grant. — Second,  It  is  levied  without 

any  covenant.-^Third,  It  is  de  mcfjitagio Jive  temmento^  which  is  in 

the  difijunftive,  and  incertain  {a). 
{a\  Soethecafe     CuRiA.  This  fine  is  void,  for  that  it  appearetli  not  by  what 
ste^**v.Co7rt-  authority  the  fine  was  levied  ;  for  it  is  in  derogation  of  the  crown, 
|icy,  ante,         *"d   profits  of  the   crown,  pro  Uceniia  concordand^.     And  P^chn 
M6f  XI 7*        36.  Eliz.  the  fine  was  reverfed. 

Case  y.  Ka.  Gcancs  againft  Portman. 

THeconfcniof  TPHE  cafe  upon  fpecial  verdift  was,  J.  Geanes^  the  hufband  of 
oncjoint-te-  the  plaintiff,  and  71  G.  were  joint-tenants  for  life,  the  Te- 

nant that  the  vcrfion  to  H.  Portman.  J.  Geanes^  by  the  affent  of  71  G.  o<;cupi-* 
^Oier  fhail^  oc-  ed  the  land  alone,  and  took  the  profits  alone  to  his  own  ufe,  and 
th^profit/of  i*he  ^°^^^  *^  \^^^  ^^  ^*5  ^^^  «fc>  ^"d  made  the  plaintiff  his  execu- 
iand  to  his  own  ^9^*  ^^d  died  :  and  afterwards  T.  G.  made  his  wife  executrix,  and 
ufe,  is  a  kafe  at  died  ;  ftie  fold  the  corn  to  the  dcfendantji  whp  toqk  it ;  and  the 
fr«^!  plaintiff  brought  trcfpafs, 

Upon 
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Upon  jnorion,  all  the  Court  ^jccd  for  the  plaintiff;  for  by      CtA!i«t 
this  aflcnt,  that'  J.  G.  alone  fhouH  occupy  the  land,  and  take  the    p  '^'^ 
profits  to  his  own  ufc,  this  doth  amount  to  a  leafc  at  will,  which^     ©aTMAii. 
one  joint-teniant  may  make  to  the  other  ;  fo  the  plaintiff  hath  q^^  jj^  ^^^^  ^ 
good  title  :  but  if  he  had  faid  to  his  companion,  ^'  I  will  not 
•*  occupy  it,"  this  had  not  been  material,  for  lie  doth  not  by  thjs 
aflent  that  his  companion  fhall  have  all,  nor  gave  anything  by  this 
to  his  companion. 

Pratt  againft  Stocke.  Cas*  8. 

A  SSUMPSIT  by  an  adminiflrator.     And  counts  of  an  admini-  Apcrfonnwybc 
"*^  ftration  granted   to  him  by  Tho.  Tayler^   bachelor  of  law,  commiflafy  to « 
Commiflary  to  the  hi^o^  oi  London.     The  defendant  pleads  the  *>»^op '*»<>'''•«« 
37.  Hen.  8.  c.  17.  intending  that  none  by  that  flatute  can  be  ^^l^'*^^^ 
commiffary  but  a  dofior  of  Unu.     Alfo  that  fince  the  lafl  continu-  J^  '     ^^ 
ance  (which  was  from  quindena  Martini  to  die  Luna^ojio^i.  HillariiJ  p^'-J[ 
the  bifhop  of  London  granted  admin iflration  to  him  by  his  letters  CtoIcw,%^%. 
bearing  date  2*].  January.  Upon  this  it  was  demurred.  Two  points  S3ci3.Car.»x.m« 
were  moved. — F irfl,  If  a  bachelor  of  law  may  be  a  commiflary 
fince  the  37.  Hen.  8.  c.  17.? — Second,  If  adminiflration  be  com- 
mitted pendente  billa^  if  the  will  abatetih  ? — But  as  to  that,  it  was 
held  clearly  that  the  plea  was  mif-pleaded  ;  for  this  is  pleaded  after 
the  darrein  continuance^  where   it  appeareth  to  be  atter  his  plea 
pleaded.     But  the  Court  held  for  the  plaintiff. 

PoPHAM,  y«/?/V^,     faid,   that  adminiftration  and  probate  of  if  adminiftf*- 
wills  was  by  the  common  law,  which  any  might  do ;  and  the  i»o«  ^  gwnto! 
37.  Hen.  8.  c.  17.  is  in  the  affirmative,  thatdoftors  of  the  civil  law  ^  ^^^^ 
jnay  be  commifTarics  though  they  are  married  ;  but  it  is  not  re-  ftrft^°not^iwW 
llriftive  that  no  other  may  be  commiflaries,  and  therefore  taketh  but  vOahU   ' 
riot  away  the  liberty  at  common  law.     And  if  a  bachelor  at  law  only, 
cannot  oe  a  commiffary,  yet  afts  done  by  him  are  not  void  till  ^^^  4ST- 
they  be  avoided  by  fentcncc ;  as  if  a  layman  be  prefcntcd,  inflitu-  ^^*  ^•"'  ♦^ 
ted,  and  induScd,  this  is  not  void.— And  to  the  fecond,  they  hold  c<^.  140. 
that  if  letters  of  adminiflration  be  granted  to  one,  and  after  are  Cro.  Jac  t^S^ 
granted  to  another,  by  this  the  firfl  are  not  avoided,  except  by  aS9- 
judicial  fcntencc ;  but  by  the  mif-pleading  this  comcth  not  in  qucf*  ^"^  *^5* 
tioQ. — ^A^d  the  plaintiff  had  judgment. 


Buckland  againft  Brook. 

HiUay  Term,  35.  Elite.     Roll  360. 


Caw  9. 


ASSUMPSIT  againflthe  defendant,  as  adminiflrator,  W.  Brooke  An  admiiiiilr^. 
.  upon  an  indebitatus  ajfumpjit.  The  adion  was  brought  Hill  35.  ^^u^"^  ^ 
The  defendant  pleads,  that  the  inteflate  fuch  a  day  made  an  obliga-  ftm^cootnla 
tioii  to  y.  5.  of  forty  pounds  for  payment  of  twenty  pounds  at  debts  while 
Micbaelmq^^  which  fhould  be  jfnn.  Dom.  1593  ;  and  that  he  hath  bonddebure- 
fully  adminif^ered  all  the  goods  of  the  inteftate  which  were  the  ^^"J^'J^V 
intcftate's  at  the  time  of  his  death,  except  to  fatisfy  the  faid  twenty  ^bJ^°^ 
pounds  :  etjic  nihil  habet  nee  tempore  fxhibitionis  billie  pradi£i^  habuit^  not  due  1  and 
{^r.  and  upon  this  it  was  demurred.  //rw.  adm. 

Foster f  for  the  plaintiff.  That  this  debt  upon  contraft  is  to  be  <^^*«8«^» 
fatisfied  before  the  debt  upon  the  obligation,  which  is  not  yet  "^^^"^J^^]^ 

$im€  of  his  death,  is  {[ood.    Foil.  {75. 822*    Went,  141.    3.  Ler.  57.    Cro.  Car.  363.    B.  I\.  H.  »x8. 
i.Salk.  i«s9^    J.  Term  Rep* ^Q. 

due  J 
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BocKtAif  D  doe ;  for  by  this  means  he  may  defeat  all  contrafis  by  a  debt  upon 
^f^V^  bond  which  fhall  be  due  one  hundred  years  after.  Alfo  the  plea 
Saooc.  jg  ^^^  good,  for  that  he  faith  that  he  hath  no  goods  which  were 
the  inteftate's  at  the  time  of  his  death ;  for  he  may  have  goods 
that  were  not  the  inteftate's  at  the  time  of  his  death ;  and  fo  is 
7.  Hen.  4.  pL  39-  Alfo  he  ought  to  anfwer  to  the  time  fince  the 
Dill  exhibited ;  for  he  ought  to  fay,  he  had  not  at  the  time  of  9ie 
bill  exhibited,  or  at  any  time  pojiea ;  and  non  habet^  tsfc-  without 
anfwering  to  the  mean  time  is  not  good. 

Curia  contra.     The  matter  of  the  plea  is  good,  for  debts  upon 
^  bond  are  to  be  paid  before  debts  by  contraA  ; ,  and  this  proved  by 

the  declaration  m  thefe  anions,  that  he  hath  fufficient  to  fatisfy  all 
other  debts.  And  to  the  firft  exception,  the  plea  is  good  to  a 
common  intent ;  and  if  the  truth  be  as  the  plaintiff  Tuppofeth, 
he  is  to  fliew  it ;  and  the  Year  Book  of  7.  Hen.  4.  is  not  law  in 
that  point. 

The  Court  doubted  as  to  the  laft  exception  ;  but  Daniel 
faid  it  was  but  of  form,  and  it  was  not  mewed  for  caufe  of 
demurrer.     £t  adjournatur. 

CAti  10.  CordaFs  Cafe, 

A  dcvifc  of  "T^OTA.  Coke,  Aturney  General^  fliewcd  to  me  a  refolution  of 
bnds  to  exficu-  1^  Gawdy  and  ANDERSON  in  a  cafe  referred  to  them  by  the 
^wnidl^^^'  9"^^"'s  commandment,  in  which  two  points  were  refolved  ;  where 
and  when  they  a  dcvife  was  to  two  perfons  of  lands  to  hold  for  payment  of  the 
ace  paid  A.  legacies  in  a  will,  and  the  debts  of  the  teftator ;  and  afterwards  to 
for  life,  itmain-  EJ^  Cordal  his  brother  for  life ;  remainder  to  his  firft  fon  in  tail, 
aer  in  tail ;  the  ^^^  ^^  ^^  ^^  fccond ;  the  remainder  to  the  heirs  of  the  body  of 

cx^vtorfi  have    r>j  r^    j  i  '  . 

bot  a  chatrcJ      ^^*  LdrdaU 

md  Ao  freehold  3  and  the  eftate  tail  remains  unexecuted  and  disjoined  during  the  lift  of  X    S.  C.  8.  Co.  96. 

Firft,  It  was  refolved,  that  this  is  no  freehold  in  the  two  perfons, 
but  only  a  term  for  years,  although  it  cannot  be  faid  for  any  cer- 
tain number  of  years ;  for  the  profits  are  not  certain,  nor  the 
debts ;  yet  it  is  a  chattel,  and  qua/i  a  term,  as  a  devife  during  the 
minority  qf  J.  S.  or  land  extended  for  debt ;  and  this  is  in  favour 
*of  wills  :  but  otherwife  it  is  of  fuch  a  limitation  in  a  deed,  for 

(tf)Co.Lit.4j.a.  ^^^^^  i^  i^  *  freehold  conditional  (a). 

).  Lev.  314.^7.    I.Jones,  15.     Ray  136.     i.  Sid.  224.     i.  Bulft.  273,     Alkn,  47.     i.  het,  100. 

I.  RolL  Abr.  829.    Fearoe,  a7x.     i.  Stra«  16.     Swinb.  31. 

Second,  It  was  refolved,  that  the  eftate  tail  was  not  executed  for 

the  pofiibility  of  the  mean  eftate  that  might  interpofe,  and  tlierefore 

it' was  always  disjoined  during  the  life  of  Ed.'Cordal-y  fo  that  of 

that  eftate  his  wife  could  not  be  endowed.    And  this  was  refolved 

(O  Ante,  314.  ^P^"  conference  (k). 

Co.  Lit.  i8.  a.  2.  Saun.  3S3.  3S6.  B.R.  H.  i^  3.  Lev.  447.— See  alfo  Caf.  tern.  Hard.  17.  wbert 
Lord  Hardwtck  fays,  that  in  2.  Saund.  336.  Ccrdall's  cafe  is  denied  to  be  law.— -Sed  vide  Mr.  Harp'ave*s 
Aotc  [3  t  Co.  Lit.  239  b.  3«  Com.  Dig.  a  30.  Fearne's  Cone.  Rem.  271 .  Gilbert's  Law  of  Devifts,  71. 
a.  Atk.  246. 

EaftcT 


Eafter  Term,  ^'' 

36.  Eliz.     In  the  Queen's  Bench* 
S/r  John  Popham,  Knt.     Chief  Jujlice. 
Sir  Francis  Gfaw^y,  Knt.  1 

John  Clench,  Efq.  r    Jtift^ces. 

Edward  Fcnner,  Efq.  J 

Sir  Edward  Coke  (^),  Knt.    Attorney  General.    (*)  Appoimei 

Solicitor  General.  '^  ""^^  '»> 


NOTA.  In  this  Term  there  were  ten  Serjeants  made,  who  ACaUof  Scr* 
appeared  in  chancery  tres  feptim.  Pafch.  viz.  John  Heal^  i***^* 
of  the  Inner  Temple  ;  of  ^jray's-Inn,  PFlWam  Daniel 
and  John  Spurhng ;  of  Lincoln's-Inn,  George  Kingfrniilf  Peter 
/Varderton^  Sifhard  Braithwaite^  and  Thomas  Flemings  of  the 
Middle-Temple,  Richard  Lewker^  John  Savill^  and  David 
fViUiams.  All  of  them  except  Daniel  zna  Kin^fmill  had  their  writs 
in  Michaelmas  Term^  returnable  in  Eafter  Temt^  as  the  Juftices 
faid  the  order  was  to  have  one  Term  between  the  writ  and  the  re- 
turn ;  but  Daniel  and  Xifigfmill  had  their  writs  in  the  vacation  be- 
tween Hilary  and  Eqfier  Term ;  yet  they  all  appeared  tc^ether,  and 
had  their  antiquities  as  they  were. 

Godfry  againjl  More.  Ca«  r. 

A  CTION  for  thcfe  words  :  "  Thou  haft  killed  a  man  at  Mai-  wordttpokcn 
•^^  **  den  in  EjffexJ*    Upon  not  guilty,  it  was  found  for  the  maUciouflyihrfl 
plaintiff;  and  moved  in  arrcft  of  judgment,  that  the  words  were  be  taken  arong- 
not  a£lionable,  for  Acy  were  too  general ;  for  it  may  be  he  killed  jL^twof than. 
one  in  his  defence,  or  he  killed  a  thief  that  aflkultcd  him  in  the  ^^^"^ 
high- way,  or  was  an  officer,  and  in  arrcft ing  killed  him,  &c.— *'^**^*P-'^ 
And  of  this  opinion  at  the  firft  was  Gawd  v.-  But  it  beiqg  moved 
again,  all  the  Court  held,  tliat  the  words  being  alledged  to  be 
fjpoken  malicioufly,  fhall  be  uken  moft  ftrongly  againft  him  that 
ipoke  them  :  and  it  was  adjudged  for  the  plaintiff. 

Tryor  againft  Beftney  Belts.  ^    Ca$«'  ». 

PROHIBITION  for  fuing  for  tithe-hay  in  Cbartres.     And  fur-  xo  pay  th^ 
noifed,  that  the  defendant  is  parfon  imparfonee  of  the  parfon-  vicmr  6s.  sd.  • 
age  of  Chartres  \  and  that  there  was  a  vicar  of  Chartres,  of  which  year,  and  to  paf- 
thc  defendant  was  patron,  &c.  and  that  time  out  of  mind,  &c.  he  ^"1^*  ^^^  j.*^ 
had  ufed  to  pay  to  the  faid  vicar,  in  full  fatisfaftion  of  the  tithes  fiS^hay  •  Ind* 
of  hay  of  the  place,  where,  &c.  fix  (hillings  and  eightpence/^r  the />«r>,'fliatt 
annum^znd  the  pafturing  of  a  horfe  in  the  fame  place. — Godfrey  *>e  prohibited 
moved  that  it  was  no  good  furmife,  for  by  it  the  right  of  tithes  '^jf'^/V^^/'* 
came  in  queftion,  to  whom  they  were  to  be  paid,  to  the  parfon  or  L^J^     "^ 
vicar?  as  31.  Hen.  6.  and  6.  £dw,  4.  are,  and  Bujhc^s  Cafe  in  this  Ante,  71. 
court.— Gawdy  and  Popham.  Whertthe  right  of  tithes  is  to        .   . 
comein  queftion,  this  (hall  be  tried  in  the  court  chriftian;  and  it    ^^ '  *^^ 
is  no  plea  he  hath  ufed  to  pay  the  tithes  to  the  vicar,  for  then  he 
confcfleth  he  ought  to  pay  tithes  ;  but  the  queftion  w^is,  Who 
fhould  liave  them  ?    And  this  (hall  be  tried  in  the  court  chriftian ; 
and  that  was  the  reafon  in  Bujhe^s  Cafe  \  for  there  he  pretended  he 
was  to  pay  tithes  in  fpecie^  but  here  it  is  oXily  a  modus  dccimandi ; 

which 


T«TOt 

agaifiji 
Bk&tnit 
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which  though  he  pleads  it  to  be  to  the  vicar  in  difcbai^c  of  tithes, 
yet  it  is  good  ;  for  othcrwife  there  will  be  a  great  mifchicf ;  for 
the  fpiritual  court  will  not  allow  z  plcz  of  modus  decimafuii^  but 
only  of  payment  of  tithes  in  kind  ;  and  they  will  not  allow  him 
to  plead  the  intereft  of  the  vicar,  nor  payment  to  him  for  dif- 
charge,  but  he  ought  to  come  in  pro  mtereffe :  and  if  he  will  not 
come,  but  collude  with  the  parfon,  to  charge  the  parifhioners  to 
pay  tithes  m  fpecle^  he  fhall  be  charged  to  pay  other  tithes  than  he 
hath  ufed;  and  therefore  the  common  law  fhall  aid  him,  and 
efpecially  as  this  cafe  is,  as  it  was  moved  by  Takfield,  that  the 
defendant  is  patron  of  the  vicarage,  and  the  vicar  in  confideration 
of  thefe  tidies  difchargeth  him  of  all  fpiritual  care  and  charge.— 
F£NN£R  and  Clench  inclined  to  this  opinion.     Et  adjournatur^ 

^*"  ^  Grills  agaiftfi  Ridgeway. 

^T[^"^^^rpHE  cafe  3.  Co.  52.  b. — Gawdy  faid,  it  is  without  qucftion 
awardcd."^^  A  that  a  repleader  may  well  be  after  a  demurrer ;  but  that  is 
Ante,  61.  when  the  pleadmg  is  infunicient  of  both  parties. — Poph  am.  If  it 
Pofl.  439.  8S3.  be  infuf&cient  in  matter,  fo  that  by  it  the  adion  is  confeiled,  and 
1.  Sftund,  laS,  ^^^  plaintiff  reply,  and  a  demurrer  upon  it,  yet  judgment  (hall  be 
'^•y.  45**  given  againft  the  defendant ;  but  where  the  oar  is  infufficient  not 
Cjid.  jac.67S,  in  matter,  but  in  form  (as  for  want  of  a  traverfc),  and  a  replica- 
i!&Sk'  '^^*  ^^^  ^'  ^^  ^*»  which  is  ill,  and  a  demurrer  upon  it,  there  fhall  be 
^ugi/362747.  repleader. — ^Afterwards  the  Justices  moved  die  parties  to 
'  difcontinue  the  aftion,  and  to  commence  again  •;  and  fo  they  did. 


The  cafe  referred  to  in  Lard  Cokii 
JUpartt  was  an  adlon  of  debt  againft  the 
Iheriff  of  Devon  for  an  efcape.  The  de. 
elaration  ftated,  that  the  iheriff  had  taken 
the  prifoner  in  execution  at  iS/04««Gc«rM 
in  the  faid  county,  and  had  afterward* 
futfend  him  to  efcape  in  the  H^ard  af  Cktap^ 
iMiden.  The  defendant  pleaded,  and  con. 
fefled  that  the  prlfoner  wai  taken  at  £r«i«. 
Cawnon  \  and  e(bapf^  ;  upon  which  he 
fti>tjh$riff)  made  firefh  fuit  at  Siokt'Canmm 
aforefaid,  and  by  virtue  of  the  faid  execa- 
tion,  and  before  a^^ion  broaght,  retook 
^e  prifoner.  The  plaintiff  lepliet  by  way 
Hf  proteilation,  that  the  defendant  did  not 


make/rr^/«(i;  that  after  the  prifoner'i 
efcape,  and  before  he  wai  retaken,  he  wat 
one  whole  day  and  night  at  tlie  f^^atd  «/ 
ChMf,  in  London,  out  of  the  fight  of  the 
defendant  To  this  replication  the  de- 
fendant demurred.  And  it  was  agreed,  that 
the  kir  was  inCuflicient  in  juftifying  the 
re- taking  at  Stttke-Cannom^  without  anfwer- 
ing  the  efcape  at  Lomdw ;  and  that  if  the 
plaintiff  had  demurred,  he  Ihould  have 
had  judgment ;  but  that  aft  he  had  choftn 
to  rely  upon  the  proteftation  that  the 
prifoner  was  m$ofJigb$^  and  had  not  de* 
nied  the  frtft  fint^  there  did  not  appear 
upon  the  record  any  caufe  of  a^ion. 


CAftl    5. 


An  executor 
fiiallonly  be 
diarged  to  the 
amount  of  the 
aflets  which 
come  to  his 
hands,  and  not 
for  the  wrong  or 
dtvaflamit  of  hif 
companion. 
Ante,  21 6. 

Dyer,  210. 
Godoi.  134. 
Went.  loo* 
$alk»  Jig.      !• 


Rowland  Hargtliorpe  againft  Margery  Milforth  and 
Anth.  Milforth. 

T^EBT  againfl  the  defendants  as  executors*  They  pleaded ^//f 
^^  admmyiered^  and  fo  nothing  in  their  hands.  Upon  ilTue  the 
jury  found,  that  they  two,  and  one  Jgnes  Milforth  their  motlier, 
were  made  executors  ;  and  that  Agnts  had  adminiilered,  and  wafted 
goods  to  the  value  of  fix  hundred  pounds,  and  that  the  defendants 
had  not  of  the  goods   of  the  teflator  but  to  the  value  of  fixtccn 

Eounds ;  and  tliat  Arnes  was  dead  :  and,  If  they  Ihould  be  charged 
y  this  devajiavit  of  tlieir  co-executor,  or  only  charged  for  the 
fixteen  pounds  ?  was  the  queflion. — The  Court  held  clearly, 
that  one  executor  fhall  not  be  charged  by  the  devajiavit  made  by  his 
companion ;  for  the  aft  of  one  executor  fhall  charge  the  other  no 
further  than  the  goods  of  the  teflator  in  his  hands  amount  unto, 

Cb.  Ca.  57.      Cpwp.  2S9.      2.  Brown\  CaL^  Ch.  114. 

but 
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but  not  to  charge  him  of  his  own  goods ;  for  it  was  the  folly  HAacTHOfcre 

•f  the  teftator  to  put  fuch  truft  in  one  that  w;ould  do  fuch  aSs   14,*^"^^,^ 

to  his  difadvantage  ;  but  the  afts  of  one  (hall  not  hurt  the  othtfr, 

for  their  own  goods :  as  if  one  executor  will  confefs  an  adion, 

this  Ihall  bind  the  other  :  fo  if  he  will  releafe  an  adion,  or  ^ive 

away  all  the  goods  of  the  teftator,  this  ihall  bind  h!&  companion. 

Vide  3.  &r  4.  EL  DycTy  210.     21.  Hen.  6.  pi.  46.  Where  they  fliall 

be  charged  of  the  goods  of  the  teftator,  the  non-fuit,  releafe,  or 

otlicr  aft  of  one  fhall  bind  the  other ;  but  not  if  they  (hall  be 

charged  of  t{ieir  own  goods.  11.  jH>».  4.  69.  Where  both  do  wafte 

the  goods,  execution  (hall  be  againft  both  of  their  proper  goods. 

It  was  then  moved,  if  judgment  (hall  be  againft  them  of  the  On  tfTcti  foond 
whole  debt,  or  of  fo  much  as  is  found  in  their  hands  ?— And  the  |"^j^?**  ^^, 
Court  held  clearly,  that  judgment  (hall  be  of  the  whole  debt,  J^^^^''^^^^^^^ 
but  that  execution  (hall  be  only  for  the  fixteen  pounds  which  is  execution  AmJI 
found  to  be  in  their  hands;  for  otherwifc  the  plaintiff  (hall  be  be  only  for  the 
barred  of  the  refidue,  which  is  inconvenient.  Vide  46.  Edw,  3.  »^»  ^©"n^ 
fl.  9.     7.  Edw.  4.  pi.  9.     33.  Hen.  6.^/.  24.     34.  Hen.  6.  pi.  24.  *  59*' 

And  afterwards,  at  the  end  of  the  Term,  all  the  prothonotaries  C«>'  Car,  167, 
of  the  common  pleas  certified  that  their  courfe  was  not  to  enter  J7^ 
judgment  of  the  whole  debt,  but  only  that  he  (hall  recover  fo  r!  co.  ,34.^*^* 
much  as  was  found  in  their  liands ;  and  thereupon  the  Justices  Moori  146. 
would  ad  vifc  of  their  judgment  in  that  point:  but  for  the  firft 
point  tliey  were  all  relolved  utfupra. 

FuUhaw  againft  Afcue,  Cah  5. 

TERROR  to  reverfc  a  judgment  in  the  common  pleas..    For  that  Whether  a  fta- 
-*-'  Afcue  brought  an  audita  querela  to  avoid  a  ftatute  acknowledged  {"*V^^"' 
before  the  mayor  jpf  Lincoln^  becaufe  it  was  fealed  with  a  fcal  of  ^y  \^  ,yj^^ 
one  piece,  where  the  12.  Eli%.  c.  i.de  mercatoribus  (a)  doth  appoint  apon  akJim 
it  to  be  fealed  with  a  kal  of  two  pieces;  whereof  the  mayor  (hall  fmreUf^trfaUi 
keep  one,  and  the  clerk  appointed  fox  this  purpofe  tlie  other.   The  •"**  ^^  ^  .*»  * 
defendant  pleaded  it  was  fealed  with  a  feal  of  two  pieces,  accord-  voW  wanob- 
ing  to  the  ftatute;  and  thereupon  at  the  »^^r/«i  at  the  city  of  ugguon. 
Lincoln^  it  was  found  for  the  plaintiff  in  the  audita  querela :  and  Ante,  %^p 
thereupon,  in  the  common  pleas,  it  was  adjudged,  thaty?fl/«/ir«"  P«^  3SS« ''o- 
pradi^um  in  forma  pradi£f.  recognitum  penitus  vacuum  for^t^  et  pro 
nulla  habeatur.     Upon  this  error  was  Drought.— Firft,  For  that  [^^g^^^"*  '**• 
the  trial  in  this  cafe  was  not  good  ;  for  the  ifTue  was  not  to  be  ,.^l^?  j,,. 
tried  per  paisj  but  by  the  certificate  of  the  mayor ;  and  all  the  4.  Co.  30. 
other  matters  were  alledged  as  before  in  the  common   pleas. —  Carth.  zH. 
Second,  That  this  jxxdgmcnt  quod  penitus  evacuetur  is  erroneous,  ^•^^^•3 '4- 
for  though  it  be  void  a3  a  fbtute,  yet  it  is  gooda«  an  obligation. —   «  •  *  a. 
But  the  judgment  was  affirmed :  for  as  to  the  trial,  it  was  a  matter 
*in  faft,  triable  by  the  county;  and  if  it  be  not  a  (tatutc,  it  is  no 
obligation  :  but  being  difcharged  as  a  ftatute,  it  hath  loft  its  force 
in  all  rcfpefts  ;  and  that  the  fole  means  to  avoid  it  is  by  an  audita 
querela;  tor  error  lieth  where  the  ftatute  is  good,  but  the  execution 
IS  crroneoufly  fued  upon  it,  as  17.  Jjr,{b).   And  the  judgment  was 
affirmed.       yide  the  judgment    in   6.    B.    Pafch.    33.    Placito   4. 
t^^^  ^-33' 

(^>  S;e  2.  Bac.  Abr.  333.  and  S.  Geo.i.  c.  25. 

Cod  well 
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Cai«  7.  CodwcU  agaittftT^rkcr. 

Michaelmas  Term,  33*  ^  34*  £i'f^*     Roll  419. 

It  it  a  mistrial  A  APPEAL  DE  MAIHEM.  The  parties  were  at  iflue,  and  one 
ifajurorbcFe-  -^^  juror  was  returned  by  the  name  of  Palus  Cbeale  ;  but  in  the 
curiMd  by  one  JiftringaSy  and  panel  annexed,  he  was  named  Baulus  Cheale^^  and 
wS  (W^m'bT  ^y  **^  ^^^'^  fw6rn.  This  matter  was  alledged  in  arreft  of  judg- 
nother.  ment  ;  and  it  was  held  no  trial,  for  it  was  only  by  eleven. 

,^       -    .         For  that  caufe  a    ventre  facias  de  novo  was.  awarded,      Ytde 
iwafd^ngV      5-  Co.  42.  b.  and  the  iffuc  was  tried.     It  was  moved  in  arreft  of 
v$mri facias  d*  judgment,  for  that  the  record  was  entered,  that  in  the  firft  venire 
Mv«nc€d  tiothe facias  one  Palus  CheaU  was  returned,  and  in  the  diftringas  awarded 
fpcc»lly  entered  ^^^  j^  p^i^^  Cheale  was  left  out,  and  Paulus  CheaU  put  in,  fuper 
AWi*  i7^  '    ^*  f  ^^^&rfl/»i»  <y?  per  Cur,  that  a  venire  facias  de  novo  Ihall  be 
,  awarded ;  but  it  is  not  mentioned  that  Paulus  Cheale  was  fworn, 
and  trial  had ;  wherefore  no  caufe  here  appeareth  to  award  a  venire 
facias  denovo\  and  fothis  is  mif-awarded. — But  THE  Court  held, 
although  this  be  the  caufe  fet  down  in  the  record,  yet  it  fhall  be 
intended  that  there  is  a  good  caufe  apparent  upon  the  whole  record 
together  to  award  a  venire  facias  de  novo  ;  and  the  Court  feeing  it, 
did  award  the  fecond  ventre  facias  ;  and  it  Ihall  not  be  intended  to 
be  an  error,  when  there  is  any  caufe  to  juftify  it :  and  the  caufe 
mentioned  in  the  record  is  not  fo  material  to  bind  them  ;  for  the 
office  of  the  Court  is  to  fee  all  the  caufes,  and  to  give  judgment 
upon  anv  matter  which  may  appear  to  them  ;  and  it  (hall  be  in- 
tended tney  did  fo,  as  22.  Edw.  4.  45.  b.  upon  a  judgment  in  a 
writ  of  dower. 
Want  of  man«.      ANOTHER  EXCEPTION  was  taken,  Becaufe  no  manucaptors  aw 
capcore  on  the  returned  upon  the  dijir ingas. ^^T he  Court  held  it  (hall  be  amended 
Jifirinfat  may    ^y  ^^^  iherilF,  and  it  is  not  material  if  no  manucaptors  be  return- 
be  amended.      ^  ^jj^j^  ^j^g  j^j.y  appeareth  full,  and  the  ver4i£l  given  upon  it  is 
good,  3.  Hen.  7.  pL  8.     And  judgment  was  given  for  the  plaintiff. 

Ca»»  %.  WaWh  againfi  CoUinger. 

Michaelmas  Term,  32.  &  33.  Eliz.     RoUj^6o. 

If  a  plaintiff  be  TERROR  to  reverfe  a  judgment  in  the  court  of  N.  L — Error, 
nude  the  judge  XL  That  the  judgment  is  entered  to  be  before  the  mayor  andj7.  S. 
^uft\te»^'^  7.  -D.  aldermannis,  ts^c.  and  at  the  fame  time  the  plaintiff  was 
©d^toatthe  *  made  mayor, pending  the  fuit, — Sed  non  allocatur  ;  unlcfs  the. party 
time.  had  excepted  to  it  in  the  court,  and  it  was  difallowed  there,  then 

.         it  had  been  error ;  but  if  he  admits  him  to  be  his  own  judge,  it  is 
SlTci.  x«».   ^^  «"or,  2.  Hen.  4.  pi.  4.A 
1.  Strange,  64a     %•  Term  Rep.  87/    Cafes  in  Crowo  Law,  105. 

On  aprtfbrip-  SECOND  Error.  The  prefcription  is  to  hold  courts  before  the 
tiontohoida  mayor  and  two  aldermen;  and  it  is  alledged  that  at  fuch  a  court 
court  before  two  j^^  J  J  before  the  mayor  and  7.  S.  and  J.  D.  aldermen,  &c.  and 
Iwy'biniiri*^  alledgeth  infa^o,  that  J.  S.  was  not  then  alderman.  The  defcn- 
for  error  that  dant  pleaded  in  nullo  cfl  erratum. — Godfrey  moved  that  this  is  no 
coe  wai  not  error,  no  more  than  in  error  to  avoid  a  fine,  that  one  of  the 
alderman  at  ttie  Judges  before  whom  the  fine  is  fuppofed  to  be  levied,  was  not  a 
tfne alledged.  Judge,  i.  Ed.  5.  pi.  3.  b. — But  the  court  {abfente  Popham) 
held  it  to  be  a  manifeft  error ;  for  the  court  cannot  be  held  ex- 
cept before  aldermen,  fo  there  muft  be  two  at  leaft;  and  if  J-  ^• 

was 
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was  not  alderman,  there  were  not  two  aldermen;  and  it  is  not       Waish 

like  the  cafe  of  a  fine,  for  that  is  before  fuch  Juftices,  et  aliis  fide-        "S'^'fi 

iikus;  and  if  there  be  no  fuch  Judge  as  one  of  them  which  is   Collinoh. 

named,  yet  the  fine  being  levied  before  other  Juftices  is  good. 

And  for  this  caufc  the  judgment  was  reverfed. — It  was  here  held  Jeofail. 

by  THE  Justices,  that  a  difcontinuance  after  verdift  is  not 

helped  by  any  ftatutc. 

Griffin  agatnfi  Spencer.  Cahs. 

pRRORofa  judgment  in  the  common  pleas.    Error  afligncd  Debt  on  bond 
■^  was.  That  Spencer  brought  debt  upon  an  obligation  againft  for  non-pay- 
Griffin.    The  condition  was,  that  if  Griffin  pay  to  Spencer  a  hun-  mcnt  after  no- 
dred  pounds  within  one  month  after  notice  ot  his  return  from  Con-  ^f  *pj^*|," 
ftaniinople  in  Iftria  into  England^  that  then,  &c.     The  defendant  „^fi^/^  ^nd  ifiii« 
pleads,  that  dierc  was  no  notice  given  to  him  of  the  return,  &c.  /Ww,  the 
Upon  this  the  iffuc  is  taken,  and  found  for  the  plaintiff ;  andjudg-  plaintiff  need 
ment  given  for  him. — Error  was  aflfigned,   Becaufe  it  was  not  [J^J  J^PJ^  '***^ 
averred,  that  the  money  was  not  paid ;  and  then  no  caufe  of  aftion.  not'p^?2^  ^** 
As  in  debt  for  non -performance  of  an  arbitrament  the  defendant  Poft.  899. 
pleads  no  arbitrament ;  .the  plaintiff  ftiall  not  only  fay  that  they  Yeiv.a5.78. 
made  an  arbitrament,  but  alfo  that  the  defendant  had  not  per-  2.  sia.  340. 
formed  it,  in  fuch  a  part,  to  inform  the  Court  that  there  js  good  i-Saun.  101.317. 
caufe  of  aftion;  fo  here. — But  the  Court  held  clearly  that  it  ^yj^^g** 
was  no  error ;  for  when  the  defendant  faith  he  had  no  notice,  this  i.ven*.ii4.iifi. 
i^  ^  conkf[\oix  per  nient  dedlre  Aat  he  had  not  paid  it.     And  iffuc  ivhow.  hS. 
being  taken  upon  a  collateral  matter,  and  found  for  the  plaintiff,  i  Lev.  55. 
judgment  Ihall  bfc  given  for  him.     Wherefore  the  judgment  was  ^^^^'y^'^\ 

Read  and  Morpeth  againft  Erington.  °"^*  ^^*' 

7rinity  Term,  n^  Eliz.  RoU6ll^  ^* 

PJECTIONE  FIRM^.     And  declares  of  a  leafe  made  by  „ ,  „,„  ^jf^ 
*"-^  Anthony  Miiford^  lOth -January^  1 1,  hltz.  of  200  acres  of  land,  in  fee  make  a 
100  acres  of  meadow,  and   150  acres  de  pafture  in  Pont-IJlandy  feoffment  to  th« 
babendiftn  from  the  feaft  of  5^.  Afichael  laft  pait  for  twenty  years.      «feof -r^.in  tail 
Upon  not  guilty  pleaded,  the  jury  find  a  fpecial  verdift,  which  ^'a^ndil^^^oThe 
was  thus  in  fubftance  :  **  That  Anthony  M'ltford  was  feifed  in  fee  of  ^c'of  hi«  own 
"  the    manor  of  Pont-IJlandy  in  the  county  of  Northumberland^  of  right  heirs ;  the 
"  which  the  tenements  in  which,   &c.  were  parcel,  and  of  other  ^*n«*»  "pon  t^e 
"  lands  called  Crawieys^  in  Pont-IJland^  parcel  alfo,  tenement^  /«  ^**||*  °^  :!• 
««  qu'ibus.^c.  and  ofanotherparcef  of  land  called  7^^;i^.G/7rf//,  in^u,^"^^^^* 
**  PcHt-I/landy  parcel  of  the  tenements  in  which,  &c.  :  and  being  fei>ffor  as  his 
•*  fo  feifed,  8.  Eli%.  conveyeth  the  manor  of  Pont-IJland  to  the  ufe  ancient rever- 
"  of  himfelf  'for  life,  remainder  to  Jafper  his  eldeft  fon,  and  the  ^*^"»  anddoea 
«<  heirs  males  of  his  body,  remainder  to  the  right  heirs  of  Anthony :  ^^^t^ hli!"a!'a 
M  and  the  lands  called  CrawUys  to  the  ufe  of  the  faid  Jafper,  and  ^maindw*by* 
**  Afargaret  his  wife,  and  of  the  heirs  males  of  the  body  of  y^/^fr  ;  purchafc. 
•*   and  afterwards  to  the  ufe  of  the  right  heirs  of  Anthony :  and  the  ^o^*  334* 
«*   lands  called  Ifland-Green  to  the  ufe  of  tlie   faid   Anthony  and  11100^284.^44. 
«*   Julian  his  wife  for  their  lives,  remainder  ut  fupra  '*  Dyer,  \y^ 

And  they  further'find,  "  that  Jaftcr  had  illiie  Mary  his  daugh-  ';  ^•^^n-  »3:-^ 
•«   tcr,  married  to  the  defendant,  and  afterwards  died  without  iffue  ^'*>»^»^'*-- 
**  mate  ;  and  that  Jafptr  was  tfie  eldeft  fon,  and  heir  oi  Anthony '^  \\  Ailij?^!,-.. 

Pop,  3.    4.  Ro.  Ab.  418.     I.  Co.  130.   Dougl.  774/ 
ff  KG.  ELIZ.  PART  I.  Y  And 
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R».AD  And  tlicy  further  find,  "that  Jiithonvy  11.  Elh.  makes  the  Icafe 

Mo*"^r         "  ^^  ^^^  declaration /^r(?w^  i^c.  and  that  afterwards  thcleflees,  24th 

mlainfl  "     *''  Marchy   I  i .  Eliz,  made  a  deed  of  feoffment  of  thcfc  lands  to 

£t  INC  TON.   "  jilexan^n-  Heron  and  others  in  fee,  with  a  letter  of  attorney  to 

'  "  enter  into  them  or  any  part  thereof;  and  to  make  livery  accord- 

"  ing  to  the  deed  ;  and  that  the  attorney  made  livery  in  a  ftable 

"  of  a  houfc,  parcel  of  the  manor  of  Pont-Ifland^  Anthony  Mitford 

**  tlie  leffor  bemg  then  and  there  prefent  ;  aiid  tliat  at  the  time  of 

**  the  livery  the  lands  called  Crawley s  were  in  the  pofleflion  of 

**  Anthony^  as  tenant  at  fufferance  to  the  fdiiA  Margaret  the  wife  of 

"  J^fpf^  5  ^'id  ^21^  ^'^  lands  called  Ifland-Greenyftt^  in  the  hands 

•*  of  divers  farmort  and  leflccs,  by  virtue  of  feveral  leafes  to  them 

"  made  before  the  leafe  made  1 1 .  Fliz,  s  and  that  Anthony  and  Julian 

"  were  dead;  and  that  the  hxd  Alexander  Heron^  and  tlie^ other 

"  feoffees,  enter  and  grant  all  their  term,  cftate,  and  intereft  to  the 

"  leflees  of  the  plaintiff.     Etfifuper  totam  materiam^^  {s*r. 

NoTA.     The  jury  found  that  Crawleys  contained  fixty  acres, 
and  IJland-Green  one  hundred  and  twenty. 

Upon  this  fpccial  verdift  thcfe  matters  were  moved.— First, 
If  the  remainder  limited  to  the  right  heirs  of  Anthony  Mitfori  for 
Crawleys^  in  w-hich  lie  had  no  particular  eftate,  be  in  him  as  his 
ancient  reverfion,  or  veftcth  in  his  right  heir  as  a  remainder  by 
purchafe ;  for  if  it  were  a  purchafe  in  the  heir,  jt  was  not  charge- 
able with  the  leafe  of  Antb$ny  Mitford. — And  all  the  CoukT 
refolved  clearly,  tliat  the  ufc  limited  to  the  right  heirs  of  Antbonj 
is  the  ancient  ufe  in  him,  and  was  never  out  of  him,  and  is  in  him 
as  a  reverfion  to  grant  or  charge  ;  and  from  him  fhall  defcend  to 
his  heir,  and  is  as  if  it  had  not  been  mentioned;  and  the  limita- 
tion to  his. right  heirs  is  a  void  limitation,  and  is  no  more  thau 
the  law  veils  in  him. 
Al-ffoeforycars      SECOND  QjjEsTiON.     If  this  feoffment  by  the  Icflec  for  years, 
fnay  make  a.      the  Icflbr  being  upon  the  land,  was  a  good  feorfmcnt  ?  For  the  leffor 
tvi'cTftandin- the  ^ *^  ^^  ^^^  '^^)  cannot  be  diffeifed,  he  being  upon  the  land  ;  and  no 
prcfu-nc'j  of  ths    freehold  can  be  devefted  out  of  him  :  but  he  beiiig  in  poflcffion 
leffor  J  for  the     guards  the  lahd,  that  jio  feoffment  can  be  made.— ^Curia  contra. 
Icffee  his  ths       That  it  is  a  good  feoffment,  and  ftiall  enure  by  way  of  feoffment; 

L^'dif  ofcof  ^^y  ^^^  ^^^^^  ^-^^  ^^^^^  ^^'^^^  ^P^"  ^^^  ^^"^'  ^^®  ^^""^  ^^'^  J"^^ 
h  5^  bu:  u^s  an  ^^"^  ^^  poffcfiion  that  hath  the  right  of  it ;  and  the  leflee  hath  the 
extinguyhment  fole  right  to  the  pofleffion ;  and  livery  ought  always  to  be  given  of 
of  the  leafe,  and  the  poflcflion  ;  and  therefore  he  that  hath  the  pofleffion  (hall  make 
thckflbr  may  the  livery  :  and  therefore  if  the  leffor  makes  livery,  the  leffee  being 
forfchure^  upon  the  land  and  contradifting  it,  this  is  void ;  for  it  cannot 

-        ^ '  enure  upon  the  pofleffion,  nor  give  it,  when  the  leffee  is  there  and 

Co^Li^Vs  84  ^^^ps  1^  ;  and  the  law  fliall  adjudge  it  only  in  him  :  and  when  be 
and  fcethciatter  Cannot  give  or  meddle  with  the  poffeffion,  he  cannot  make  livery, 
pan  of  Mr.  Rut-  Aitd  i  converfo^  when  the  lefl!ee  hath  poflcffion  he  may  make  livery ; 
ler's  note(i),  and  the  prefence  of  tlie  leffor,  which  hath  nothing  to  do  there, 
pa^  IT'h  ^^""^^  difturb  it :  but  immediately  by  his  being  there,  this  is  an 
2.  Co.^a.  31.  entry  by  him,  and  a  revefting  of  the  freehold  in  him  :  fo  Perkins^ 
a.  RoiK  Abr.  3./.  viXiS Dy,  360. — And  PoPHAM  faid,  that  if  it  cannot  enure  as  a 
13.  vincr,  179.  feoffment,  and  though  it  cannot  deveft  the  freehold,  nor  be  a  dif- 
i.^Wood.  Con.  fgjflj^  to  the  leffor,  yet  clearly  it  is  a  forfeiture  ;  becaufc  the  leflee 
Dyer, -62.  h.  i„  ^^^  taken  upon  hira'to  make  a  feoffment,  and  give  a  foe  fimple; 
«/i/.     ^.  Atk.  339.     Cpwp.  2x7.  70».    1.  Tern  Rep.  738,* 

and 
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and  fo  it  is  an  extinguiftimcnt  of  his  term :  as  if  the  Icflee  of  the        ^^^^ 
queen  makes  a  feoffment,  no  freehold  pafled  ;  for  he  cannot  deveft     j^^^^^^ 
the  freehold  out  of  the  queen  ;  yet  it  is  a  forfeiture. — And  for  the fe       ^^^j^ji 
caufes  the  Court  did  clearly  refolve  for  that  part  for  the  defendant :    Erington. 
but  for  Crawley s^  becaufe  it  was  found  to  be  in  the  hands  of  Jnthony  ,.  qq,  ^^^  ^ 
Mitford  as  leflee  to  Margaret ^  it  was  held  that  nothing  paffed  :  and 
fo  for  IJlaTut'Green^  as  that  was  found  to  be  in  the  hands  of  feveral 
farmors,  nothing  paffed,  nor  was  it  any  forfeiture. 

Thirdly,    Coke  Attorney  General  moved,  that  the  plaintiff  J^'j^'y^^^**^*' • 
had  declared  of  a  Icafe  made  lO.  Jan.  ii.  Eiiz.  habendum  fron^  dngin^a fub- 
Michaelnias  before :  and  it  appears  by  the  fpecial  verdift  it  did  not  fcqucnt  to  the 
commence  from  Michaelmas  before;  for  it  was  the  jointure  of  time  to  which, 
Margarety  who  wajs  tenant  for  life,  and  died  afterwards ;  fo  for  that  *^*  ^*^''^*'7, 
it  was  a  leafe  only  from  the  time  of  her  death  ;  and  fo  the  plaintiff  ^•**^*'  *"  *^^* 
had  failed  in  his  declaration. — Bat  the  Court  rcfolved,  that  the 
declaration  was  good  as  to  that  point ;  for  it  being  by  indenture 
(as  it  was  found),  it  is  good  between  the  parties:  and  Margaret 
l^ingdead,  itfhaU  be  faid  to  begin  according  to  the  time  limited  in 
the  indenture ;  and  he  cannot  declare  in  any  other  manner :  but  if 
it  had  been  without  deed,  peradventure  it  fhould  b^ottierwife. 

Fourthly,     It  was  moved,  that  for  IJland-Green  the  verdift  is  Afpcciafverdia 
for  the  defendant ;  for  it  is  found  it  was  in  the  hands  of  farmors  in«5c^ment 
and  .leffees,(fl)by  virtue  of  leafes  made  before  tliis  leafe :  and  it  was  not  "|^f  J{^*^^ 
found  that  their  leafes  are  ended ;  and  then  it  fhall  be  intended  that  ^f  jhc  tenants 
tiicy  yet  continue ;  and  then  the  defendant  cannot  be  guilty  of  the  were  expired,  ;f 
cjeamtnt  of  the  plaintiff. — But  the  Court  conceived  this  not  to  th«  pWntiff 
l>c  material ;  it  being  not  found  that  the  defendant  claimed  under  ^^  ^X^^ 
theleffees';  and  the  plaintiff  having  entered,  and  the  defendant  en-  ""  ^' 
ttring  upon  him,  this  is  an  ejeftment  of  the  plaintiff,  for  which 
the  plaintiff  fhall  punifti  him. — And  it  was  refolved,  that  for  the 
manor  of  Pont-IJland^  judgment  fhall  be  for  the  defendant  ;  and  for 
Crawleys  and  f/land-Green/^yidgmciit  fhallbe  entered  for  the  plaintiff. 
(4)  See  II.  Geo.  a*  c.  19. 

Downs  a^ainjl  Hopkins.  ^**  '^* 

T  was  found,  by  fpecial  verdift,  that  the  land  was  ancient  copy-  a  cuftom  to 
'hold  land  demifable  for  one  or  two  lives  ;  and  that  this  land  was  g'^nt  Undi  to  a 
granted  by  copy  to  J,  Downs,  the  hufband  of  the  plaintiff,  habendum  J^^J^ J^^^i!  wife 
to  him  for  lite,  and  to  the  plaintiff  durante  vlduUate  fuch     The  ^durill i^lZ\^^ 
queftion  was,  If  this  were  warranted  by  the  cuftom,  fo'  the  v/ife's  rf:wv^|;;s  good, 
cftate?   for  it  is  no  abfolute,  out  a  limited  eflate. — ^But  all  the  Ante,  115. 
Justices  did  hold,  without  any  argument,  that  it  was  good  :  ^or  ^^^'  373- 
when  the  cuftom  warranted  the  greater  cftate  for  life  to  be  made,  7t  1.  Ro.  Ab.  51^1. 
doth  warrant  the  lefler  eftatc  ;  fpecially  Iiere,  becaufe  this  is  alfoan  Pop.  35. 
eftate  for  life,  but  limited,  and  as  it  were  conditional. — Then  it  ^  ^°*  3°^ 
"Was  moved,  that  the  wife  was  named  only  in  the  habendum,     ^nd  \ laj'k'^'sl'* 
it  was  held  good  j  for  it  is  common  in  copies.     And  fo  adjudged,  2]  vem.  «64. 
4.  Co,  23-  .  1,  B.  Ab.  495.     ^,  L.  Ray.  997.  *  i.  T.  Rep.  466, 

Hopton  and  his  Wife  a^alnjl  Johns.  ,    Case  n. 

t  RROR  to  reverfe  a  common  recovery  had  againft  the* wife  and  A  common  le.   • 
s       her  former  hufband,  in  which  they  were  tenants,  and  vouched  ^"^"-'^^y  revuM, 
the  cogimon  vouchee.     The  error  affigncdwas,  That  xhe/eme  was  IJ^asL^in^fanr* 
an  infant^  and  appeared  in  perfon,  and  notLy  guardian,  and  loft;  and  appcaicd'in 
perfoDi  and  not  by  ^uanlian.— 10.  Co.  4^.    Cruife  on  Rccov.  144,    Ai.t.-,  309. 

Y^  and 


I 
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«> 


Horror      and   fo  js  as  a  recovery  by  default,  although  they  appeared  and 

agnwfl       pleaded,  for  that  judgment  was  giveu  upon  default;  and  common 

i^*^^^'       recovery  is  but  a  common  afiiirance,  and  not  a  recovery  by  title, 

which  peradventure  Ihould  be  good ;  and  an  infant  cannot  make 

anaflurance  :  and  therefore  it  was  erroneous. — And  for  this  caufc 

the  judgment  was  rcverfcd. 

CAsr  12.  Charter  againfi  Freiad. 

Hilary  Ternty  35.  Elix,     Roll ^^i» 
An  audita  y.v^-    L^'RROR  upon  a  judgment  in  redlffei/tn.   The  error  afligned  was, 
rria  mu(t  be     ^  That  the  plaintiff  had  entered  pendente  breve^  and  in  this  ac- 
broughi  to  va-  tion  he  is  -to  be  reftored  to  the  land. — But  it  was  ruled,  that  he 
ca^e  a  judgment  cannot  affim  this  for  error ;  for  he  cannot  plead  anything  in  tlii» 
action,  efpecially  it  bemg  a  dilatory  plea  ;  but  an  audita  querela  n 
his  remedy,  if  he  have  caufc  :  and  here  the  plaintiff  is  not  to  reco- 
ver  land,    but  to  be  rcfeifcd.      Wherefore  the    judgment  was 
aiHrmed. 
Case  tj.  Milbome  againjl  Dafhbume. 

When  rem  nisii  'TPRESPASS.  The  cafe  was,  A  reveriion  upon  a  Itafe  for  life  h 
ccmmcnccfrom  *  granted  ivT  life,  cum  pojl  mortem  of  the  tenant  for  life  accident. 
the  time  of  pof-  The  qucftion  was,  If  this  fliall  refer*  to  the  commencement  of  the 
femon.  future  time,  as  to  the  eflate,  or  to  have  the  land  in  pofieflion  ? — And 

*°'if °'  ^V*  ^'   ^^  ^^  ruled,  it  fhall  not  refer  to  the  commencement  of  tl^e  eftatc, 
li&Ii^^isr"  ^^^  ^^  *^  having  the  land -in  polTefTion.     n^.  Eliz.  Dyer,  376, 
».  Saund.  166.    17-  ^^w.  2.  ^*  Executors j*'  1 12. 
f.  Vent.  91.     i.Saund.  252, 151.     Ld.  R.iym.  27*  525.     i.  Salk.  233. 

•  Casi  14.  Bifliop  againji  Grant. 

•  Hilary  Terniy  35.  i^  36.  Eliz.     Roll  2^ ^m 

Rent  feck  \%  '    TERROR  of  a  judgment  in  an  affife  of  a  rent  feck  in  Kent,  whert 

vciidcmnndcd    ^  the  plaintiff  made  his  title,  that  the  rent  was  granted  to  be 

thou'h*madc     P^*^   yearly   at    the   four    feafts,     viz,    Chri/lmaSf    Jnuunciation, 

payable  at  aa*.  ^^^^^^  3^^^  ^^^  Beipiijly    and  Afichaelmasy   and   at  another  place 

iixrfUtt.         out  ofthe  land  ;  and  fheweth^  that  the  rent  was  arrear  for  four 

Cro  Car     08    Y^^^^  ^^  ^^^  J}viun:iaiibn  laft  paft  ;  for  which    the  plaintiff,    "  in 

4.  Bac.  Abr.  '   "  crajlino  prad'M^  fcjli  Purificatioms  beata  Maria^'*  demanded  the 

35v  358.         faid  arreiiragcs.— First  Error,  That  the  rent  was  demanded 

Uougl.  4S3.      upon  the  land,  and  not  at  the  place  where  it  was  payable. — Sedron 

allocatur  \  for  it  is  well  demanded  Upon  the  land,  and  it  is  not  like 

to  a  rent  referved  upon  a  leafe  with  a  claufe  of  re-entry. 

Thccffca  of        Second  Error.  That  it  was  demanded  after  the  feaft. — Sed  non 

the  rt'lative       allocatur,  that   no  feaft  jof    the  Purification  is  mentioned  i>efore  ; 

rf'^'**''^''' '     fo  it  appeareth  not  that  the  demand  was  after  tlie  rent  was  due,  or 

ILTrXtrany  before.--FosTKR  moved,  that  this  word  *«  Purification''  fhall  be 

<£riiiii  antecc    void,  and  furpiufage,  and  \h^\\  pradi^lum  fcjhim  Ihall  refer  to  thfl 

<i-»-t.  feaU  laft  mentioned. — Gawdy.     Although  the  word  *'^  Purifica- 

Afiic,  311.        i«  ^;^,j»t  i^e  YQJj^  vet  pritd'itf  fcflum  cannot  refer  to  the  laft  feaft  ; 

for  there  are  divers  feafts  mentioned,  fo  it  cannot  be  referred  to  any 

one  certain  :  but  the  word  '*  Purification*'  can  be  no   more  void 

than  the  word   **  pradief  **  fliall  be  void,  and  the  other  to  ftand. 

Comment.  86. — And  for  this  caufe  the  judgment  was  reverfed :  but 

if  it  had  been  r/  pojiea  after  the  faid  feaft  of  the  Purification,  l^c.  it 

had  been  good  ;  for  all  after  the  word  poJlea  Ihall  be  void.     And 

for  this  caufe  the  judgment  was  reverfed. 

Pipe 
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Pipe  and  Others  agahift  The  Queen.  Casus. 

Trinity  Term^  35.  £//a.     Roll%t%. 
tRROR  by  Pift^  as  fon  and  heir  and  executor  of  &>  J?.  P//^,  infua'eim/t.dit, 
••  tiie  bifhop,  and  the  incumbent,  againil  the  queen,   upon  a  •>  thcpurrondie 
judgment  in  a  quare  impedit  by  the  queen  againll  Sir  R.  Pipe  as  ^^'^^^"^^ J, '','^T' 
patron,  the  biihop,  and  Ba^Jhawxht  incumbent,  to  prefent  to  the  be  given 'a<!L't 
church  of  B,  in  the  county  of  Derby^  to  which  Ihc  made  title  to  h'^n,  the  w-hcij 
•prefent  by  lapfe,  and  recovered.     Error  affigned.  For  that  the  pa-  >s  trroncou*. 
tron  died  pendente  breve  ;  and  yet  judgment  was  given  againll  him.  Cro.  Car.  5.>2. 
—And  tliis  was  held  by  the  Court    to  be  a  manir'cft  error;  1. Ucn.  58. 
for  although  the  death  of  the  patron  (hall  not  abate  the  writ,  as  *'^^'*"  ?4. 
9.  Hen,  6.  pL  30.  is ;  yet  when  judgment  is  given  againll  him,  it  ^*  ^*  *  *  * 
maketh  all  erroneous,  and  Ihall  caufe  the  judgment  to  b«  reverfed 
in  all,  for  it  cannot  be  reverfed  by  parcels.     This  error  was  con- 
fefled  by  the  queen's  Attorney. 

Not  A.     All  the  others  were   fummoncd  and  fevered,  except  Summons  ana 
P'lpi*    And  this  was  held  good;  for  as  fummons  and  feverancc  '^'verance in  * 
Ihall  be  in  a  quare  impedit^  fo  in  a  writ  of  trror  upon  it.  ^^'^  of  tror. 

6.  Co.  25.  ^, 

.    But  then  it  was  moved,  that  this  writ  of  error  was  not  well  Th3  fon  of  a 
Drought  by  the  plaintiff  as  heir  and  executor  together.    But  the  P^y<^"  "™^y 
Court  as  to  that  held  it  good  enough  ;  as  a  writ  of  debt  mny  '^Jj^^^^'J^^'^.^'* 
be  brought  againll  one    as   heir    and  executor  together.— But  ^l^J^^pcdit^ 
then  it  was  moved,  that  he  had  no  ca,ufe  to  bring  a  writ  of  a,  b>ti.heir*nd 
error    as  heir,  or  as  executor  ;  for  he  cannot  have  it  as  heir, 'executor, 
for  the  inheritance  is  not  touched,  for  the  queen  only  claimed 
by   lapfe,   fo   affirmeth   the   inheritance  ;    and   as    executor    he 
cannot  bring  an  aftion,  for  lie-  hath  no  damage,  for  the  tellator 
had  prefented,  and  the   incumbent  was  in  the  church  ;  but  if 
the  tcftator  had  not  prefenteJ,  peradventure  it  had  been  otberwife ; 
and  here  all  the  lofs  is  to  the  incumbent,  and  he  cannot  reverlb 
the  judgment,  for  he  is  fevered. —But  the  Court  held,  the  writ' 
of  error  did  well  lie  ;    for  it  is  to  maintain  the  incumbent  in  the 
church  :  and  the  incu'nhciit,  although  he  be,  fevered,  yet  Ihall  of 
neceflity  have  judgment  to  Iv  rellored  ;  for  the  judgment  is  en- 
tirely to  be  reverfed. — And  Trin,  36.  Eliz,  the  judgment  was  re- 
verfed ;  but  it  was  not  faid  at  whofe  fuit,  ^'/3.  as  heir  or  execuror. 
And  it  was  faid  the  incumbent  may  well  enter  ;  for  by  the  revcrfiii 
there  is  no  record  of  tlic  recovery  againft  him. 

Buckly  ^'X^i^Ji  Wiliiamfon.  -      C-^**  »fi* 

Hilary  Term,  36.  Eli%*  Roll  246. 
TERROR  of  a  judgment  in  debt  upon  an  obligation.     The  error  Judgment  fiuU 
-*-^   affigned  was,  That  the  tfjic  of  the  writ  was  15.  September^  ^  rcv^ned 
32.  JE/iz.  returnable  Oftab,  fJlchuelis,  and  the  money  was  due  at  ^'|5^*'^'^^^^ 
Adich.  32.  £//z.  and  fo  after  the  tcfte^  and  before  the  return  of  the  IL  caufc  of^ac- 
writ  ;  and  this  appeared  by  the  condition,  wi:ich  was  entered  in  tion.    ^a:rt, 
hare  'verba.    And  for  this  csufe,  although  the  judgment  was  after 
vcrdi£l,  fo  that  if  there  had  been  no  original  it  had  been  good,  yet  it  *^j^^  1  ogf '* 
being  brought  before  ciufe  of  aftion,  the  judgiT.ont  was  reverfed  :  Cro.  Car.'575. 
and  it  is  not  aided  by  the  fiatutc  of  i8.  Eliz.  c.  14,  Cro.  jac7o. 

4.Cac.  Abr.  13. 
Dougl.  6 J.    Cowp.  43^, 

y  3  AUon'« 


3*6  Eafter  Term,  36.  Eliz.     In  E.  C. 

Allen's  Cafe. 

Sf  the  Idngsrant  Eajfer  Term,  36.  Eliz.'^Ifi  the  Fxchequer. 

t  forfeiture,  the  A  SCIRE  FACIAS,  was  fued  in  the  queen's  name  againft  Allen, 
f/wJT/SIwl/"*  ^^y  execution  Ihouldnot  be  againft  him  for  a  debt  that  came 
in  tlie  irng^s  ^^  *®  queen  by  attainder  of  J,  S.  The  defendant  pleads,  that  the 
name.  queen  hath  granted  over  this  debt,  and  all  a&ions  and  demands  for 

Ante,  44.  it  to  rork.     And  upon  this  it  was  demurred,  if  the  fuit  could  be 

Dyer,  i.  in  the  quecn^s  name,  after  it  is  granted  over. 

Moor,  241.  Not  A.     hi  truth  there  were  fpecial  words  in  the  patent,  that 

Keiiw:  168.      he  might  fue  for  it  in  the  queen's  naipe  ;  but  this  was  not  pleaded, 
ollen'nv      — ^^^  "^"^  CouRT  held  clearly,  that  if  it  had  been  pleaded,   the 
Cro.  Jac.  J79.   f*^^^  might  be.  in  the  queen's  name  ;  for  the  queen  had  this  liberty 
to  grant  to  fue  in  her  name. 

But  if,  as  the  cafe  is  pleaded,  he  might  fue  in  the  queen's  name, 
the  Court  doubted.  And  two  precedents  were  cited:  the  one,  Eafler, 
21^  Eliz.  Roll  291.  where  Green^  to  whom  a  debt  was  due,  was  at- 
tainted of  felony,  and  the  queen  granted  over  the  debt,  and  all  ac- 
tions and  demands  for  it,  and  z  fcire  facias  was  fued  in  the  queen's 
name  :  the  other  precedent  was,  tillL  32.  El'iz.  Roll  216.  Afabb 
was  indebted  by  bond  to  7.  5.  and  the  debt  came  to  the  queen  by 
attainder,  and  jQie  granted  it  and  all  adtions  for  it  to  Bowes,  and, 
notwithftanding,  the  fuit  for  it,  was  in  the  queen's  name. — But  the 
Court  faid,  tliey  would  fee  tlie  precedents.  Et  adjournatur. 

Green  agairjl  Edwards. 

Hilary  Term,  36.  £//«.     Roll     . 

^dTntiiaUan'  INFORMATION  for  converting  2000  timber  trees  into  coals  to 

fwcr  to  a  fccood  '**  make  iron  ;  and  demanded  4800I.     The  defendant  pleads,  that 

iDformation       the  fame  plaintiff  had  another  information  againft  him   for  tlie 

whiJc  a.iothcr    f^j^g  caufe,  and  demanded  the  fame  fum ;  and  demanded  judgment, 

caufcii finding.  Whether  he  ftiall  anfwer  to  the  hft,  pending  the  firft  ? 

Ante, 261.      '      Altham  argued,  he  was  not  to  anfwer  ;  for  when  a  declara- 

Cro.  jac.  481.    ^^^"  '5  made,  and  the  certainty  appearetli,  there  fhall  ht  no  other 

Pougl,  240.  *    fuit  for  the  fame  caufe,  for  the  double  vexation  to  the  defendant. 

14.  Ed:L\  3.  *'  Brief  318.     22.  Hen,  6.  pL  52.      14.  JJf.  6.  a/.       , 

29.^^40.;*/.    39.^r».6. /;/.  I2.tsf28.     40.iiVtt;.3.35.     ^C).Hcn.t. 

pL  14.     And  there  is  no  difference  between  the  cafe  of  the  queen 

(as  it  was  objefted)  and  of  a  common  perfon  ;  for  the  queen  fhail 

not  have  two  fuits  for  the  fame  caufe.  19.  Ediv.  3.  "  Briefs  470. 

fcf  33.  Edu),  3.  **  Brief  916.  £sf  !^  Impedity  58.  And  if  it  Ihould 

be  luffercd,  the  party  (hall  be  twice  charged,  and  have  no  remedy  ; 

for  an  audita  quercia  lieth  not  againft  tlic  queen.   18.  Edw.  3.  pL%. 

45.  Edu,  3.   «*  Brief  547. 

Coke,  Jttomey  General,  contra  ;  for  it  is  but  in  the  nature  of  ^ 
trefpafs.  5.  Htn,  7.  15.  and  it  is  no  plea  in  trefpafs,  that  another  is 
depending  ;  and  the  queen  hath  a  prerogative  above  a  common  per- 
fon. He  offered  to-  withdraw  the  firft  fuit  ;  but  the  defendant 
would  not  aflent  to  plead  to  the  fecond. 

The  Barons  would  advife  j  but  they  faid  it  was  not  peremp^ 
tory,  but  a  refpondeas  oujlcr.  **  . 


Eafter  Term,  36.  Eliz.    In  E.  C.  3^7 

Agard  againft  Candifh.  *^*"  3* 

INFORMATION  on  the  8.  Edw.  4,  c.  2.  for  giving  licences.  Thejorifdiftioo 
'■  Upon  not  guilty,  it  was  found  for  the  queen.  of  the  exchequer 


in  matteri  re- 


It  was  moved  by  Tanfield,  that  the  aftipn  lietli  not  in  this  latingto  the 
court ;  for  the  ftatute  appoints  it  to  be  fued  in  certain  particular  crown,  can  only 
courts  therein  mentioned,  and  there  is  no  word  of  the  exchequer.   *w  taken  away 

Atkinson  contra.    The  ftatute  is  in  the  affirmative,  and  not  in  '^^^"/[^^■ds^ 
the  negative,  that  it  fhall  not  be  fued  elfcwhcrc.  Stradling*s  Caft  («).  ^)yjowd.2o8, 

Sav.134.     Moor,  564.     Noy,  117.    z.  Haid.  420.     a.  And.  127.     t.  Bac.  Abr.  598* 

To  this  THK  Barons  agreed  ;  for  this  is  a  fupcrior  court, 
though  not  named  ;  and  fo  fuit  may  be  here  j  for  there  are  no  re» 
ftriftive  words  in  the  ftatute  :  and  this  Court  hath  power  to  hold 
plea  in  any  thing  concerning  the  queen,  if  not  rcftraincd*  Et  ad^ 
jountatur. 

Hijtchcock  and  Uxor  againft  Skirtner  and  Lacy,*  casi  4. 

SHTRIFFS  OF  L0ND01^» 

"r\EBT  upon  an  escape  of  Lx/icry  who  was  taken  in  execution.  Debt  upon/in 
^^  And  declared,  that  whereas  the  plaintiff,  as  executor  of  one  efcapc  from  an 
Bevilly  brought  an  aftion  of  debt  againft  L^er,  and  recovered  and  execution  by 
had  execution,  the  defendants  fuffered  him  to  go  at  large,  ^ind  "J^JJ^'^^|».^^^^ 
counted  in  this  aftion   in  the  debet  ct  dctinet.     The  defendants  d^bt  in  the 
pleaded  nihil  debcnt  ;   and  found  for  the  plaintiffs. — It  was  moved  lUtimet  only, 
m  arreft   of  judgment,   that  the  aSion  was   not  well  brought  «""/*  »*^o  he  ia 
in  the  debet  ct  .^ct'inet ;  for  as  the  firft  aftion  was  only  in  the  detlnet^  inxhcd^tt^^ 
fo  this  aftion  grounded  upon  the  record  ought  to  be,  and  to  pUrfue  |f" J^^^ 
it.   10.  Hen.  7.  pL  5.  b.       1 1.  Hen.  6.  pi.  17.      9,  Hen.  6.  pL  1 1.  Poft.  350. 
20.  Hen.  6.  pL  4,  5,  ^  6.  where  an  executor  brings  debt  tor  ar-     ^^       ^^ 
rearages  of  account  found  before  auditors  affigncd  by  himfclf.    So  Jro.  jac  545, 
in  all  cafes  where  an  executor  fucth  for  any  thing  due  to  the  tefta-  Hob.  ss.  184. 
tor,  or  by  reafon  of  any  fuch  thing  ;  as  if  an  executor  recover  da-  *?*• 
mages  in  trcfpafs,   de  bonis  tcftatoris  afportatis^  and  recovers,  and  ^^'  ''* 
then  brings  debt  for  the  damages,  it  miift  be  in  the  detinet-,  and  in  2.  Jones*  I?, 
Scroggs  V.  Lady  Greffam^    27.  Eliz.  C.  B.   where  (he  was  executor  Lane,  80, 
to  her  hulband,  and  fold  lands  by  virtue  of  an  aft  of  parliament  «-S»d.  397- 
to  pay  her  hufband's  debts,'  it  was  adjudged  Ihc  Ihall  be  charged  ^-^^ac-Abr.  73, 
only  in  dctinct ;  and  if  a  recovery  fliould  be  in  this  aftion  in  tlie  t'com.Diij.iop 
debet  et  detinety  it  fhall  not  be  to  the  ufc  of  their  teftator,  but  of  2,  Term  Rep, 
themfelves.  116. 

PiiRiAM.  This  a&ion  is  grounded  upon  a  /or/ done  to  them- 
felves, and  is  not  grounded  merely  upon  the  record  ;  and  is  not 
Jikc  the  cafe$  put  of  debt  upon  arrearages  of  account,  or  upon  a 
recovery,  but  is  merely  collateral,  for  the  tort  done  by  the  flieriffs 
in  fuffering  the  party  to  efcape  ;  yet  when  it  is,  recovered  it  Ihall 
be  aftet^  in  their  hands,  and  the  aftion  in  the  debet  et  dctinet  is  well 
brought. 

EwENS  and  Clerke  contra  ;  for  the  ground  of  the  aftion  \% 
the  recovery  as  executors,  and  the  tort  is  done  to  them  in  that  right ; 
and  therefore  the  aftion  is  to  be  brought  in  the  dtiinct  only»-«An4 
it  wJis  nflcrwards  j^djudged  accordingly, 

Y  4  Trin/ty 


^^*  Trinity  Term, 

36.  Eliz.     In  the  Queen's  Bench^ 
Sir  John  Popham,  Knt.    Chief  Jujlice. 
Sir  Francis  Gawdy,  Kttt.     .        1 
John  Clench,  Efq.  \  Juftice9^ 

Edward  Fenner,  Efq.  J 

Sir  Edward  Coke,  Knt.  Attorney  General. 

Solicitor  General. 

^*«*  «•     '  Humble  againft  Glover. 

Hilary  Term^  36;  EUx.    Roll  420. 
The  bargainee    TT^EBT  Upon  a  Icafc  for  years,  made  by  Tho.  Play  to  the  de- 
of  the  reveriion    I      1  fcndant.     And  declares  upon  an  aflignmcnt  of  tlie  revcr- 
nmbHrgdcbt    -"-^  fion  by  indenture  of  bargain  and  fale  enrolled.     The  de- 
for  rent  againft  fcndant  pleads,  that  after  the  grant  of  the  reverfion,and  )>efore  any 

the  Ufa,  after    rent  arrear,  he  afligned  over  his  term  to Scotmtad^  and  doth 

an  aiTignrntnc    not  name  his  chriftian  name  ;  but  a  blank  was  left  for  it.     Upon 

Poft  V'^^i  6    *'^  P'^^  '^  ^^5  demurred. 

Po  h  "    ^  First  Point.  If  thelcfleeihall  be  chaiwd  with  the  rent  after  the 

ComIK%z^^  aflignmcnt  of  his  term? — Andrefolvcd  heinould  not.  Vidc^.Co.z^.h. 
Moor,  351.  *     for  there  is  'no  privity  between  the  bargainee  and  leflee,   but  by 
Jones,  44.        reafon  of  the  privity  of  eftate,  which  being  gone,  the  leflee  is 
Dougl.  183.188.  not  chargeable  :  but  between  the  leffor  and  leflce  he  fhall  not  dif- 
charge  hmifelf,  by  afligning  over  his  term  ;  for  die  privity  is  by 
reafon  of  the  cantraft  and  refervatiow,  rather  than  by  the  occupa- 
tion of  the  land  ;  which  by  his  own  a£l  he  Ihall  npts^ifchargc; 
but  in  this  cafe  the  privity  is  deftroyed. 
A  grant  omit-       SecondPoint.  It  was  moved,  tliat  the  plea  is  not  good;  foragrant 
ting  the  chrif-   to  one  not  naming  his  chriftian  name  is  void  :  for  it  is  uncertain 
grTnt^nrvok*'  to  v.liom  the  grant  is,  except  the  grant  be  to  one' who,  by  rcalbn 
-Ante,  57.59.'^'  ^f  bis  dignity  or  office,  it  is  known  there  is  no  other  of  the  fame 
name;  as  ^'to'PoPHAM,  Chief  Jujlice^''  or  *'  Gla^v  xi.K,/crjcant;** 
Cro  Vac  ^  *8     *"^  y^^  "^  ^^"*^  ^^^^  '^  ""^"^  DC  averred  that  there  are  no  more  of  tliat 
^     ^  ^        name  :  and  if  an  obligation  or  grant  be  made  to  one,  and  his 
chriftian  name  h  miUakcn,  the  grant  is  void  ;  fo  a  grant  made  by 
him,    a  fortiori^  where  there  is  no  chriftian  name. — And  of  that 
opinion  was    all  ttik  Court,  except  Fknner,  and  that  the 
plaintiff  lliall  have  jutlgmeju  to  recover:  byt  no  judgment  was 
given,  bccaulc  the  plea  was  difcontinucd. 

Case  2.  Brookc  a;iainft  Clarke. 

Ea/lcr  Term,   36.  Elix.     Roll  397. 
Shndcroos  A'CTION  for  words.     For  that  whereas  Clarenc?ux,  king  of 

^i'.'l'  '^'^f "?  ^''^^^i   bad  a  patent  of  his  office  ;  and  that  h^  plight  grant 

p-krnon*a"e*  commiiTion  to  any  to  be  his  deputy,  to  vilit  in  things  concerning 
aaionabie;  and  his  office  ;  and  he  by  his  commiffion  did  appoint  the  plaintiff  to 
tiioudiavcrdia  be  his  deputy  in  the  counties  of /><:'{?«  and  Somerjit ;  and  the 
*!.^'!"\'' ff"'"  plaintiff  by  virtue  thereof  did  fit  and  enquire  of  matters  concern- 
!^f^t^.tf^.!^rf?,^^i".Q:  the  ollice  ;  the  defendant, /r^r;/////cr.v,7j  non  ignarus^  faid  of  the 

ar?  for  worils  noc'.Kl-onahlc,  it  fhailbc  inicndtd  thai  tl^c  danw^cs  were  en  the  good  counts,  except  tha 
words  arc  U*(I  .it  diflcren:  times.  Ant;-,  it-:.  i.  Rcll.  Ab.  (;76.  Cro.  Car.  518.  1.  Lev,  134- 
f^.Co.  ,-0.  MH>r,  14*.  I.  Buia.  37.  y  BaiA  2S3,  Cfo.  Car.  ly.  32$.  March. 48.  i.Sid.  38. 
^Ari':c!^;33.     Eo '^i- :;7- 7^.  '  '     "  ,  .     -/e 

plainufri 
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plaintiff,  **  He  came  and  fat  by  force  of  a  forged  commiffion  ;  and      B«ook« 
**  he  is  a  fcrivencr  and  no  herald."    The  defendant  pleaded     ^*51«. 
not  guilty  ;   and  it.  was  found  againft  him.     And  it  was  now 
moved  in  arreft  of  judgment,    Firft,  That  the  words  would  not 
maintain  an  a£tion.     Secondly,  If  fome  of  the  words  were  a£tion- 
able,  yet  others  of  them  were  not;  and  damages  were  entirely  given* 

To  the  firft,  the  Court  conceived  that  the  aftion  lieth  ;  for 
they  touch  him  in  his  profeffion,  and  are  very  flanderous,  that  he 
fat  by  virtue  of  a  forged  commiffion.  And  whereas  it  was  ob- 
jefted,  that  peradventure  he  did  not  know  it,  it  is  exprefly  averred  • 
by  thofe  words,  pramijforum  non  ignarus  :  but  if  thofe  words  had 
not  been  in  the  declaration,  it  had  been  otlierwife  ;  for  it  might 
be  that  he  fat  by  virtue  of  a*  forged  commiffion,  and  knew  it  not, 
and  then  it  touched  him  not  in  his  credit.  And  the  words,  "  he 
•*  is  a  fcrivener,  and  no  herald,*'  touch  him  in  his  profeffion,  for 
by  it  he  getteth  his  living;  and  tlierefore  it  is  reafonthat  for  them 
he  might  bring  his  aAion. 

And  as  to  the  fecond,  all  the  Justices  held,  that  judgment  Ante,iii« 
(hall  be  given  for  the  plaintiff;  for  it  Ihall  be  intended  that  da-  io.Co.i3o,i3u 
mages  were  given  for  the  words  which  were  a£lionable.— But 
PoPHAM  faid,  that  if  an  aAion  be  brought  for  words  fpoken  at 
one  time,  and  for  other  words  fpoken  at  another  time  ;  and  for 
the  words  fpoken  at  one  time  an  a£lion  lieth,  but  not  for  the 
words  fpoken  at  tlie  other  time,  and  damages  are  entirely  ailefled, 
no  judgment  (hall  be  given  ;  for  the  a£tion  is  brought  for  all  the  * 

words,  and  damages  for  all.  And  fo  it  was  held  in  tlie  Lord  Ad^ 
miraVs  Cafe^  i8.  Elix. — And  afterwards  judgment  was  given  ic- 
cordiiigiy. 

Chapman  tf^j/»// Thumblethorp.  Case  3. 

Hilary  Ttrm^  36.  Eliz.    Roll  113. 

npRESPASS  for  breaking  his  clofc,  et  quadam  avcria  ibidem  ex-  Where  goods 
-*•     ijictit^  cef'it  et  afportavit.      The   defendant  pleads,    that  the  are  wrongfully 
cattle  were  his  own  goods,  and  that  J.  S,  took  them  by  wrong,  "^"^  ^^^  ^^^ 
^nd  put  them  in  the  plaintiff's  clofe  by  his  affent;  for  which,  he  ^Sl^r^^iheowJT' 
finding  them  there,.did  take  them,  &c-  as  it  was  lawful,  &c.    And  may^juftKy^^th? 
upon  this  plea  it  was  demurred.  '  making  thtm ' 

T>  t/-ir'-/r*t         iirt  whci«f(ycvcr  ho 

FuDZEY  argued  for  the  plaintiff ^   that  the  defendant  could  not  finds  thctn.    ' 
enter  into  the  plaintiff's  clofe  to  fetch  them  out,  except  they  were  a.Roii.Ab.  e5a. 
put  there  by  the  plaintiff's  lort  :  and  this  plea  doth  amount  to  a  Bio  Trcf.si?/" 
general  iflue  ;  for  he  cannot  travcrfe  tlic  property  of  the  goods,       Cro.  jac.  366. 

1-  Bi.com.4,  |« 

But  THE  Court  held  it  a  good  plea;  for  the  plaintiff  by  his  Dougi.  74;.  '' 
declaration  doth  not  aver  the  property  of  the  goods  to  be  in  him, 
but  faith  only  quadam  avcria.  And  when  the  defendant's  bcalls 
arc  taken  from  him  by  wrong,  and  are  not  out  of  his  poffcffion 
bv  his  own  delivery,  he  may  juftify  the  takipg  of  them  in  any 
pljcc  U-  finds  them.     And  it  was  adjudged  for  the  plaintiff  (a). 

[a)  Dcfpndaot.    Z.  C,  B.  Parker's  y.SS. 
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^^"  4-  Hafelop  againft  Chaplin. 

Jntty  Page  257;  Ca/e  36. 
Cods  (hall  be  .  JT  was  HOW  movcd  again,  and  divers  precedents  were  (hewn  out  of 
allowed  to  an  1  xht  common  plcas,  that  always  fince  the  ftatute  damages  and 
amcreiamttii.*'*  ^^^^  ^^^  httxi  given  to  the  avowant  in  avowries  for  amercements 
Ante,  257. 300.  in  leets,  and  for  heriots,  and  other  cafes  not  mentioned  in  the  fta- 
tute.— And  THE  Justices  conceived  that  thfeir  courfc  being  fo 
Cro.  Jac.  aS.  fince  the  ftatute,  the  law  fhall  be  conftrued  to  be  fo  ;  and  fo  in- 
Cro  Car  clincd  in  their  opinion. 

532.     2.  Com.  Dig.  54S.    i.BacAb.  522.    2.1x1. Ray.  788.    Dougl.  709.    a.  Term  Rep.   235. 
In  replevin,  if       But  then  it  was  moved,,  that  tlie  replevinwas  tie  averils  taken,  and 
the  writ  be  "A  the  taking  was  only  of  a  horfe^  and  fo  ill  — And  of  that  opinion 
« «v«nii/*  anrf  ^as  THE  CouRT,  that  the  count  had  made  the  writ  falfc.    And 
•*W/",'*\hcla'!  ^^  ^^^^  ^^^^  (^)  ^^^  judgment  was  reverfed. 

fiance  is  fataL  Cro.  Car.  534.  2.  Vent.  753.  2.  Salk.  658.  701.  4.  Mod.  ^46.  6.  MoJ.  305.  Tbeo. 
Dig.bk.9.  c  5.    3.  WilCi4i.    5. Com.  Dig.  24.    2.  Wilf.  394.    a.  Ld.  Raym.  iao9». 

(a)  Sed  vide  Jones,  435. 

CAit  5*  Dickins  againft  MarftuK 

Eajter  Term,    3^,  Elhc.     Roll  403. 
Adcvifeof  «*«//  'T^HE  cafe  upon  fpccial  verdift  was,  J,  Toby  devifed  all  his  lands 
••  '^r'ffte^  ^^^  goods,  after  his  debts  and  legacies  paid,  to  R.  Toby  and 

*^%yJehsanil  -^^U  his  children,  equally  to  be  divided  between  them. 
•*  Ugac'ui  paid^      Thc  queftions  were,    Firft,  Whether  an  eftate  of  inheritance 
«« to^J.andB.   or  6nly  a  freehold  paffed  by  thofe  words  ?  Secondly,  If  they  were 
•«  mytkiidrcH,    jointenants  or  tenants  in  common  ? 

•'  2wf/L-'  ^^^  ^^^'^^  argument  the  Court  refolved,  *Firft,  That  an  eftate 
•*  tween  tbemi*  fov  life  Only  paflcd  ;  for  although  the  devife  of  the  lands  and  goods 
paOes  an  eftate  are  coupled  together,  and  it  be  a  devife  for  ever  of  the  goods  ;  yet 
for  life  cnly  in  (q^  ^h^  jj^j^  there  being  no  words  to  pafs  the  inheritance,  only  an 
AnTT^^  eftate  for  life  pafleth.  And  although  it  was  objeaed  that  the  de- 
Port.  443. 696.  yif^  ^f  ^'^^  l^nd  is,  after  his  debts  and  legacies  paid  ;  fo  this  is  li- 
Co.ao.  b  mited  softer  he  hath  made  an  end  of  difpofing  any  thing  ;  and  it 
Co.  Lit  9.  b.  was  t5^Jiis  children,  of  which  his  heir  is  one';  fo  that  he  intended 
42.  a.  190.  b.   to  give  as'^ttuch  to  one  as  to  the  other ;  and  that  he  dotli  not  limit 

1.  Sd.  33.  any  eftate  over  to  any  otlier ;  yet  the  Coiirt  held,  that  only  an 
^:^^[^',^5?4-^^  eftate  for  life  did  pafs. — Popham  faid,  it  may  be  doubted  if  any 
3.  Com. r  15^4.  land  did  pafs,  in  cafe  he  had  a  term  for  years  in  lands  ;  and  fo  the 
%.\'Ltr,  7i2r  devife  ot  land  may  be  fupplied,  and  that  only  the  term  (hall  pafs. 
iJiH.  Lts\  37.  Second  Point.  They  all  conceived  it  was  a  joint  eftate,  and  that 
i.Ftcr.w.u.19.  xYi^y  fhall  not  rake  by  parts  in  common  ;  for  he  doth  not  appoint  a 
Swir.bf  31.  divifton  to  be  inade. — But  Fenner  faid,  that  in  2.  Eliz.  ^ide  v. 
11.  Mod.  296.  Souihcot^  it  was  adjudged,  that  a  devife  of  land  to  two  equally  di- 
Ld.Raym.  622.  vicJed,  this  was  a  tenancy  in  common.  But  here  it  is  to  two  equally 
^31.  »33-         to  be  divided;  and  it  is  not  certain  that  a  divifion  fliall  be  made. 

2.  Peer.  Will. 

2iJo.  3.  Brown  P.  C.  297.  4.  Brown  P.  C.  224.  i.  Wilf.  165.  341.  Cowp.  657,  x.Term  Rep.  596' 
I.  Brow.  Caft  Ch.  240. 

Casf.  6.  Barry  againft  Stanton, 

A<i-vi/iisa  'T^HE  cafe  upon  fpecial  verdift  was,  **  A  leafe  was  made  for 
breach  of  a  con-  *  years  Upon  condition  he  Ihall  not  devife  tlK  land,  or  ^gn  over 
diuon  not  to     his  term ;  and  by  his  will  he  devifed  it." 

AnTe  60.  GawjJy,  Fe'nner,  and  Clench,  held  cleaily,  tliat  th«  condim 

Poft.'33i'.        tion  was  broken  ;  for  by  this  devife  the  term  ii  difpofed  by  his 
GouW       «   S'f^'  which  is  an  alienation,  and  is  as  ftroug  as  »nY  Qtji^r  i^i^a^tigi^i 
iCpii.  \oC  ^ — ■'^^^  Popham  delivered  no  opinion. 
'^-45.    4.  Co.  1x5.     Dcugl.  ^7. 1^4.    2.  Term,  Rep.  4 z^. 
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Kent  againft  Sponder.  Case  7* 

CCIRE  FACIAS  to  have  execution  of  land,  and  damages  recover-  piea  tozfiirg 

ed  in  ^x\4Je^i'one firma.     The  defendant  pleaded  an  entry  into/«"^j  muftan- 
the  land  after  the  judgment,  and  befbre  Xhtfcire facias. — And  becaufc  ^"^'^  ^^  ^^*« 
he  did  not  anfwer  to  the  damages,  the  plea  was  ruled  ill  in  all.  ^^^^^ 
Wherefore  it  was  adjudged,  that  tlw  plaintiff  ihall  have  execution  ,^  3,^*^  \ 
of  the  land,  and  damages.  a'  Saund.'  1I7. 

Cro.  Jac.  17.     I.  Term  Rep.  388. 

Patridge  againft  Mayler.  Ca*i  s. 

ERROR  upon  a  judgment  in  an  aftion  upon  the  1.^2.  Philip  Judffmcnt  re. 
\i  Maryy  c.  12.  for  taking  a  diilrefs  in  one  county,  and  incha-  vcr'^^ /or  miT- 
fing  and  impounding  it   in   another  county.     I'he  vetiire  facias  *7,^-^f  ?^  ^^^ 
awarded  only  of  the  place  where  the  taking  was.     This  was  ailign-  poft' 480T'' 
cd  for  error, — And  for  this  caufe  the  judgment  was  rcverfed  {a).  ' 

(«)  Vide  ante,  page  260,  Note  {a\  10  Cafe  46.  3-  I^ma.  4J, 

Harvey  againft  Wroth*  CAt»9. 

TERROR  upon  a  judgment  in  dower.     Error  affigncdnvas,  That  Indoweragaina 
""  the  tenant  was  an  infant,  and  the  judgment  was  by  default,  an  infant  riiepa- 
V.  5.  Edw.  3.  70.      17.  Edw.  3.  47.      17.  Edw.  2.   **  Saver  Default^*  roilhaU  not  de- 
80.  where  an  infant  Ihali  be  compelled  to   fave   his  default.     It^^J*^* 
was  moved  here,  that  inafmuch  as  in  a  w^rit  of  dower  the  parol  ?o^!J'^'j\^. 
fhall  not  demur  for  his  nonage,  that  the  infant  fliall  be  compelled  63s. 
to  fave  his  default :  and  fo  it  was  cited  to  be  adjudged  in  6V/Vj  q^^^  jaci  m 
Cafsy  ^4,.  Elfz, — Sed  adjoumatur.  ^^2] 

Moor,  465,    2.  Brownl.  1  j  8. 

Berry  againft  Taunton,  '        Ca,e  ,o, 

Hilary  Term,  ^6.  Eliz,      Roll  ^j6. 

npHE  cafe  upon  fj>ecial  verdift  was,    "  A  leafc  was  made  to  a  condition  hy 
-*•    "  Giles  Taunton  for  eighty  years,  upon  condition  that  if  he,  his  « Jcffec  that  he 
^*  executors,  or  affignees  do  demife  the  lands  for  more  than  from  !^'"  n^dtmifc 
"  year  to  year,   tliat  then    the  leafe   Ihall  ceafe  and   be  void.  [;^'n',"!r 
•*  Giles  Taunton  doth  devifc  it  tohisfon,  aiiddicth  ;  the  fon  enters  year,  is  broken 
*'  by  the  affent  of  the  executor."  ^      by  z^tvif, 

The  queftion  was.  If  the  condition  be  broken  ?  for  the  devife  ^^''^*^^<^a^<=«<>^^8 
is  not  properly  a  demife.  Ant    6c 

But  all  THE  Justice?  held  it  a  l^reach  ;  for  a  condition  (hall  not    "  ** 
be  taken  fo  ftriftly,  that  it  Ihall  be  according  to  the  prccife  words  ;  ^["'c^.^,^; 
,and  if  the  meaning  be  broken,  it  is  a  breach  of  the  condition;  and  Dycr^V.'" 
none  will  deny  but  a  grant  of  all  his  eilate  had  been  a  breach:  fo  OougV  5V  is^. 
it  is  here  of  a  devife.    And  it  was  fo  adjudged.  *•  '^erm  Rtp. 

.       '  4*5- 

l^e  againft  l^oms.  Ca.e  „. 

EafierTerm,  ^6,  Eliz.  Roll /^\, 

•pjECTIONE  FIRMiE.    The  plaintiff  declared  of  a  kafe  by  |f^  Granger  en 
■*^  7.  5.     The  defendant  faid,  that  long  time  before  the  Jeafe  and  ters  upon  die  ' 
ejeftrnQnt,  the  queen  was  feifed  of  the  land,  and  let  it  to  B.  for  Wng'*  l«flee,  be 
years,  who  1ft  it  to  the  defendant  for  two  years;  upon  whom   7,  sawapofief- 
§.  the  leffor  of  the  plaintiff  entered,  and  expulfed  him,  and  let  it  faWn'^i'ilcTvcr 
to  the  plaintiff.   And  upon  tlu3  it  was  deipv^rcd,  bccaufe  the  plea  fion"rocn  tbV 
imgunts  to  i5ion-guilty,        ^  '  crovipm 

pAWPY 


33*  Trinity  Term,  36.  Eliz.    In  B.  R. 

^■*  G  AwD  Y. — ^Thc  pica  is  good ;  but  if  it  had  been  in  the  cafe  of  a 

NorKii       common  perfon,  it  had  not  been  good,  without  faying,  *«  he 

oufted  the  lefleCy  and  diiTeifed  the  lelTor  :^*  but  here  there  can  be  no 

difleiiin  to  the  queen ;  wherefore  he  faith  enough,  ^^  that  he  put 

a.  Leoo.  ao6.    "^out  the  Icflce,"  for  otherwife  it  is  not  good,  10.  Edw.  4.  pL  6. 

Ron,  E/ea.  15-.  fQj.  otherwife  his  entry  may  be  intended  lawful.   But  when  he  faith, 

J^Cw!\.Li6.  "  ^^  expulfed  him,"  tliis  intendcth  an  unlawful  entry,  and  con- 

■  poflekion  of    fcfleth  in  him  fuch  a  pofleflion,  that  he  may  make  a  good  leafe  againft 

60  years,exoept  any  but  him  that  hath  right. — ^Fenner  agreed  ;  and  by  tliis  entry 

to  Tiberties  and  he  hath  gained  fuch  a  pofleffion,  that  the  leflec  of  the  queen  may 

bca^ba^m^to  ^"^8  *^  eje^fione  firtme^  although  the  queen  be;\ot  put  out  of  the 

the  klng*apre.  freehold;  which  PoPHAM  agreed. 

fogativc  w  this  refpca.— See  alfo  12.  Jac.  i.  c.  26.     3.  Bac.  Abr.  17*. 


Ca»X  !£• 


Nevill  againji  Seagravc. 

trinity  Term,  33.  Eli%,  Roll  323, 


Taider  of  p  EPLEVIN.  The  defendant  avows  for  damage-feafant.  The 
"ZTltiZ^  plaintiff  replieth,  that  the  day  after  the  diftrefs  taken,  he  ten- 
*/;<r  impound-  dered  fufficient  amends,  JciL  fixpcncc,  which  the  defendant  re- 
ing.  fufed  ;  upon  which  the  plaintiff  demurred,  becaufe  the  tender  was 

Voi\.  813.         not  before  the  impounding. 

5.  Co.  76.  a  G  A  w  D  Y. — ^The  tender  is  good,  although  the  cattle  be  impound- 

mnira,  ed ;  and  if  tlie  party  that  diftrained  rcfufeth   it,  the  owner  may 

i>.  Co.  147.       take  tliem  out  of  the  pound.     And  it  is  clear,  if  the  tender  were 

Cro'  lac'  before   the  impounding,   he  might  take  them. — ^od  fuit  cm- 

Hob.  154.^^^*    c€Jfum.     Whereupon  the  Court  gave  day  to  the  defendant  to 

3.BI.  Com.  i|.  fhewcaufe  to  the  contrary,  otherwife  judgment  fhall  be  given  for 

the  plaintiff. —But  Tanfield  at  the  bar  faid,  it  was  adjudged  in 

Sir  Henry  CromweWs  Cafe  in  the  common  pleas,  that  tender   after 

impounding  cometli  too  late. 

Cask  13.  Dr.  Andrews  agahfi  Wood. 

In  debt  on  bond  TTvEBT  upon  an  obligation.  The  condition  was  to  performco- 
ihcprymcm  of  vcnants  in  an  indenture  of  leafe,  whereof  one  was  to  pay  the 

yeni  on  an  ex-  rent  at  the  day ;  the  breach  afligned  was  for  non-payment  of  the 
|)rcf.  covenant,  rent.  Upon  which  it  was  demurred,  becaufe  no  demand  of  the 
^tiinotneccOa-  j^ent  was  alledged. — But  the  Court  over-ruled  it, becaufe  it  was 
cilmand^^^**  an  exprefs  covenant  •  and  by  the  recovery  the  obligation  is  detcr- 
Pcfh  S29.  iTiined.  Sed  adJQurnatur, 
^\Q.  Car.  76.    Hob. 8.    DougL483. 

Cas»  14.  Lambert  againJl  Auftin. 

Trinity  Term,  35.  EJiz,  Roll  185. 
$^u^.re,  u  the  j>  EPLEVIN.  The  defendant  avowed  upon  die  32.  Hen.  8.  c. 
ran'"iv  i:iV/a  37'  ^^  ^xecutor ;  for  that  Lady  Southwell  was  feifed  in  fee  of 
rcm-chari^^may  ^^^^  manor  oi  PViJlon^  and  3.  EH%.  granted  a  rent  of  $\^fer  annum 
&\i\r?.w  ufrcn him  to  Richard  J clcimfon  iox  his  life,  ifluing  out  of  the  manor,  who 
innvc^ji'jnior  made  thc  defendant  his  cxccutor,  and  died  28.  ^/iz.  and  for  tea 
i'n'thriifcof  tht  ^^^^^^  arrearages  betAvcen  1 7..  W  28.  Eliz.  he  avowed.  The  plain- 
*u:(\itov>^  ^  tiff  replied,  that  after  the  grants  fell.  12.  Eliz.  Lady  Southwell  vcai^ 
Poft.547.  a  feoffnient  of  this  manor  to  Copley;  vv'ho  13.  Eli%.  let  the  land  to 
'  Cro.Car.  471.  Erockct  for  twenty-one  years,  who  occupied  it  for  the  term,  which 
Ld.  Raym.  1 72.  Sec  Mr.  Hargravc'«  Co,  LiM6i,  a.  note  (^)  4od  b,  OJtc  ( i,}  1.  Leon.  jpj.  2%  Vem.  612. 
5.  Co.  itS. 

cxpiicj 
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expired  34.  Eliz.  and  afterwards  Copley  let  it  to  the  plaintiff  for  three    Lambf«t 
years;  upon  whom  the  diftrefs  was  taken  :  and  upon  this  it  was       H*'*fi 
demurred.     The  qucftion  refts  only  for  the  rent  incurred  during       *^*^'"» 
the  term,  if  by  the  ftatutc  he  may  diftrain  for  it  after  the  term  ex- 
pired upon  him  in  the  reverfion :  for  the  ftatute  is,  that  he  fhall 
diftrain  upon  the  poiieilion  of  the  tenant  in  demefne  which  was 
chargeable  with  the  rent»  or  any  claiming  under  him. 

Gawdy  and  Fenner,  Ju/lices'.  The  tenant  of  the  freehold  is 
only  to  be  charged,  for  an  amfe  only  lieth  againft  him,  and  he  is 
the  party  that  is  to  attorn ; .  and  the  leflce  for  years  is  only  charge- 
able for  his  cattle  being  upon  the  land,  as  a  ftranger  ihall  be  in 
that  cafe;  and  the  intent  of  the  ftatute  was  only  to  give  remedy 
againft  him  who  was  chargeable  in  the  life  of  the  teftator.  And 
Fenner  faid,  if  leflce  for  life  grants  a  rent-charge,  and  then  makes 
a  leafe  for  years,  and  dicth,  debt  lieth  for  this  rent  againft  the  exe- 
cutors of  the  tenant  for  life,  and  not  againft  the  tenant  for  years, 
for  he  is  riot  the  party  chargeable ;  and  in  this  cafe,  if  no  feifin  was 
had,  there  is  no  remedy :  for  tenant  for  years  cannot  give  feiiin, 
and  a  releafe  of  this  rent  muft  be  to  the  tenant  for  life,  and  not  to 
the  tenant  for  years. 

Clench  and  Poph  am  centra.   That  the  tenant  for  years  is  only 
chargeable  in  debt  for  the  rent  incurred  during  the  years,  and  not 
the  tenant  of  the  freehold  ;  and  both  are  chargeable,  one  with  an 
affife,  and  the  other  with  a  diftrefs  during  the  eftate.     Then  it  is 
to  be  confidered  in  this  cafe,  who  is  chargeable  by  the  intent  of  the 
ftatutc.     If  tenant  pur  outer  vie  grant  a  rent,  and  ccjiy  que  vie  dleth 
(tf),  the  grantee  of  the  rent  dieth,  the  executors  of  the  grantee  have  /  %  >^^  ftatwn 
no  remedy  by  the  ftatute;  for  the  ftatute  giving  the  diftrefs  in- extends  to «;/ 
tends  the  party  that  properly  and  ufually  is  to  bediftrained»  which  tenant*  for  Kic. 
is  the  termor  m  poffeffion,  and  thofc  that  come  in  privity  under  Co.  Ui.  162, 
him :  but  fo  is  not  he  in  the  reverfion ;  and  therefore  in  this  calc 
the  executors  cannot  diftrain,  but  only  have  an  aftion  of  debt;  and 
the  ftatute  giveth  the  diftrefs  upon  the  tenant  in  demefne,  whichis 
chargeable  immediately,  and  not  on  him  in  the  reverfion,  except 
his  cattle  come  upon  the  land  by  efcape. 

Fenner.  If  tenant  in  tail  grant  a  rent-charge,  and  then  makes 
a  leafe  for  years  according  to  the  ftatutc,  ^nd  dieth,  the  iflue  Ihall 
hold  it  difcharged,  and  the  grantee  fhall  not  diftrain  during  the 
teniL.     ^od Gawd  v  concejjit. — Et  adjournatur. 

Folcot  againft  Ridge.  Cas.  .5. 

"PROHIBITION  for  fuing  for  tithe-hay  uponfifteen  acfes  ofifamw&ibe 
•*-    land,  ten  acres  of  meadow,  and  feven  acres  or  pafture :  And  fur-  found,  thought 
inifeth,  that  he  and  all  thofe,  &c.  time  outof  mmd,  &c,  had  ufed  <*»ffcr  from  ths 
to  pay  four-pence  yearly  in  fatisfaftion  of  all  tithes  of  hay  cut  there,  y"^dia  rT*  wt 
?icc.  and  iflue  upon  it.     The  jury  find  the  prefcription,  but  that  ^j^  ^^^^ 
part  of  die  land  was  never  movca,  but  (hew  not  what  part  in  certo.  |,TermRcp. 
The  qucftion  was.  If  this  verdift  be  certain  enough ;  and  for  whom  ^7, 
it    w^as  found? — And  it  was  adjudged  for  the  plaintiff;  for  both 
parties  are  agreed,  that  all  the  land  had  been  mowen,andthe  find-^ 
ing  contrary  to  it  is  void;  and  the  verdidt  is  certain  enough. 

Anne  fly 
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^^•«  '••  Annefly  againft  Stokes. 

Judgment  re-  l^RROR  upoA  a  judgment  in  debt.  For  that  in  the  writ  hcwaa 
I^^^tte  ^^^  "fon  and  heir  apparent/'  and  in  the  declaration,  «fon 
Cnitand  tbedc  "^^  hcir"  generally. — And  for  this  variance  the  judgment  was  re- 
chration.  vcrfed. — Yet  it  was  faid,  that  "  apparent'*  was  lurplufage.    Sid  rm 

C6wp.i7g.       allocatur. 
Do«t&  1 94*  40X«    X*  Term  Rq>.  2 J7» 


Trinity  Term, 

36.  Eliz.     In  the  Common  Pleas. 

Sir  Edmund  Anderfbn,  Knt.  Chief  Jujlice. 
Sir  Francis  Beaumond,  Knt.  i 
Thomas  Walmflej,  Efq.       >     Juftices. 
Thomas  Owen,  Efq.  J 

Sir  Edward  Coke,  Knt.  Attorney  General. 
Solicitor  General. 


CaS£  I, 

X  levies  a  fine 


Frederick  againft  Frederick. 

tothcuVof  S.  Tr\  ARTITION.  The  cafe  was  upon  fpecial  verdift.  "  A,  le- 
Ibriife,  and  af-  r^  "  vics  a  fine  to  %  5.  which  by  indenture  is  declared  to  be 
ter  to  (be  ufc  of  X  ««  to  the  ufe  of  B,  for  life,  and  after  to  the  ufe  of  the  chil- 
T  ri'cr^rfl  "^  "  ^^^"  ^^^'  P''^'^^^^'^^ '  C.  at  the  time  of  the  limitation  had  two 
c!  had  two'fens  "  fons,  and  before  the  death  of  J5.  had  iffuc  two  daughters/*  The 
Bving  at  the  qucftion  was,  If  the  daughters  fliould  take  ? 
time ;  and  be- 
fore the  death  After  argument  at  the  bar,  it  was  refolved  by  the  Court,  (ex- 
of  i?  had  ifliie  ^^^  Owen)  that  the  daughters  Ihould  nottake. — Anderson  firft 
l^Adjodged*'  Ihewcd  his  opinion,  tliat  the  pojimta  Ihall  not  take ;  but  only  the 
that  the  fH>jina-  children  that  were  in  effe  at  the  time  of  the  limitation ;  for  they 
#«rrh.iii not  take.  Ihall  not  take  as  jointenants,  nor  as  tenants  in  common,  nor 
Ante,  121.  by  ^ay  of  remainder  ;  and  therefore  not  at  all :  as  jointenants 
6.  Co.  17*  a.  ^cy  cannot  take ;  for  they  were  not  in  being  at  the  time  of  the  li- 
jenk.  Cent.  mitation  of  the  remainder ;  nor  as  tenants  in  common  or  by  re- 
Moor,  7i8, 720.  mainderj  no  more  than  they  could  take  by  an  eftatc  executed  by 
2. Co.' 91.  other  conveyances:  and  ufcs  are  not  allowable,  but  as  they  arc 
Pop.  3.  confonant  to  the  rules  of  law  and  reafon ;  and  it  is  plain  here,  that 

I.  Co.  130.       j^Q  prefent  or  future  ufes  are  limited  to  thofe  that  mould  be  after- 
a  °SaJk!  67*5» *    ^^^^^  born,  and  no  matter  can  be  coUefted  out  of  the  parties  in- 
tent to  help  them. 

Walmsley  accorded.  This  rule  is  to  be  obfcrved  in  ufes. 
In  every  cafe  there  is  to  be  donor  and  donee;  who  fhall  take 
as  well  in  limitation  of  an  ufe,  as  of  an  eftate  executed :  and  al- 
though the  common  law  knows  nothing  of  ufes,  yet  nowby  tlic 
ftatute  an  ufc  is  an  ellate ;  and  to  take  fuch  an  eflate,  there  ought 

to 
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to  be  a  donee.    As  if  a  gift  be  made  to  the  father,  //  prlmogenho   ^*""i^* 
filio^  if  he  hath  no  fon  then,  the  fon.  born  afterwards   fhall  not  ^^HXmck* 
take,  and  the  ufc  ought  to  be  obfcrvcd  as  it  is  appointed ;  and 
when  it  is  limitpd  in  poffeffion,  it  muft  take  in  poflcffion,  and  in  J'  ^^  J^ 
futuroy  and  in  expcSancy  when  it  is  fo  limited;  but  there  muft  be  p*jowdV»96. 
a  donee  to  take  at  fuch  a  time  as  it  is  limited  {a).     And  where  it  2.  RoU.  417. 
was  objcfted,  that  the  intent  and  meaning  of  the  ufes  is  to  be  ob-  i.RoU.Rep. 
lerved,  it  is  true,  if  they  be  not  fond  and  idle,  as  in  wills,  which  ^5- 
arc  greatly  favoured  for  the  wcaknefs  of  them  that  make  them.  And  ( JJ' vidc^Hare. 
it  is  againft  the  rules  of  law  and  reafon,  and  of  ufes,  that  one  who  Co.  Lit.  9. 
is  not  in  tjfe  (hould  take  by  an  ufe  limited  in  polieilion  ;  and  there-  a.  note  (3) 
fore  the  fons  in  effe  fhall  only  take  it  in  this  iafc,  and  not  the  daugh-  "^^^  ^"* 
ters  born  after.     And  in  the  carl  of  Bedford* s  Cafe,  it  was  ruled  by  ^^^1%^^* 
the  advioe  of  the  Jufticcs  in  the  court  of  wards,  that  where  he  f»th«rtakct  tht 
made  a  conveyance  to  the  ufe  of  himfclf  for  years,  the  remainder  wholcfwflmpic 
to  his  cldeft  Ion  in  tail,  the  remainder  to  the  heirs  of  the  earl,  al- 
though his  meaning  was  (as  it  appeareth  by  the  words)   that  his 
heir  Ihould  take  as  a  purchafor  ;  yet  it  was  ruled  according  to  the 
rules  of  law,  and  not  according  to  his  meaniug  ;  fcilicet^  that  he  Ante,  311. 
fliould  take  it  as  a  fee  executed  in  himfclf.     And  it  feemeth,  that  Mwor,  ;ax. 
if  a  limitation  be  to  the  right  heirs  of  y.  5.  and  he  hath  iffuc  a 
daughter,  and  dieth  his  feme  enfcint  with  a  fon,  who  is  afterwards 
born,  yet  the  daughter  fhall  retain  it,  for  fhe  was  in  the  cflate  exe- 
cuted.— Beaumond  agreed  in  omnibus, 

Owen  contra:  fpv  the  intent  here  appeareth,  that  all  the  children 
fliall  have  it;  f<wprocreatis  rcferreth  to  thofe  that  were  born,  as  to 
thofe  that  fliall  be  born  ;  and  an  ufe  is  amatterof  confcience. — But 
it  was  adjudged  by  the  otlier  Juillccs  againft  tlie  daughters. 

The  Lord  St.  John  againft  Talbot.  Case  ». 

'PORFEITURE  of  marriage.    And  counts,  that  the  father  of  the  in  what  cafe* 
^    defendant  held  of  him  by  knight-fervice  and  died,  the  defen-  ^^^-^^oim^T^ 
dant,  his  heir,  being  within  age  ;  whereupon  the  plain  tiff  tendered  ^^1,^1^^*  *'*^** 
him  A  marriage ;  and  herefufed  and  married  himfel/elfewhere,andat  port.  462. 
his  full  age  intruded  ;  the  double  value  of  his  marriage  not  being  ^^  j^.^  g 
fatisfied.    The  defendant  acknowledging  the  tenure  and  marriage,  cro  j.»c.  U, 
traverfeth  the  tender.    And  it  was  thereupon  demurred;  and  ruled,  5.  Co,  is6. 
that  the  tender  is  cliiefly  traverfable  in  this  cafe. 

But  THE  Court  held,  that  in  a  vaiore  maritagii^  the  tender  is 
not  traverfable,  for  the  lord  (hall  have  it  witliout  tender. — An- 
derson and  Walmsley  held,  that  if  the  heir  marry  himfelf  be- 
fore tender,  the  lord  fhall  have  only  valorem  mar'ita^iiy  and  not  the 
forfeiture ;  for  tlie  tender  afterwards,  when  he  is  married,  is  in 
rain,  for  he  cannot  accept  of  it,  and  it  fhall  not  gain  to  the  lord  the 
double  value  [a). 

(«)  This  tenure  by  knight  fervice  \%  now  wholly  taken  away  by  12.  Car*  2.  c.  24,  and 
•on verted  into  fra  and  common f»ea^t. 

Gurney 
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«A"  !•  Gumey  and  Somes'  Cafe. 

A  flwrifffliall  TAEBT  for  J5I.  for  their  fees,  as  IhcrifFs  of  London^  for  cxecut- 
be  allowed  izd.  -L/  Jng  a  captas  ad fatisfaeiendum  dircftcd  to  thcpi ;  and  demanded 
^™^^/*^'"by  force  of  tte  29.  Eii%.  c.  4.  twelve -pence  in  the  pound  for  the 
•Bd  6d.  for  every  firft  one  hundred  pounds,  and  iixpence  in  the  pound  for  tlie  refi- 
pound  above  due.  It  was  thereupon  demurred. — Firft»  Becaufe  there  is  not  any 
looL ;  and  for  aftion  given  by  the  ftatute. — Secondly,  Becaufe  they  ought  to  have 
fcT'^b!^'  but  fixpence  in  the  pound,  where  the  fum  exceeds  fifty  pounds, 
^J^^^  and  not  to  take  twelve-pence  in  the  pound  for  the  firft  one  hun- 
Ftoft.  i54*  dred  pounds,  and  fixpence  for  the  refidue. — And  fo  the  Court 
Oo.  Car.  287.  beldupon  the  firft  argxmient  in  both  points.— 5/^  fK^rr^s  ^uia  ad- 
Cfo!  Jac.  103!  joumatur. 
5.  Com.  Di^  59S1 599*    a.  Term  Rep.  148.  155* 

^***4»  Ferrtr  agairtfi  Johnfon. 

Kvm^MHct  be.    A  CTION  upon  the  cafe,  for  difturbing  him  of  an  office.     The 
*^^i^*^  plaintifFmadeafpecialtitletoit,  and   a  fpecial  verdift  was 

fining  of  the   ^^^^^j  wherein  a  title  variant  in  part  from  that  which  was  allcdg- 
jury  in  a  matter  cd,  was  jR)und. 
ix>t  eiftntial  to 

the  nature  of  the     And  after  divers  arguments  it  was  held  per  Curiam,  that  not- 
aakiHisimma.  withftanding  the  variance,  the  plaintiff  fliould  h«|B  judgment :  for 


^ntc'aSS.        Walmsley  faid,  that  the  title  in  this  action  vy»  fuperfluous,  and 
Co.  Lit.  2*33.  b.  ^c  variance  found  was  not  material. 
Poft.  839. 

finU.  N.  P.  76.  And  it  was  held  per  Curiam,  that  if  one  grant  an  office  of 
DonsL  194.  bailiff  or  fteward,  or  the  like,  with  the  profits  thereof,  without 
401.665.  ,  rendering  an  account,  he  cannot  difcharge  the  grantee,  but  he  (hall 
1.  Tenn  Rep.  continue  to  have  the  profits  of  the  office ;  but  othcrwife  it  is,  if  no 
iT.Co.4«a.  f^  or  profits  had  been  granted  for  the  cxercifing  thereof. — And 
Cro.  Car.  »79«   W  ALMSLEY  held,  that  one  may  grant  an  office,  habendum  after  the 

death  of  %  S.  for  it  varieth  from  the  cafe  of  land,  &c.    And  the 

plaintiff  had  judgment. 


^fffhaeh^M 
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36.  &  37.  Eliz,  In  the  Queen*s  Benchi 
JSir  John  Popham,  Knt.     Chief  Jupce. 
Sir  Francis  Gawdy,  Knt^  -1 

John  Clench,  Efq.  J  Jujircei^ 

Edward  Fenner,  Efq.  3 

Sir  Edward  Coke,  KnU    Attorney  General. 
Sir  Thomas  Fleming,  Knt.    Solicitor  GemraU 

Ro.  Blackwell  againft  Eyre.  ^^^^  ^^ 

Hilary  Tirmt  36.  Elix.     Roll  404, 
A  SStJMPSlTi     And  declared,  (piod  cum  quidam  eiciius  in  ptS-  iiian  adion 

/-\    dam  a^ione  ejeif  jirma  of  the  leafe  of  Blackwell  the  piaih-  "pon  promi^ 
^   ^  tiSijuneiuifult  inter  jinth.  Buxtcn  querent'  et  R;  Seuior  r/'^^.W*/"™  ^ 
Geo.  Nedham  et  Hen.  Bradly  defendants,  ad  quern  ekttum  triandum^  S^iS^ffl^wuW 
the  faid-^«r*.  Buxton  had  fucd  out  a  venire  facias;  the  defendant,  in  forbear  to^- 
boniideration  that  the  faid  Jnih.  Buxton  and  R.  Blaciwell  the  foree  thdr  tui^ 
plaintiff,  ad  triandum  exitum  pradi^*  parcarent  tnforciare  their  title,*  the  dccUratioa 
fed  darent  teniiem  ct  parvam  evident iam  fuper  triationem  exltus  verfus^^.,^^^  . 
fnefat*  R.  Senior y  Geo.  Nedham^  et  Hen.  Bradly^  affumcd  to  pay  to  ««^rtj*^was'* 
the    plaintiff   two    hundred    and  fevcnty  pounds,  fcil.   twelve  joined  in  #/«,»-;, 
pounds  at  the  feaft  of  St.  Aftchael  next  enluihg,  and  twenty-four  '^•'>  ^  ^ 
pounds  at  every  other  feaff  of  5/.  Michaely  until  the  two  huridred  ^^^rough- 
^nd  feVenty  pounds  were  paid ;  and  if  default  of  payment  fhould Ijuultyfu 
be  made  of  any  of  the  faid  feveral  fum^  by  the  fpact  of  one  found  that  iw« 
month,  then  he  would  pay  for  every  month  after  luch  default  !^w  were 
twenty  (hillings  nomine  poemt ;  and  alledged  in  faft;  quod  exttui  J****^  ^,  "P- 
prirdiil'  triaius  fuit ;  and  that  the,  faid  jf.  Buxton  and  the  V^^^ti- ^^"^^'^^^  ^ 
tiff  fpared  to  enforce  their  title,  and  gave  but  fmall  evidence  fuper  ff^tiafpuL 
h'iationem  exitus  pradi^'  againft  the  faid  R.  Senior ^   G.  Nedham;  et  ThcCourthcld^ 
H.  Bradhyjic  quid  juratores  jurafi  ad  triandum  exit"  pradiif  dixere^  *^•*  *^fuiJam 
that  tlie  Taid  R.  S.  G.  N.  et  H.  B.  were  not  cuiLxy ;  and  al-  'l^'li'l'^J^ 
ledges  in  faft,   that  the  defendant  did  riot  pay  tlie  faid   twelve  fUd^Jefe^^  5 
pounds  at  the  fcafi  of  Afichaelmas  aforefaid,  and  that  thirty-four  both  tbi  ijfmsi 
inoriths  are  palTed  fince  tlic  faid  ffeaft,  after  the  faid  feaft,  till  the  g^  q  ^^^. 
tenth  of  Juncy  35.  Eiiz.  and  that  tlie  defendant  had  not  p^id  351/ 
£he  laid  twelve  pounds  at  the  faid  feaft  of  St.  Attchael^  32.  EHz. 
nor  within  oile  month  after,  nor  the  thirty-four  pdurids  forfeited 
nomine  pcem^ :  and  for  the  non-payraeflt,  &c.  he  brought  his  aftiori. 
The  ifTue  non  a[jumpjit.    .The  jury  find  a  Ipecial  verdiflt,  that  in 
the  faid  firft  a&ion  of  ejetiione  firma  there  were  two  ilTucs  joined, 
fc.  R.  S.  pleaded  **  not  guilty,"  aiirf  G.  N:  aiid  H.  £.  pleaded  "  a 
^*  fvfrrchder  of  the  terra ;"  irtd  i^ite  upon  them  ;•  etji fuper  totam 
fnateriamy  l^c.     The  queftion  wis.  If  this  yerdift  be  for  the  plain- 
tiff or  the  defendant  ? — It  was  moved,  that  the  word  exltus  was  t     ^ 
general  word,  and  might  be  referred  to  both  tltc  ifTues  ;  and  fo  irj 
good  reddendo Jin^rula fiiguUs,  and  relied  upon  28.  Edw.  3.  pi.  g'jy, 
41.  Edzv*  3.  •«  incf,*y    4.  Hen.  6.  pi.  II,     But  it  was  anlwered; 
that  although  e;(^itus  be  general,  and  may  be  referred  to  divers 
ilTues,  yet  it  being  coupled  with  quidam^  this  reftraincd  it  to  one,- 
^\d  jun/lus  fui^is  in  the  fingular  number,  and  Ihcweth  it  cannot 

QUO.  SLIZ.  ^ART  I*  Z  1b4 
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'Bx.AeK#sti  be  intended  to  refer  to  more  ilTues;   .And  the  pbuntiff  afterward! 

«r«V       fhew«th  tliat  exitus  fntdllf'  trlatus  futt.:  ,and  that  the  jurors  faid, 

Et*«.       ^^j  ij^gy  jj^j.^  ^^(^  j^^^  guilty,  flieweth  his  intent  to  be,  that  but 

one  ilTue  was  joined ;  and  the  verdid  lindeth  ihe  contrary  to  it ; 

and  fo  he  hath  failed  of  his  conlideration. — But  the  Cot7&T  held, 

Pod.  4i7«  that  the  words  quidam  exitus  being  general,  (h^  refer  to  both ;  and 
in  this  it  may-be  intended,  that  they  meant  both ;  and  in  that  it 
is  afterwards  faid,  that  the  jury  found  them  not  guilty,  this  is 
but  nugation ;  and  he  needed  not  to  have  fpoke  of  the  verdiA, 
and  fo  is  not  material :   and   of  that  opinion  was  the  whole 

s.  Con.  Dif.     c^yuitx,  £t  adJQur\ — At  another  day  it  was  mored  again,  Poph  am 

^*^  and  Gawdv  Ixing  abfent.  And  Clench  and  Fenner  held  their 

former  opinion. 

i.  Salki  3S4.  And  then  another  matter  was  moved,  that  it  was  not  (hewn 
how  long  the  payment  of  the  twenty  fhillings  fhould  continue ; 

!br  it  is  not  faid,  quouhta  the  plaintiff  fhall  be  fatisfied.-— But  they 
leld  it  not  material,  tor  it  Ihall  be  intended  till  they  be  fatisfied  : 
and  they  gave  judgment  for  the  plaintiff,  and  faid  he  might  have  a 
writ  of  error  It  he  would. 

CAst  1.  Button  againfi  Wightman. 

Apiiitbyfoeh  ipJECTIONE  FlRM-«,  for  lands  in  Harrow,  upon  a  Icafc 
a  coideieB  ^ik  ^-^  by  Lord  North,  Upon  foecial  vcrdift  the  cafe  was,  *'  ^%,H<n.  8. 
•*A:admiA*  <*  the  deJm  and  canons  of^  Chrifl-Church  in  Oxon  yjtxt  incorpon 
beavoMMfiv  **  ^^^  ^^  name  of  The  Dean  and  Chapter  of  the 
th/mirnooio^  "  CATtfEDRAL  Church  OF  ChrisT,  OxON,  €x  fundatiotii  regis 
Klchotosh  the  *  '*  Henry  8.  And  i.  Edw.  6.  they  make  a  feoffment  to  Edward 
college  WW  ^^  Lord  North,  bv  the  name  of  The  Dean  and  Chapter  of 
not  named  •«  Iji  a  ^he  CatHEDRAL  ChuRCH  OF  ChrisT  in  Academia  Oxen  ex 
^^l^^'^^'fundatione  Regis  Hen.  8.  Afterwards,  12.  Eliz,  they  make  a 
poncioQ,  bvc  '  **  l^afe  of  the  land  for  years,  by  the  true  name  of  their  corpora- 
in  «  Ojii"  **  tion  to  the  defendant."  And  the  jury  fmd  further,  ••  that  the 
•nly.  <*  city  of  Oxen,  and  the  univerjity  ofOxon^funt  unum  et  idem  in  cir- 

"  cuitu  \  but  the  liberties  of  the  univerfity  extend  furtlier  than  the 
"  limits  of  the  city." — The  queftion  was.  If  this  addition  "  in 
•*  Jcademiff^  be  fucn  a  mifnomer  as  Ihall  make  the  feoffment  void  r 
— Fenner.  This  mifnomer  is  a  material  variance,  for  the  place 
of  the  name  of  a  corporation  is  material ;  for  a  corporation  cannot 
be  without  a  name,  and  Oxon^  et  Academia  Oxon,  are  diverfe,  qua 
in  uno  cadcre  nOn  pojfunty  although  both  contain  the  fame  thing.  As 
a  grant  to  an  aboot,  and  all  thef  perfons  of  the  convent,  or  to  a 
ihayor,  and  all  the  perfons  of  the  corporation,  is  not  good, 
13.  Edw.  4.  22.  Edw.  4.  for  it  is  not  by  the  name  of  their 
Corporation  ;  ifld  it  is  no  addition  to  name  one  of  the  univerfity 
of  Ox  on ;  and  that  they  are  both  of  the  fame  content,  is  not  ma- 
terial.— PoPilAM,  Clench,  and  Gawdy,  contra.  We  all  agree 
'  there  muft  be  a  local  place  of  a  corporation ;  and  fo  it  is  here, 

though  not  foptecifely;  and  the  recital  of  the  local  place  by  another 
name  is  good  ;  and  it  is  not  neccflary  to  recite  the  place  by  the 
very  letter  of  the  place.  44.  Edtv.  a.  pi.  16.  a  recovery  wa^  had 
agamft  the  prior  of  the  Hr/pital  of  St.  johrCs  of  Jerufalem  ;  and  in 
a  fcire  facias  upoh  it^  the  word  Hofpital  was  omitted,  jet  held 
€o.  Co.  1*5.  a.  good.  L.  C.  Edw.  4.  20  the  Cafe  of  the  Abbot  of  Tori^  ^c. 
Oxon,  and  the  univerfity  of  Oxon^  are  by  intendment  both  one, 
and  fo  are  in  conmion  knowledge.     28/  Hen,  6.  pt  8.  the  Coje  of 
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priory  Vc.    Arid  if  a  corporation  be  midc  of  a  town,  and  then  it     Buttok 
il  made  a  city,  and  they  grant  land  by  the  riattte  of  a  r/'/y,  it  is  ^ood.     •  ^^'I'jJ^  j,. 
—And  by  Popham  :   An  univerfity  is  as  much  a  local  place  as  a     '**"  **^  - 
town,  and  there  be  divers  college  founded  in  jtcademid  Oxon^ 
without  any  other  place ;  which  doth  prote  it  is  a  local  place,  and  . 
is  ail  one  with  the  city.    And  there  is  a  ereat  diverfity  in  the 
name  of  a  corporation,  between  the  name  before  ^the  place,  and 
lifter  of  the  pfiice  ;  for  that  whith  is  precedent  before  the  place 
bught  to  be  ]^recifelv  obfenred ;  but  in  the  name  of  the  place,  it  is 
fufficient  iJF  it  be  ftiewn  by  circuittftaiices.    And  therefore  Oxifn 
and  the  Utuverfity  ^  Oxon  being  both  one  In  common  knowled^ 
aiid  fpeech,  and  well  known,  a  grant  Ihall  hot  be  avoided  by  this 
mijnomer. — And  judgment  was  giveri  for  the  plaintiff^  aild  the  de- 
fendant immediately  brought  a  writ  of  erh>r; 

Jordan  againft  Cleabournc.  ca$i  3. 

^        ,      -,   ,EafterTermy  35.  Eliz.  .  ttoil  144. 
17JECTI0NE  FIRM-ffi,  of  the  thitd  part  of  a  ciofe  called  Gate-  The  fame  cxaa 
-*-*  boufic\6{t\    Aftef  verdia  for  the  plaintiff  it  vfras  alledged  in  d«^cription  it 
krrcftofjudgmeht,thatinip>^7/W/r»i^  iieth  not  of  a  clofe,  al-.]J^?^|^^^^* 
though  a  name  be  given  to  it ;  for  it  is  in  the  nature  of  a  pneclpe  of  i„  'i^prZcipt  5 
land,  which  oueht  to  be  of  a  certain  niitilber  of  acres.-^T-PpPHAik  but  u  wuinoc 
aild  G aWd y:     It  is  Biit  i  perfonal  idtiori,  tod  a  trefpafs  iii  its  ria-  i*e  fo**  ^  ^f 
tiirc;  and  although  an  habere  fac\  pojiejponem  licth  upon  it,  ye^  a  ^Jj^'^^^^": 
hame  being  given  to  the  clofe;  the  llieriff  may  well  take  cogiii- ^numiwoC 
tance  of  it ;  and  in  22:  Eliz:  it  was  fd  Adjudged. — Clencjh  and  icres... 
FenneiI,  cintra ;  for  all  th6  precedents  are,  thit  it  itiould  tie  de-  Sed  vide  ante; 
hiarided  by  a  certain  riymbcr  of  acres;    Ei  adjouri, — In  the  fam^  *35- 
Term,  in  Pdimer  i;.  Humphry,  whidh  is  entered  Trinity,  35:  El/z.  ]^'^^' 
Roll  815.  z^eje^idriejirma  was  pf  a  garden  called  Minci>in^s  GdrJen,  ,,  Lev/ii^i 
oFa  meadow  called  Dale  AfeaJoWy  and.  of  a  piece  of  hmd  called  falm.  loi. 
Aftnchin'^  Piec< ;  knd  being  found  for  tliiir  plalntiffj  it  wis  moved  Cro.  Car.  435: 

of 

Jf/.    ,         ,._  ^^  .      ^        ^  ^     . 

judged  tliat  the  ejelli'ohejirma  was  well  brought.     jSiit  upon  a  writ  i.  Saik.254. 
bf  error;  the  judgment  for  this  cavife  Was  reversed. — Not  a.   Eaji&:  ^^*  ?$*> •  »47o» 
38:  Eii%\  Roll  4S3'  in  Penn  l^  Merevill,  EjEC+iONE  FlRMiE  d^^^il^' ^""^^^ 
U»id  virgati  mr'a\'  adjudged  in  the  exthequ^i^chainber^  thit  Itg^^-H,  117; 

licth  not;  |!  Burr/eas/ 

«      .       ..     «      .      s.Bais.Ab*.  169.     Doii|].  355;   Cowp.  349. 

Ireland's  Gafe;  Casi  4. 

It  RROR  lijpdri  a  jiidgmcnt  in  a  replevin  iri  tlie  cohimoh  pleas:  A  nbnfuit  lii 
•*^  The  declaration  was  iri  Eafter  Term  i  the  defendant  imparled,  ''^^^^'f  •fw 
ind   aftfcrw^rdi   pleads,  arid  nothing  done  more  in  ^fichatlmas^'^^^^. 
Term.     In   Hilary  Tfcrfn  the  jplaihtifF  replicth,  aiid  they  were  at  ^%lHtl!%.Moi 
llTue;     After  evidence,  and^befofe  verdift;  the  pliiritiff  ^s  hon-  though  the  jur/ 
fuit;  but  the  jury  gave  a  verdi A  for  the  dartiages:    The  plain tiiSF»^e'«<*»*'«gei 
afligneth  this  for  erfor,  that  it  was  a  difcontihuanqc. — The  Court  ^^  '**•  ■^"***^" 
held  it  to  be  ^  mahifcft  fault,  rind  the  plaintiff  miffht  affign  it,Poft,4„; 
though  it  was  for  his  idVantage.     And  it  was  held;  that  .though  i 
verdia  was  giten  for  the  damages,  yet  it  is  but  in  the  Qatiare  of  an  ^^^^J  ^^ 
inqueii  of  bffice ;  and  therefore  it  is  a  difcoritinuanfce^»^n6t  helped  i^Bac/kk  01* 
by  the  32.  Hem  8.  c.  30:  or  18.  Eliz.  c.  14:  as  difcontinuancc  *      *        -' 
after  verdift  foiindi    The  judgment  wis  reverfsdi 

I*  i  tiong 
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CAts  5,  ,  Long  againjl  Michell. 

In  B.  ir.  if  the  TERROR  of  judgment  in  the  common  pleas.    The  error  afligned 

racord  of  the      -L-*  y^^g^  Thit  the  judgment  was  given  upon  a  verdift  by  nififriusp 

•fW.^Jlr.l^'  and  there  is  no  record  of  the^2/?«i,  nor  the  writ  of  baieaf  corpora 

not  properly      certified,  nor  in  the  cuftody  of  the  cu/ios  brevium^  which  is  the 

certified,  the      office  for  this  purpofe :  and  upon  a  writ  of  diminution  it  was  certi- 

judgment  on     ficd  accordingly.    But  it  was  alledged,  that  inafmucb  as  in  the 

wSSf"  ^     P*^*  ^^**  ^'^  record  roaketh  mention,  that  the  verdift  was  given 

and  certified,  and  judgment  given  upon  it,  it  is  well  enough  ;  for 

Poft.  5«7,36».  this  is  the  principal  record.— But  the  Court  held,  that  every 

See'tbc^cefe  of   °^^^^  1^**  1^*^   feveral   charge,   and   their  courfe  is  to  be  ob- 

Fare  v:  Denn,    ferved.    In  the  common  pleas  the  courfe  is,  that  the  plea  roll  ihall 

.    s.  Burr.  363.     be  warranted  by  the  record  of  the  pojiea^  which  is  always  to  remain 

with  the  aiftos  hev'ium  \  and  when  it  is  not  warranted  by  it,  it  is 

erroneous^    But  in  this  court  the  plea  roll  is  the  chief  xecord,  and 

the  poftea  is  entered  in  it,  and  judgment  given  upon  it ;  and  if  the 

foftea  be  certified,  and  is  afterwards  lofl,  it  is  not  much  material. 

Therefore  for  tliis  caufe  they  held  it  error.     Sed  adjournatur. 

CAixi.  Griffith  tf^iz//j/?  Williams. 

Hilary  Term,  36.  Eli%,     Roll  610. 

Ijeftmentin      C^RROR  upon  a  judgment  in*  IVales  in  eje^lhfte  ^rw^.— Firft 

futdb^lJu  Errors  That  the  words  viet  armis  are  not  in  the  declaration. — 

and  wfttout*'*   Second  Error,  The  fuit  there  was  by  plaint,  wlicreas  it  ought  to  be 

ufing  the  woFdi  by  original. — W ii.hiAM$ yferjeant.   None  of  tliefe  arc  errors.  For 

x^ietarmit.       as  to  the  firft,  it  may  be  one  way  or  other,  7.  Hen.  6.  pL  4. 

F.  N.  B.  t20k     j^^  Edw»  3.  pi.  I.  and  it  is  after  verdift.and  is  but  matter  of  form; 

and  cited  a  precedent,  Trin.  33.  Eliz,  Law/el  ^  Spring,  that  this  is 

helped  after  yerdift.     And  as  to  the  fecond  error,  the  34.  Hen.  8. 

€.  26.  which  appoints,  that  for  lands  in  PFales  tiie  aAion  fhall  be 

by  original,  is  to  be  intended  in  real  actions,  in  which  lands  are 

demanded,  but  this  a£tion  is  in  the  perfonality. — And  the  Court 

held,  that  judgment  was  to  be  affirmed.    Sed  adjoumatur. 

Cas«  7-  Laurence  Taniield  againft  Rogers  and  Watfon. 

Eajier  Term,  36,  Eii».     Roll 

l^anrL'LnhcREJLEVm  for  uking  of  cattle  ^ClunfaU  in  W  OW.-^ 
fcite  and  de-  Racers  avows  m  his  own  right,  and  JVatfin^  as  baihlF  of  Chap- 

mcfnei  of  4  '  man  and  his  wife,  made  cognizance  for  damages  feafant,  as  in  their 
manor,  at  etiam  freehold.  The  plaintiff  faid,  that  long  time  before  the  taking, , 
^^TumJUA^c.  7'  -^^'^''^^  ^.^  »ci^^<*  ^^ *^ "^?"^r.  «>^. Clanfield  in  fee,  and  gave  it 
referviogthean*  ^^  Thomas  hrs  fon,  ^Xi^ii  Agnes  his  wife  in  tail ;  and  that  Thomas  ixeA^ 
cicnt  rent  for  having  iiTue  by  the  faid  jignes  two  daughters,  yignes  enters,  and 
the  fcite  and  by  indenture  25.  Eliz.  let  to  7-  Pox  the  fcite  of  tlie  manor,  and 
an^th^CT  re^lbr  ^^*  ^^^^  dcmcfn^  lands  of  the  faid  manor,  and  all  otlicr  lands  widi 
ihe  manor  itfelf  ^^  cnjoyed  by  tlie  faid  Fox\  "  ac  etiam  totum  illud  manerium  de 
ha  good  leaTe  *  **  Clanfield oc  omnia  terras  et  tenementa  eiSem  manerk  fpeflant^*  HA- 
tvr  the fcUe  and  *^*  BENDUM  the  laid  fcite  and  dcmefnes,  and  alfo  the  faid  nlanor 
dfmefncsi  for  «  ^nxl  premifes,  tathc  faid  J.  Fox  for  twenty-one  years,  from  tlie. 
h^iS'iZ^'^'  **  ^^y.  ^  ^^^  ^^^  ^  ^^^  indenture,  yielding  and  paying  for  the  faitf 

thry  lire  ;is  feveral  leafes.  S.  C.  Owen,  119.  Ley.  74.  77.  Cro.  Jac.  45S.  5.  Co.  55.  139.  3.  Bulft. 
a  ;o.  Moor,  197.  Co.  Lit.  44.  Cro.  Car.  33.  3.  Bic.  Abr.  3^3.  4.  Bac.^  Ab.  343.  B^  R.  H,  246. 
J.  Saik.  390. 

'  ^  fcite 
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**  fcite  and  dcmcfnes  and  premifes  therewith  letten  3I.  6s..  8  d.    Takfiel* 
**  and  yielding  and  paying  tor  the  faid  manor  and  premifes  thcrcr       *^*"5^ 
"  withlcttcn,  9I.  10s."  and  conveyed  tlie  eftate  of  J.  Fox  to  him-  ^l^l^l^ 
felf,  and  that  he  put  in  his  cattle  ;  and  averred,  that  the  land  where 
tlie  taking  was,  was  at  the  time  of  the  leafe  parcel  of  the  <lcmcfnes  *•  '^**"™  ^*P- 
of  the  manor,  and  were  in  the  poficflion  of  the  faid  J.  Fox ;  and  that  ^^^* 
the  faid  fcite  and  demefncs  had  been  ufually  let  for  twenty  ycar^ 
before,  and  that  the  rent  was  the  ancient  rent  ;  that  they  were  not 
then  in  leafe,  and  that  the  leaie  was  not  without  impeachment  of 
wafte ;  and  that  jivnes  is  dead,  and  the  two  daughters  were  the 
heirs  of  the  body  ot  Jgnes^  in  whofe  right  the  avowry  was.     The 
defendant  demanded  oyer  of  the  indenture,  which  was  entered  ut 
fufra*^  and  pleads,  that  the  manor  was  not  let  fof  the  greater  part 
ot  twenty  years  before  the  leafe  made  :  and  upon  this  the  plaintiff 
demurs.     The  queftion  was.  If  this  were  a  good  leafe  for  the  fcite 
and  demefnes 'which  had  been  ufually  let,  and  avoidable  for  tha 
refidue  {a)  ;  or  being  both  joined  in  one  leafe,  is  avoidable  in  all  ? 
— And  it  was  moved,  though  it  be  by  one  indenture,  yet  the  words 
being  fcvcral  in  the  dcmife  and  the  hahenduniy  and  feveral  refcrv^- 
tions,  this  is  not  a  joint  hut  feveral  leafe  ;  and  one  leafe  for  the 
fcite  and  the  demefnes,  apd  another  for  the  refidue  of  the  manor. 
14.  Eliz.  Dyer  J  308.  ^IVinters  Cafe.     But  admitting  it  to  be  a  joint 
leafe,  yet  when  one  rent  is  referved  for  the  fcite  and  demefnes  . 
which  had  been  ufually  letten,  and  another  rent  for  the  manor^ 
fp  the  rents  are  fcvcral  and  diftinft,  and  fd  no  prejudice  to  the 
iflue  in  tail,  and  no  danger  of  apportionment. — But  of  the  other 
part  it  was  urged,  that  this  is  an  entire  leafe  ;  for  when  fhefirft  Ipts 
the  fcite  and  demefnes,  and  after  lets  the  entire  manor,  it  is  as  if 
Ihehad  let  the  manor  entirely,  and  the  rent  i;efervcd  as  ifluing  out 
of  the  whole  manor.^ — ^At  the  end  of  the  term  it  was  moved  again :  Vide  Mpor,  97, 
and  all  the  Justices  rcfolved  there  are  feveral  rcfervations ;  and  4«  ^-««»  »?• 
fo  the  leafe  is  gpod  for  the  fcite  and  demefnes  ;  and  it  feemeth  that 
thefe  feveral  rcfervations,  and  the  feveral  words  in  the  habendum^  .  Ca.  55. 
make  it  as  feveral  leafes  :  but  they  faid  it  was  not  much  material 
whether  it  be  fcvcral  leafes,  in  regard  there  arc  fcvcral  rcfervations. 
And  it  was  adjudged  for  the  plaintiff. 

(«]  See  the  32.  Hea.  8.  c.  x8.  f.  2. 

ChtxhoMYVi  againft  Rye,  C4«  8. 

DEBT  upon  a  leafe  for  years  of  a  houfc  and  land.    The  defcn-  s^u.  if  ihc  re. 
dant  pleads,  that  the  leflbr  had  entered  upon  part  of  the  land  wtry  ofaieflbe 
let,  and  that  he  had  pulled  down  part  of  the  houfc,  and  fo  had  fuf-  "P*'"  ^  ^"^ 
pended  his  rent.  The  plaintiff  rcplicth,  that  the  defendant  had  re-  JJldp^dXi 
entered  into  the  land,  and  into  tliat  part  where  the  houfc  flood,  part  of  the  de- 
And  hereupon  it  was  offered  todemur.--^BROMLEY  moved,  if  the  roifed  premirest 
rent  were  not  revived  by  the  re-entry  into  the  land  where  the  «^»*«»^*^^"»*^ 
houfc  ftood. — PoPHAM  and  Gawdy  conceived  the  rent  is  not  re-  i.  Roll.  940. 
vi  ved  ;  for  when  the  houfc  was  let,  it  is  part  of  the  caufe  for  which  Sec  the  cafe  of 
the  rent  was  referved  ;  and  when  the  Icffor  had  taken  from  him  """t  v.  Cope, 
part  of  the  benefit,  fcil.  the  houfc,  yet  his  re-entry  into  the  land  an7t^'cif«* 
where  the  houfc  ftood,  doth  not  revive  the  rent.     Fekner  and  there  ctte(i, 
C  I-  E  N  c  H  4o^btcd .    Et  adjournatur. 

Z  3  -  peter 
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(Cais  9* 

Peter  Palmer  againft  Boyer. 

WordsimpeKh-   A  CJION  FOR  WORDS.    That  he  being  a  counfcllor  at  lavr, 

ing  the  *••«;-     -Tx  aii^  ftcward  fo  7-  5.  qf  his  manors,  the  defendant  laid  of  him, 

HThisttmC  "  H^  ^'«  *  P^^^'^y  lavyer,*5ind  hath  s|s  much  law  as  a  jack-an-apc.*' 

Ma^Uonabie.  Upon  noj  guilty  pjwled,  it  wa3  found  ^inft  him,  and  dann^s 

twenty  pounds.    And  it  was  mpvcd  that  the  adion  licth  not ;  for 

it  is  not  faid,  he  hjid  "  no  more  law  than  a  jack-an-apc."— But 

it  wa§  adjudged  for  the  plaintiff;  fpr  the  wprds  arc  (candalous, 

^d  touch  tijm  in  his  profeilion. ' 

* 
Caii  io.  Ba:|cter  againft  Shade. 

Words  which     A  CTION  FOR  WORDS.   "  Thou  art  a  forfworn  jack  in  thci 
impeftch  /**irf-  •**  ^**  court  baron  of  D.  Thou  haft  fwomjnc  out  of  twenty  fliil- 
figrity  tfan  o/-  f«  Hngs  rent,  and  haft  me  on  thy  fide."-— Adjudged  that  the  aftioi^ 
^^^"**^*°*- lay,  and  the  plaintiff  recovered.         "     *        '     *^'    *' 
Poft.  4s3-     I.  H»^k.P.  C.  ch.  69.  ^3. 

ca«e  1^.  Ball  againft  RoanCt 

Words  of  dif.      A  CTION  FOR  WORDS.    "  There  was  never  a  purfe   cut 

grac^and  rt-     "^^   **  withiii  twenty  miles  of  ff^eUingborough^  but  thou  hadft  thy 

proach  (hall  be  <<  pg^t  in  jt.'-     And  avcrs,  that  fuch  a  purle  was  cut,  &c.  and  he 

woS  feofcT*^    hsri  no  part  in  it.— And  it  was  moved,  that  tn  aftion  licth  not; 

Ante,  308!*       ^9''  ^^  ^*  ^^^  ^^i^  ^^  ^^^  *  P**^  ^f  *^  ^  *  partaker  in  the  felony ;  for 

s  Cora  Dig.     ^^  "™*T.  ^^^^  ^  P*'^^  ^'^  '^  ^"  ^^^  1°^^*  *      ^°  *^  '*  '^^  flandcr. — ^But  it 

*i.7-  ^**  kdjudged  for  the  plaintiff^  for  the  words  Ihall  be  taken  to  be 

'"  fpok^n  in  the  worft  fj^nfe,  in  difcracf  and  reproach  of  the  plaintiff! 

— NoTA,  Serjeant  T^lvertwt  citedacafe,  Pafcb.  32.  E6k.  Sir  Edward 

If  agings  brought  an  aftion  for  thcfc  words :  •*  t  ou  have  procured 

**  a  perjured  man  tofeekmyblood  ;*•  and  ruled,  that  an  aftion  did 

not  lie.    But  Fenner  faid  the  c^fe  ws)$  not  ^^Iju^ged*  but  ended 

by  his  arbitrament.  ,.     j.    ,..-..   - 

p4^«t  It.  May  >againft  Nliddletont 

Tri/titjf  Term,  55.  Eliz.     RM      . 

The  plea  of      T\E3T  wpon  an  obligation  of  Sol.    The  defendant  pleads,  that 

/#«£«  «N         X-^  tlic  .plaintiff  pending  the  bill  brought  againft  him  a  plaint 

^^uztht  bfii  '^  L^4onj%nd  there  by  cuftonvh^d  attached  forty  pounds  of  a  dti(t 

pleaded  tode^t'  ^"^  ^^  ^^^  defendant  m  the  hands  of  J.  S.  in  fatisfa^ion  of  fortjr 

on  bond,  goes    pounds  duc  upon  this  bond  ;  and  demanded  judgment  of  the  bill. 

In  h'^,  and  not  ajid  prayed  it  might  abated    And  to  this  the  plamtiff  did  demur ; 

•^a^tmwt,     f^j^  |.]./^s  amounts  put  to  an  acceptance  pf  part  pendente  btlia^  which 

T^^*  *^^'       go^th  in  bar,  and  not  in  al^tement. — And  it  ws  argued  by 

"sSkHio?''  pODFREY/r  the  plaintiff ,    and  A^^THAM/or  the  defendant.— kni 

t»,  Mod.  ^u    all  T?IE  CovRT  (f?xccpt  Popham)  conceived  ;hat  it  is  a  plea  in 

I^ofil'  3^3«       ^i^y  and  not  in  the  abatement  of  the  bill ;  for  the  plaintiff  lor  this 

part  is  to  \^  barred  fof  ever;  ^r^d  this  receipt  of  parcel  is  a  lawful 

aft.     But  if  the  denandaiit  enters  pending  tlic  W't,   this   fliall 

abate  the  writ;  fpr  his*  entry  may  be  unlawful. — ^iVnd  Feni^£R 

jTai^*  it  hath  been  f  j  zdju  jgcd  in  the  common  pleas.     Vide  the  Bt^jt 

e^thtriesifyl  I59,aprcceient  accordingly. — ^And  they  adjudged  ft 
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COt  ftgainft  the  opinion  of  Poph  am  ;  bccaufc  the  olaintiff  by  hi?        *^^^ 
own  aft.doth  falfify  his  own  writ.  *  But  it  was  faid  a  recovery  is  Mia^^'tiTov, 
by  aa  in  l^w,  which  may  help  the  c^fc ;  odierwife  0/  a  bare  ac- 
ceptance. 

Brent  agair^  Ingram,  Cai^  13, 

ACTION  FOR  WORDS.     For  that  th<?  defendant  faid  to AfMbecmar 
-^^  y.  Brent f  fon  of  the  plaintiff,  in  the  prefence  of  divers*  **  Thou  rownuin  an  ap« 
"  (pr^tfat.  7.  Brent  innuendo)  and  thy  father  (inriuendo  the  pls^intifF)  ^^^l^^l 
"  were  both  perjured  ;  and  1  (innuendo  the  defendant)  will  prove  jJI^  ^IJJ^^n  " 
«  jrou  both  perjured,"    Upon  not  guilty,  it  was  found  for  the  averring  Uut  h^ 
plaintiff,  damages  twenty  pounds.     And  it  was  moved  in  arreft  of  ishis  fon. 
judgment,  that  it  was  not  averred  that  J.  B.  was  the  fon  of  the  Cro.  jac.  444* 
plaintiff. — But  it  was  held  well  eiipugh,  for  that  it  was  alledged,  *•  s**-  ^9%* 
that  the  words  wpre  Ipoken  to  J^  Brent  hjs  fq^.    And  ^t  was  ad- 
judged for  the  plaintiff". 

Lacy  againj  Whetftan,  P^tE  14. 

ASSUMPSIT.    And  declared,  that  whereas  th^  wpre  d!ver$  On  1  Aibmif, 
-"■  controvcrfies  between  the  plaintiff  and  defendant  concerning  fionfw>«'«*»n5 
the  right  of  the  office  of  fteward  and  clerk  of  the  court  of  plesfs  i^  ^"^'j/t!"  . 
Peterborough^  and  concerning  the  right  of  the  court  of  fypowdersll^^„^^^'^ 
in  Peterborough^  and  concerning  the  office  of  ftewardihip  and  clerk  that  for  divers 
of  divers  courts  of  the  dean  and  chapter  of  Peterborough^  and  con-  •fbtr  oonadera- 
cerning  an  annuity  of  fix  pounds  thirteen  (hillings  and  four-  JlfJ**^?*  ^^ 
pence  granted  Ijy   the  dcs^n  and  chapter  of  Peterborough  to%S.;  ^'?tVf^f. 
and  that  whereas  they  fubmitted    themfelves   to    tne  oraet  officientj  fork 
Afr,  lieron  de  pramims  fiend* ;   the  defends^t,  in   confideration  (ball  not  be  uit 
that  the  plaintiff  of  nis  part  affumed  to  Hand  to  the  award  of  ^"**^  ^*>»* 
Mr.  Heron^  did  affume  to  ftand   to  an^  perfqrn?  the  award  and  jJattersb^dirT 
order  of  Mr,   Heron  de  pramijjis  fiend" .    And  alledges  in  fafio^  ^^^gg^oe^^^j^i 
that  Mr:  Heron  made  an  award,  that  the  defendant  fhould  have  rigk  (o  theof- 
and  enjoy  the  faid  office  of  fteward  and  clerk  qf  the  pleas,  and  of  fi<«««  implied  in 
die  faid  court  of pypowders^  without  interruption  of  the  plaintiff;  *eo«*f  that 
and  that  the  plaintiff  ftiould  enjoy  the  ftewardlhip  of  the  courts  of        ^^^  '^^ 
the  faid  dean  aild  chapter  of  Peterborough^  and  the  court  ofp^ow-  W-R«y»-6H* 
deriy  without  interruption  of  the  defendant ;  and  alfo  the  (aid  an- 
nuity of  fix  pounds  thirteen  (hillings  and  fouipenee;  2nd  that  the 
plaintifl^  fhould  m<^ke  jn  aifignment  of  a|l  his  right  in  the  faid  of- 
fice of  fteward  and  clerk  of  the  cour^  of  pleas  in  Peterborough^  tx\\        , 
of  the  court  of  pypowders  there,  to  tlie  defendant  in  fuch  manner 
as  he  (hall  advife  ;  and  further  awarded,  for  that  the  defendant 
had  exercifed  the  faid  office  of  fteward  of  the  courts  of  the  faid 
dean  and  chapter  without  the  aflent  of  the  plaintiff,  and  for  divers 
other  cpnfidecations,  and  fo.r  the  quieting  of  all  contrcverfies  be- 
tween thorn,  that  be  (hould  pay  to  die  plaintiff  thirty  pounds  within 
three  mAixdis  then  next  en(uing  :  and  for  non-payment  of  the 
thirty  pounds  he  brought  this  a£tion.    Upon  non  affumpfit  pleaded^ 
it  was  found  for  the  plaindff,  and  damages  forty  pounds. — And  i^ 
V^as  now  moved  in  arreft  of  judgment :  Firft,  That  the  arbitra- 
Q^i^t  Is  not  ^ade  according  to  the  fubmiffion  ;  fo^  th^  fubmiffion, 
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^^^^A      ^^  ^^^  ^^^  "2^^  pf  the  office,  &c.    and  the  award  is  onlyi  that 
WjufTiTow.  ^^  defendant  Ihali  enjoy  the  office,  and  (peaks  not  of  the  right  of 
'  *  the  office- — 5*^  hm  allocatur.;  for  the  award  is,  that  he  fhatt  enjoy 

the  office,  which  doth  imply  the  right  of  office  ;  and  the  award  is, 
that  the  plaintiff  fhall  make  an  aflurance  of  the  right  of  the  office, 
which  is  as  much  as  the  fubmifiioR  rcquireth.— Secondly,  it  was 
moved,  tliat  the  award  is,  for  that  the  defendant  had  meddled  with 
the  offipe  of,  &c.  without'  affent  of  the  plaintiff ;  and  for  divers 
other  confiderations,  and  for  ending  all  controverfies,  that  he  (hall 
pay  thirty  pounds,  &c.  which  is  void ;  for  that  the  arbitrator 
awards  this  for  other  confiderations,  with  which  he  ws^s  not'to 
meddle,  and  for  the  ending  of  all  controverfies  which  is  out  of  the 
fubmiflion;  for  he  was  to  ineddle  only' with  the  controverfies  con- 
cerning the  offices,  &c.  and  the  fubmiffion  is  to  his  zvmrd/uper 
pritmlffis. — Sed  Hon  albatur ;  for  other  confiderations  being  but  ge- 
neral parlance,   implies   nothing,  except  cxprefs  confiderations 
werefhcwn  ;  for  otherwife  none  fhall  be  intended:  but  if  any  had 
been  found  which  were  not  within  the  fubmiffion,   this  would 
^oft.  66x.S|8/  ma^e  the  award  void  for  that  part ;  fo  in  that    it  is  awarded  for 
l^}'  the  ceafjng  of  all  controverfies  between  them,  &c,  it  fhaU  not  be 

intended  there  were  any  except  concerning  the  offices,  if  none  be 
Ihewn  in  tlie  award  or  by  averment  ;  and  this  being  fo  in  a  ge- 
neral intendment,  is  good.     And  it  was  adjudged  for  the  plaiqtiff, 

Caii  ij.  Walter  Dennis  agalnft  Wells. 

Michaelmas  Term,  34.  ^  35.  Elix.     Roll  147. 

If  p*rtof  adcbt  TERROR  of  a  judgment  and  execution  fued  in  the  common  pleas- 
f>c  levied  on  a  X-i  £rror  affigncd  was,  For  that  the  faid  Wells  recovered  againft 
^\imu^th^^  the  faid  Dennis  a  debt  of  four  hundred  mark$,  and  had  execu- 
waHsfuesafrt.tion  hj  fieri facias'\  and. upon  it  the  IherifF  returned,  that  he  had 
ja.  to  outi-iwry  Ipvied  ninety  pounds,  parcel  of  the  debt,  and  had  the  money  in 
iforihcwAo/#  court  ;  and  that  Dennis  the  defendant  had  no  more  goods  ;  unde^ 
WirA/,  the  out-  fe^c'.  and  notwithftanding 7^*7/5  fued  a  cap'tas  ad  fatisfac' of  the 
revcrfcd.  >^hole  four  hundred  marks,  and  an  exigent  upon  it.     Upon  which 

2  R  11  Ab  I^^f^^^^  was  outlawed ;  and  to  reverfe  this  outlawry  and  execution, 
J* .  .  *  .  -y^'  }^g  brought  a  writ  of  errpf. — And  for  this  caufc  it  was  held  clearly 
by  THE  Court,  that  the  execution  and  outlawry  were  erroneous ; 
for  It  ought  to  have  made  mention  of  the  ninety  pounds  which 
was  levied  before  ;  and  the  outlawry  and  execution  were  reverfed  ; 
but  no  error  being  affigned  or  found  in  the  judgment^  that  was  af- 
firmed.    ^.  Edw  3.12.     4.  Hen.']. 

fA7  16.  Gallard  a^^infi  Gallard. 

^father,  being  "pJECTTONE  FIRMiE.^  The  cafe  upon  fpccial  verdift  was, 
feifc^d  in  ftc,  in  -*-'  That  Thomas  Caliard  hemg  feifcd  in  fee  of  certain  land,  in  con* 
tonftde-^aiiori  of£^fatJQj^  ^f  ^  marriage  of  Et^ace  his  eideft  fon,  faid  thcfe  words 
Iia-S*T^n  (b^ng^PPn  the  land)  i'^kffjiace,  ft  and  forth ;  I  do  here,  r^^rwiif  an 
tiw  land,  ''»1C«.  f*  eftatc  for  my  own  ind  my  wife's  life,  give  thee  theft  my  lands  and 
«  fiHti.'^Ani  f*  HAT^TOV,  to  thcc and  tlW  heirs."  The qucftion was, If  thiswasa 
V/9'^'^  i  |^»  good  feofFm^nt  to  Jtii/iaci ?-^oice, Attorney  Gefferalyfor^he plaintiff. 
•^^^a^eZu'  ^hcrc  are  t\yo  points  to  b<2  con(idered :  Firft,  Jf  this  Ihall  inure  as  ^ 

fi/or  my  ovfm  and  my  'uilfi*t  lift,  pvt  thu  thi/s  my  Undi  and  B  Ai  TON,  /•  thst  atid  thy  &riri  .*^—A.djudjied  (oo 
•  writ  oi  &tQz)  not  10  be  a  good  feotfmeiu  \  £»r  that  an  life  cannot  arife  hypanl,  "  Ante,  279- 

*    '     '    "         ^        '" '     '     *'         |coffoaent 
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feofFment  to  the  \ife  of  Thomas  Callard  and  his  wife  for  their  lives,     C^tt  *»> 

and  after  to  the  ufc  of  Eujlace  and  his  heirs  ;  or  if  it  be  an  im-       ^•'*/ 

mediate  feoffment,  and  the  refervation  void?    Secondly,  If  it  be    ^^*'*'**'^ 

not  a  feoffment,  if  the  words  fpoken,  being  in  consideration  of 

marriage,  the  ufe  Ihali  arife  out  of  the  polfcffion  of  Thomas^  and 

fliall  execute  by  the  ftatutc  of  ufes,  although  it  be  without  defcd  ?-»- 

First,  It  feemeth  that  it  is  a  good  feoffiiient,  and  the  ufe  ihall  Plowd.  309. 

arife  upon  'it,  although  the  words  refervant  are  firft ;    for  fo  the  «•  ^<>"-  Abe 

Court  IS  to  confider  it,  to  make  all  to  Hand  together ;   and  in  ^^,2**'  ^ 

22.  Eliz,  between  Hare  atid  Barton^  it  was  adjudged,  that  where  ^ogJ^^'J^, 

one  giveth  lands  to  J.  S.  referving  a  rent  to  the  feoffor  and  his  Co,  Lit,  48. 

heirs,  habendum  to  the  feoffee  and  his  heirs  ;  the  refervation  being  a.Com,Dig.569. 

before  the  habendum^  yet  the  feoffment  being  by  indenture,  it  is  **  w^^^^'i^^"" 

well  enough ;  for  the  law  fhall  marfhal  it  according  to  the  intent.  ^'^      *   *^ 

So  here  it  Ihall  be  intended  as  following,  and  to  fhew  the  intent  of  Giib.Uies»  65. 

the  parties,  and  not  to  make  it  all  void. — Secondly,  Admitting  that  1x4- 

the  refervation  is  repugnant,  and  it  can  be  no  feoffment,  yet  the  Doujl.46. 

ufe  (hall  arife  and  execute  hy  parole ;  for  it  is  out  of  the  ftatute  of 

enrollments  ;  for  this  doth  not  hinder  the  railing  of  any  ufes,  but 

only  upon  bargains  and  fales,  which  (hall  not 'execute  by  bargain 

and  fale,  but  by  indenture  enrolled ;  but  all  other  ufes  are  at  the 

common  law,  which  arife  upon  confideration  upon  marriage,  &c. 

But  he  did  agree  that  an  ufe  fhall  not  arife  upon  general  words,  or 

words  fpoken  in  futurpj  but  in  prafenti  j  aa  to  lay,  **  If  you  do 

"  fuch  a  thing,    I  will  give  you  my  land."    But  uppn  words 

fpoke^  advifcdly,  and  by  reafon  of  a  valuable  and  gr^it  confide* 

ratioh,  and  Ijpoken  in  prafentiy  as,  "  I  do  here,  &c."  v(rhich  is  an 

immediate  gift.  ♦  And  he  had  feen  the  record  of  the  clfe  12.  JE/fz. 

Dyer^  296.    and   the  words    were    Upon   communication    of  a 

marriage  to  be  had  ;   **  I  will  affurc  after  my  death  Old^Acre  to 

"  my  fon,".  it  was  ruled  no  ufe  arifeth :  and  the  reafon  feemeth  . 

to  be,  that  the  words  were  fpoken  in  futuro ;  and  therefore  if  one 

faith  to  his   fon,  in  confideration  he  is  his  fon,  "  1  do  give  thee 

"  nly  manor  of -D."  this  is  fufficient  to  raife  an  ufe ;  for  they  being 

words  fpoken  with  advifement,  and  for  confideration,  it  fhall  be 

intended  a  gift  of  the  land. — Gawdy.  I  have  not  feen  any  bopk, 

that  at  tlie  common  law  a  ufe  (hall  arife  by  parole^   but  in  a 

bargain  and  fale  which  is  by  reafon  of  the  confideration  given  for 

Ae  land,  and  that  is  the  reafon  that  a  fee  doth  pafs  witfiout  the 

word  heirs ;  and  in  this  cafe  an  ufe  (hall  not  arife ;  for  it  appeareth 

his  intent  was  to  pafs  the  land  by  way  of  feoffment,  when  he 

faith,  "  Stand  forth,  I  do  here  give  thee  this  land,  &c."  which  i& 

void  by  way  of  feoffment,  for  the  refervation  preceding  it  is  re- 

;ugnant  to  the  livery,  for  it  cannot  inure  /« /wrr/r^.-rFEKNER. 
"he  refervation  is  void,  and  it  (hall  inure  to  Euftace  prcfcntly ; 
and  an  ufe  by  parole  upon  good  confideration  is  fufficient.— 
Clench.  It  (nail  inure  2^  a  feoffment  to  the  fon,  and  an  ufe  (liall 
arife  to  the  fatlier,  &c.  and  fo  the  intent  of  all  the  parties  (hall 
be  obfcrved. 

At  another  day  it    was   moved  again:    and   Popham   faid,  (a)  SceS.a 
they  were    all    refolved  that  judgment    (hall  be  given  for  the  Pop*»*n'i47- 
plaintiff  (who  claimed   under  Eujlace)-,   and   being  moved  ^o  fon^oJ^Jh-"*' 
(hew  the   reafons   of  their  judgment,    they    would  not  (a). —  opinion  *«rt 
But  Gawdy  faid,  he  was  clear  of  opinion  that  an  ufe  (hall  not  given, 
arife  k^j  parole, — Popham  and  Fenner  faid,  they  were  clear  of 
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CALtAi©     a  contrary  opinion;  and  Popham  faid,  that  j.Edw.  6.  it  wai 

^o'lnfi       adjudged,  that  an  ufe  may  rife  by  parole,  and  he  could  flicw  die 

AhLAXD.    record  of  it.     Fenner  faid  it  was  a  good  feoffment,  but  would 

fay  no  morel    And  it  was  adjudged  for  the  plaintiff  (a), 

(«}  Sed  vide  S.  C.  Moore,  68;.  2«  An-  Hob.  170.  Co.  Lit.  48.  ».QoR|,I)Sg.  569* 
derfon»64.  where  it  appears  that  the  judg-  i.  Bac.  Abr.  487.-r-By  29.  Car.  2.  c  }. 
ment  was  rcverfcd  on  a  writ  of  error  to  the  all  efiatet  created  by  Iivei7  and  feifia  only, 
exchequer  ehamher.  See  alfo  2.  RoU.  not  put  in  writing  and  figoe^  by  the  parties^ 
Abr.  7S8.    t;Vent.  »4o.     i.  Sid.  26.  82.    flialk  be  eftate«  at  wil(« 

CAS.  ,7.  ^^    ^i^'^^fi    2^^"^ 

4^.  Uanaaion   A  CTION  fof  (landering  his  title.   And  declared,  that  whcrca^ 
Ur  rtanderinj    «^*-  ff^i/ljam  Bacofty   brother  of  the  defendant,  had  married  one 
wT^y^    i/i*^/,  and  died,  and  afterwards  the  plaintiff   married  her;  and 
w'oRis^areob.    whereas  the  plaintiff  and  the  faid  IfizM^  as  in  her  right,   were 
fique  and  ars»-  feifed  of  divers  lands  as  well  freehold  as  copyhold  in  fee^  and  hacL 
nnentaiiTe,  and  made  a  furrendcr  of  the  copyhold  to  the  plaintiff  and  his  heirs ; 
t^'^hctT^^"'  and  of  the  freehold  bad  levied  a  fine  to  the  ufe  of  the  plaintiff  and 
Ante,  197!       ^'  ^^^^^  »     ^^^  ^^^  whereas  the  plaintiff  intended*    and  had 
INa'427,  '       offered  to'  fell  the  laid  land  for  payment  of  his  debts,  &c.  and  had' 
Cro  Tac  1^1    offered  them  to  J,.  CUyburne  in  fale ;  the  defendant,  well  knowing^ 
>84.  4S4.         ^^^  fame,  and  envying  the  ellate  of  the  plaintiff,  and  to  (lander 
«.  Leon.  1 12.    his  title  to  the  premifes,  faid  thefc  words:  ^^  She,"  innuenJo  the 
J.  Leon.  177.     ^ife  of  the  plaintiff,  "  was  never  the  lawful  wife  of  my  brother 
f*sid^*r6         **  fPVJiam  Bacon^  for  Ihe  was   married  before  to  one  Nicholas 
f'.  Co.  $7!        **  K'illingtree^  v/ho   is  yet  alive  ;  which  marriage  is  fully  to  be 
4!  Co'.  18.        "  proved,  and  hath  b^en  already  as  fully  proved  as  any  other 
AUcn,  J.  ^      «  marriage  can  be  proved  :"  and  that  by  reafon  of  thefc  words 
1.  Roll. Rep.     none  would  buy  the  land,  &c.  to  his  damage  of  300pounds. 
l«oor,4^o!i8-.  ^P^"^  ^^^  guilty  pleaded,  it  was  found  for  tlie  plaintiff,  to  his 
Daiir/103!    ''  damage  twenty  pounds. — And  it  was  now  moved  in  arreft  o^ 
Yeiv.  80.  88.    judgment,  that  upon  the  matter  the  aftion  Ueth  not;  for  that 
Cro.  Car.  140.  which  is  alledgcd  is  no  flander ;  for  it  may  be   that  KtUingtree 
^4.  Burr.  2432.    ^,gg  married  to  her  ifffra  annos  nutlles,  and  they  afterwards  dif- 
agreed,  or  that  a  divorce  was  had  between  them  for  this  caufe; 
and  then  although  JGlIingtree  be  alive,  yet  it  might  be  a  lawfu^ 
marriage   with   ff^illiam   Bacon^    and  by  confequcnce   with    the 
plaintiff;  and  fo  is   no  dircft  flander. — Gawdy  and  0lekch 
conceived  the  aft  ion  lieth  ;  for  the  aft  ion  is  brought  for  flander- 
ing  his  title,  and  not  his  perfon  ;  and  the  law  intends  it  was  a 
good  marri^e  with  KilHngtree ;   and  no  divorce  was,  except  the 
contrary  be  fliewn;  and  thofe  that  heard  the  words  knew  not  if 
a  divorce  was. — ^Fenner  contra.  This  aftion  lieth   not  but  by 
reafon  of  the  prejudice  in  the  fale ;  and  this  appeareth  not,  for 
upon  a  furrendcr  or  fine  by  Vifeme  covert^  flic  is  examined  ;  and  it 
is  good  till  the^^r^«  doth  defeat  it,  which  appeareth  not  here ; 
and  an  aft  ion  doth  not  lie  for  flander  but  when  it  is  exprcfs,  and 
not  by  argument ;  and  here  it  is  by  way  of  argument,  for  that 
KilHngtree  was  married  to  her  and  is  alive,  and  10  may  be  collec- 
ted  that  flie  is   not  the  lawful  wife  of  the  plaintiff;  and   the 
furrcnder  and  fine  not  good. — Popham  agreed.     Fxrft,  Becaufc 
it  was  faid  it  was  by  way  of  argqmcnt,  and  all  the  words  may  be 
true,  and  yet  j(hc  may  be  the  lawful,  wife  of  the  plaintiff ;  for 
it   may  be   fiie  was  re-contrafted  to   the  plaintiff,    and    after- 
wards married   to  KWlngtree,   and  then  to  Baccn^  and  he  dicd^ 
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and  then  divorced  from  JGlBngtret^  |nd  married  to  the  plaintiff;        Boi» 

and  fo  there  may  be  an  evafibn  of  the  concluflon.  Secondly,  Here      ^i""^/ 

is  no  direft  fpeech,  but  oiii^ue ;  and  an  aflion  licth  not  put,  for        ^*^^"* 

words  dire^ly  fpoken  ;  and  cited  jinne  Davis^  C5b^,  4.  Co.  f,  17.  So 

if  J.  S.  hath  land  by  defcent,  and  fells  it  to  /.  D.  and  he  offers 

to  fell  it  to  B'.  and  one  faith  to  6*.  (in  common  difcourfe)  that 

y.  S.  is  a  baftard,  and  this  cometh  to  the  ears  of  B.  yet  J.  D, 

Ihall  have  no  aftion,  for  it  was  riot  fpoken  dire^ly  to  llandcr  the 

title  of  J.  D.  but  oblique  this  is  no  {lander :  but  if  he  had  faid  to  B. 

*'  Take  heed  how  you  buy  the  land,  for  y.  5.  was  abaftard,**  aftion 

lieth  ;  for  it  was  direftly  fpoken  to  that  purpofe,  to  flander  the 

title. — Ei  adjoumatur^ 

Buckhurft  agalnft  Newnton.  Casus. 

PROHIBITION  for  fuing  for  tithes  of  faggots  of  oak  and  Tithei  t«i« 
^  elm,  cauteli  making  his  libel  for  faggots  which  were  of  beech  P«yaWe  forfiig- 
and  thorn.    The  defendant  prayed  a  confultation,  ita  quid  he  SlrluKormi^ 
fhould  not  meddle  with  the  faggots  of  oak  and  elm,  for  other-  with  the  lop- 
wife  the  party  that  maketh  the  faggots  may  per  cautelam  put  in  a  pings  of  Mi  «ii 
ftick  of  great  wood  into  the  faggots,  and  fo  prejudice  the  parfon  *'«• 
of  all  the  tithes  of  the  rcfidue.— But  the  Court  faid,  if  it  be  fo,  ydv.  ,,9, 
the  party  muft  ihew  the  fpecial  matter  pro  confultatlone  habenda^  1.  Leon.  79. 
that  the  oak  and  elm  are  lo  intermixt,  that  he  ciannot  do  other-  i.RoU-Ab.637. 
wife ;  and  pray  a  confultation  as  to  that  which  was  thorn  and  ^Y*ft*6a** 
beech.     And  fo  it  was  done  in  Molyns*  and  Dawes*  Cafe^  where  *'  **  *     '• 
fuch  a  fpecial  confultation  was  eranted  upon  fuch  fpecial  plea  : 
but  4s  it  is^  he  can  have  no  confultation  for  any  part. 

Pannel  againft  Fenn.  Caie  19. 

Michaelmas  Term^  35-  ^  36.  £//«•  I^oU  26.  or  Hilary  Term  36.  E/i«.  Roll  56. 
^T^RESPASS.     Upon   fpecial  verdift    the  cafe  was,  John  Fenn  -^.  makes  B. 
*    was  poileiled  of  a  leafe  for  years ;  and  having  iflue  John  and  *"**  ^'  **'*  ^*" 
George  his  fons,  and  Margaret  his  daughter,  maketh  George  and  vifSwo*thcm  • 
Margaret  his  executors  ;  and  devifeth  his  term  to  his  executors  term  of  years 
until  fuch  time  as  all  his  debts  and  legacies  be  paid,  and  that  they  unmaii  debtsp 
Ihall  have  levied  all  charges  they  Ihall  be  put  unto  by  any  fuit  J«5«c'«>  »nd 
touching  his  will,  or  by  any  other  means  in  the  due  execution  of  ^^T^t^^^J^ 
his  will.    The  refidue  of  his  term  then  unexpired,  he  devifed  to  havean  entire 
John  his  fon,    and  the  heirs  of  his  body ;  and  afterwards  to  autiiority ;  and 
George  and  his  heirs ;  and  dieth.     The  executors  enter  generally  «»f*»«r  o^ 
into  ]fhe  lands,  and  Margaret  fells  the  term  to  the  plaintiff;  and  «J»nmaysTsiie 
afterward^  George  fells  it  to  the  defendant;  and  John  dieth  witliout  ^l^f^^^ 
iffue :  and  they  further  find  that  the  debts  are  not  paid.     The 
queftion  w^.  if  George  and  Margaret  take  this  term  as  a  legacy,  or  Vf"^^'  ^^^* 
as  executors  f  and  fecondly,  If  the  general  entry  be  an  execution  mw^*? 50. 
of  the  legacy? — ^As  to  the  firft,  the  Justices  refolved,  if  they  oouid.  1S5. 
take  it  as  a  legacv,  then  the  plaintiff  and  defendant  are  tenants  in  Dyer,  13. 
common,  and  then  an  a£iion  df  trefpafs ' doth  not  lie;  for  al- **•*'*••  7- P^-^s* 
though  the  defendant,  who  had  the  eftate  oi  George,  doth  not  q^*"^^*  P' ^ 
plead  the  tenancy  in  common,  but  pleads  not  guilty;  yet  this  ».p^wiU. 
appearing  to  the  Court  by  tl^e  verdia,  the  aftion  lieth  not ;  but  53*. 
they  all  refolved  they  do  not  take  as  a  legacy,  but  as  executors ; 
for   no  more  is  given  to   them   by   the  will,  than    the    law 
giveth   to  them   as   executors  ;    then  the  devife  is  void,    and 
fhry  take  ar  executors ;  Tor  u  being  given  to  them  until  debts 
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Panwil      and  legacies  be  paid,  this  the  law  willeth ;  and  when  it  is  given  f 

sfoinfi       ^jjgjjj  ^jjjjj  ^^y  1^  fatisfied  of  tlie  charges  they  are  put  unto  by 

the  win ;  this  is  no  more  than  the  law  giveth,  for  by  law  they  arc 

Ant.  213.        to  be  fatisfied  of  all  fuch  charges,  if  the  chams  do  not  arife  by 

Co.  !•.  47.       their  own  defeult.     But  admitting  the  devife  be  good,  yet  their 

Foft.  587.  826.  general  entry  doth  not  execute  the  term  in  them  as  a  legacy ;  for 

when  a  particular  intereft  is  given,  and  the  refidue  to  another, 

tliis  entry  (hall  not  be  an  elc£tion  to  take  it  as  a  legacy,  except 

there  be  an  exprefs  declaration  of  their  intent ;  for  odierwife  they 

Ihall  be  charged  for  the  refidue  as  a  devqfiavit^  which  the  law  will 

not  inforce ;  but  if  the  entire  term  be  given  to  the  executors,  it 

Ihall  be  otherwife,  for  there  is  no  mifchief.     And  it  was  adjudged 

for  the  plaintiff.    Dy<r.  277.  b.     Po/l.  386. 

Ca»e  20.  Stich  agaififi  Wifedome. 

« I  ttini  he  is  a   A  CTION  for  thcfe  words  :   *•  Many  an  honefter  roan  has  been 

•*  horfc-fteaicr*  -^  i«  hanged  ;  and  a  robbery  hath  b«5n  committed,  and  I  think 

are  aflionkbic    ic  jje  was  at  it ;  and  1  think  he  is  a  horfe-ftealer.'*    It  was  moved 

^^  *'  after  verdift,  that  an  adion  liedi  not  without  an  exprefs  aver* 

ment  he  was  fo.— Curia  contra.  They  arc  a  great  flandec,  if  the 

defendant  fhewetli  not  a  good  caufe  ot  hi$  thinking.  And   it  was 

adjudged  for  the  plaintiff* 

Casih.'  Nichols  agaifi/i  Badger. 

ifvrort^sarctoo  ACTION  for  thefe  words :  **  Thy  credit  hath  been  called  in 
gpncrjki,  DO  ^^  *•  gucftion,  and  a  jury  bein^  to  pafs  upon  it,  thou 
•aion  lies.  i<  foiftcdft  in  a  jury  early  in  the  mornmg ;  and  the  lands  thou  haft 
Mo.  42S.  **  are  gotten  by  lewd  praSices.*' — ft  was  adjudged  that  no  aAion 
lay,  for  the  words  are  too  general. 

CiiiEaa.  Banks  againft  Stacy. 

•^rboucitf^r^  A  CTION  for  thcfe  words  :  "  Thou  art  a  forfwom  jack  in  the 
/»trii"  is  flan-  «^A.  *«  court  of  ^.  Thou  didft  fwear  away  twenty  Ihillings  from  5.** 
Ucrout,  aitho'  ^^^  j^^crs  that  the  court  of  ^.  was  a  court-baron. — And  the  plain - 
thcoath  ii  not  ^.^  j^^j  judgment,  although  it  was  not  Ihewn  between  what 
Anfc%97. 341.  perfons  or  in  what  aftion  he  was  fworn. 
I.  Hawk.  P.  C.  ch.  69.  f.  3. 

Cas.  ^l  Colt  againji  How. 

Trinity  Term,  36.  £//«•   Roll  897. 

Covenant  that  /^OVENANT.  For  that  the  defendant  by  indenture  did  cove- 
f*hcliis«ccu-  ^  nant,  that  he  and  his  executors  and  affignees  would  repair  a 
•♦torsahdaf-  j^jy^  j^j  ^q  ^j^^  defendant;  and  alledgcth,  that  the  mill  was  dc- 
r**!"*  /[r  f'^^iv'^  ^^  reparations,  and  the  defendant  his  executors  and 
a^^nmcnt  of  aflignecs  did  not  repair  it.  And  it  was  demurred  upon  the  de- 
tiK  breach  muft  claration,  becaufe  he  did  not  alledge  tliat  he  nor  his  execu- 
ai»cdgethacnei-  tors  or  affignces  did  not  repair  it  J  for  if  any  of  them  did  repair 
fherhcnorhis  j^  ^j^^  aftion  doth  not  lic ;  and  it  ought  to  be  allcdged  in  the 
executors  nor      , .  .       *-. .  •    *   .  •       rv^  *      1      /•    t  "  • 

Ills  afligns  did  disjunftive,  not  in  the  izonjunttive.— And  ot  that  opmion  was 
repair.  THE  CouRT,  that  thc  breach  was  not  well  affigned ;  and  though 

this  fault  was  not  ailigned  by  the  demurrer,  yet  he  fliall  take  ad- 
I.  Mod.  42. 67.  vantage  of  it.    But  upon  the  motion  of  the  (Jourt,  die  defendant 
i*venf.  114.    waived  his  demurrer,  and  thc  pJaiutifF  amended  his. plea,  and  thc 
5.  Mod.  133.     defendant  pleaded  to  iflue. 
Salk.  139.      I.  Strange,  jyo.  594,    Ld.  Raym.  1S98.  366.     S.  Mod.  138.     i.Wood*i  Con.  A3%. 

Y'ccks 
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Weeks'  Cafe.  '      cm«  1^ 

ACTION  for  thefc  words :  "  ff^eeks  aflaultcd  me  and  others,  to  Words  adion- 
"  have  Tobbcd  us  ;   but  we  were  too  ftrong  for  them,  and  J^J^ 
«*  cfcapcd."— Adjudged  aftionable ,  for  if  one  faith  that  J.^S.  lay  in  Ante,'*, 
wait  to  do  a  robbery  or  murder,  an  a£tion  licth,  though  no  felony 
was  done. 

Berry  tf§-^/»/?  Greene*  c^ms, 

TRESPASS.    Upon  Ipecial  verdia  the  cafe  was,  A  copyholder  Tbcfurrender* 
furrenders  to  the  ufc  of  J.  S. ;  the  lord  without  reafonable  ©r  a  copyhold 
caufe  refufeth  to  admit  him.     The  queftion  was,  If  he  might  en-  J^J^^^**'  ^ 
ter  without  admittance  ?— And  the  Court  held  clearly  he  could  aak>n  before 
not  enter,  unlefs  there  be  a  fpecial  cullom  to  warrant  it ;  for  after  admittance, 
the  furrender  and  before  admittance,  he  who  maketh  the  fur- ^|^^J*«.'«^ 
render  continueth  in  poffelCon,  and  not  the  lord  or  cefiuy^que  ufcy  \^^l^^^^ 
and  he  Ihall  have  trefpafs  againft  any  that  enters ;  as  if  a  copyholder  ^^^0^. 
furrenders  to  the  ufe  of  his  will,  yet  it  is  clear  he  Ihall  have  it  dur- 
ing his  life :  fo  in  the. principal  cafe,  ceftuy  que  ufe  Ihall  not  enter  ^^^*  »44* 
nor  have  aftion  before  admittance.  *'  o"*^*u**^ 

I.  Ro.  Ab.  5«i. 

a.  RolL  £64.    Co.  Ut.6x.  a.    Gro.  Car.  283.    Cro.  Jac.  403.     3.  Bulft.  2iS.  23S.     3.  Lev.  385. 
t.  Vent.  261.   2.WIlf.  X4.X62.-  i.  Burr.  206.  GUb.Tcn.290.  x.  Term  Rep.  261.  2.  Term  Rep.  19V 

Atterton  againft  Harward.  Cas«  26. 

A  CTION  upon  the  cafe.  And  declareth,  that  a  capias  adfatisfacl^  ^  hainfc2tM 
^*-  endumM^oTi  a  judgment  was  awarded  againft  the  defendant  to  maintain  an 
the  ftierifF  of  Suffolk^  who  direded  his  warrant  to  the  plaintiff  as  a^km  againft  « 
his  bailiff  to  ferve  it,  and  that  the  plaintiff  aflumed  to  thelheriff  to  ^^^^^^^^^^^ 
fave  him  harmlefs  againft  allcfcapes;  and  that  bv  force  of  the  war-  d^^oiT^hif 
rant  he  arrefted  the  defendant,  and  the  defendant,  intending  to  having  promi- 
make  the  plaintiff  to  be  charged,  efcaped,  for  which  the  plaintiff  in  fed  to  fave  it» 
the  firft  action  brought  an  adion  againft y.  Colt^  thenfhcriff,  upon  ^^^  harmlofc 
this  efcape,  and  recovered  ;  and  Colt  brought  an  aftion  againft  the  ^"^  *^' 
now  plaintiff  upon  his  afjumffit :  and  for  this  twt  he  brought  hi»    "*»  ^^* 
aft  ion.    Upon  not  guilty  pleaded,  it  was  found  againft  him.     And  ^^\  ^5* 
it  was  moved  in  arreft  of  judgment,  that  there  is  no  fufEcient  caufe  ,.**TcnnRcBi» 
in  the  declaration  to  maintain  an  aflion  ;  for  although  the  fheriff  ^is,  ' 
may  have  an  adion  of  the  cafe  againft  the  prifoner  who  efeapes,  as 
it  was  adjudged  in  HiUand  Holt's  cafe,  yet  the  bailiff  fhall  not  have 
it. — And  ofthat  ouinion  was  the  Court,  for  the  bailiff  was  not 
chargeable  to  the  fneriff  by  law,  but  by  his  affumpfit\  and  this  be-  * 
ing  his  voluntary  aft,  'fhall  be  no  cauie  to  charge  the  defendant, 
but  fhall  only  make  himfelf  chargeable.     But  they   agreed,  if  the 
bailiff  had  been  chargeable  by  law,  without  fuch  promife,  an  aftion 
did  lie  for  h^m  againft  the  defendant,  who  caufed  llim  to  be  charged. 

Watkinfon  againft  Man.  ^    Ca$e  27* 

T  TPON  fpecial  verdift  the  queftion  was,  If  a  leafc  made  by  a  pre-  A  prebend  is 
^^    bend  is  good  by  the  23.  Hen.  8.  c.  28  for  he  is  not  fcifed  in  ^'^^^^^^"^^  ^^^ 
jure  ecclefiit fed prabtnd,  .^— And  it  was  adjudged  good,  for  a  prebend  ^l^^^^^i^^ 
is  not  excepted,  but  only  parfons  and  vicars,  and  being  not  ex-  28*.    '      *> 
ccptcd,  he  is  &5  bifhops.     Po/h  am  faid,  in  Dr,  Dale's  Cafe^  for  a  Co.  Lit.  44,  b^ 
houfe/xr;r^^7  PauVs^  is  was  fo  adjudged,  and  fo  had  been  twice  ad-  4.L«ttn.5i. 
judged  in  his* experience.     And  Fenner  faid,  it  W2ts  fo  adjudged  '•  ^^-  "*- 
in  thi  cafo  of  s  treafurer  of  a  church.  3-  Bac.  Ab.  33^ 

^--  ,      ,  I.  Wood,  Con. 

Mtchaelmas  is^. 


^  Michaelmas  Terrfi, 

36.  and  37.  Eliz.     In  the  Common  Plcafe 
Sir  Edmuftd  Anderfon,  Knt.  Chief  Jujiicei 
Francis  Beau  mond",  JB^;     *»    ^ 
Thorhas  Walmttey,  Efq.     I  Jujiceu 
Thomas  Owen,  Ef^.  J        ■ 

Sir  Edwaf d  Coke^  Knt.  Attorney  General: 
Sir  T.  Flemihg*  Knt.  Solicitor  Genei-al. 

CAtft  I.  James  Apharry  agalnft  Roger  Bodingham   and  the 

Petit  Jury. 

In  an  aAkm  y^TTAINT  Oil  tli^*  i  j.  tien.  8.  fc.  j|.  For  that  the  petit  jar j  af 

agiinftan  heir,  /%  the  affizcs  at  Hertford  gave  a  verdift  for  JBodingbam ;  and 
2^#yX!S^^  "^^  -^  affigned  the  faux Jerentent  in  this :  Thatv^hercasX.  jB*i/a^. 
*«i"  ihaU  not  A^^  brought  debt  againft  J:  Jpbarry  as  heir  to  G.  his  father,  he 
be  defieaied  by  A  pleaded  **  riens  per  difcenty  unde  debhum  fr^tdi^:  folvere  potuit^  tit." 
cwiireyaike  to  which  the  faid  R.  Bodingham  replied,  that  he  had  by  difcent, 
M^or "to  ^'^"  *^  ^^f'  ^^  *^  ^^^"^  coUrity ;  artd  iflue  was  taken  tipon  it. 
**  the  ufe  of  Evidence  was  given  that  certain  lands  in  S.  did  defcend  to  him  as 
«*  bimfcif  for  fon  and  heir  to  his  father ;  but  he  (hewed  a  deed  indented  made  in 
••life, remain-  27.  Eli%.  between  himfelfof  the  one  part,  and  fFalwinilind  othcnf 
"^  w"*^*^'  of  the  other  part,  by  which  he  covenanted  for  natanii  afFeaion; 
•«  otherA^in  ^^'  ^^  ft^nd  feifcd  of  the  land  to  the  ufe  of  himfelf  for  life,  re- 
**  tau,  ranain.  mainder  to  his  firft  £bn  in  tail ;  and  fo  to  his  other  fons,  the  re- 
*•  der  to  hixnfclf  mainder  in  fee  to  btmfelf,  in  which  there  was  a  daufe  to  give 
«•  in  fcc^witb  power  to  make  leafes,  and  to  revoke  the  ufes  ;  and  xht  petit  jury » 
«*  mei^lwfes  notwithftanding  this  conveyance,  conceiving  it  to  be  fraudulent; 
<*  Mndrtvokt  '  ^^^  f^  void  by  the  13.  Eliz.  c.  2.  did  find  that  he  had  aflets; 
•*  •/«,'•  pro-  NoTA.  The  a&ibn  brought  by  BcdiHghom  was  33.  Elis:,  long 
vided  the  jury  t&ie  after  the  convej'ance  made  by  Apharry ;  but  it  was  prdved  that 
frMditeit'^*  the  plaintiff  ^/^Aarrjr  had  notice  of  the  obligation  before  the  mak- 
Ante^  316.'       i^g  o^*^  conveyance.  . 

Poll.  355.'  Glanv^le/w/A^  defendant.  Notwithftandirig  this  conveyance; 

5.  Co.  36.        theremainderthatis  limited  to  his  right  heir^  is  his  ancient  rever* 
30.  Co.  So.       fion ;  and  this  he  had  by  difcent ;  and  th^  iiliie  being,  that  he  had 
a.  Com.  Dij.     rieni  per  difcent^  and  he  having  this  reverfion  by  difcent,  the .  iffuc 
57^-      ^         is  found  againft  him,  though  the  convcfyahce  had  been  bdnafide: 
^^'  4:4*  J^jj  to  that  it  was  anfwered,  that  the  iflue  was;  that  he  had  no- 

thing by  difcent,  undedebaumprtedief.  levari  poteJi\  and  although 
be  had  this  reverfion  by  difcent,  yet  it  being  a  reverlion  upon  an 
cftate  in  tail,  it  is  not  extendible  for  this  debt: — ^odfuit  c^ncejfum 
fLK  Curiam,  ab/entt  Anderson; 

It  was  then  moved  by  the  cbunfel  of  the  plaintiff,  that  this  is  no 
fraudulent  conveyance  within  the  13.  Eliz:  c.  5.  (for  it  is  clear  fhaj 
(»)  i^^f,  If  the  ay*  EUt^.c.  4.  (a)  doth  not  tpuch.it)  for  a  conveyance  by  the 
copyhold*  are  13.  Eliz.  c-  5.  muft  be  made  by  the  debtor;  and  not  his  heir  or  any 
within  thia  fta-  other;  for  the  heir  is  not  a  debtor  in  refpeft  of  his  pcrfon,  but  ih 
CpwLtoj        relpefloftheland. 

*  Walmsley.     It  feemeththat  it  is  within  the  ftatute,  for  the 

hcit  is  a  debtor  ;  wliich  is  proved  by  the  writ  a^^ainft  him,  Which  is 
in  the  debet  et  dctinst^  whereas  an  adion  againft  the  Executors  is  in 

th^ 
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♦he  deiinet  only,  and  fo  it  is  within  the  intent  of  the  ftatutc :  but     ^"**a' 
the  grand  jury  ma/ find  it  fpecially,  if  they  will. — To  this  Owen   Bowii'ciiAii* 
and  Beaumokd  did  confent,  that  the  conveyance  of  the  heir 
Ihall  be  fraudulent  as  a  conveyance  by  the  father,  who  is  the 
principal  debtor;  and  fo  they  conceived  it  clearly. — But  the  grand 
jury  gave  a  general  verdift,  and  affirmed  the  firft  verdift. 

Not  A.     When  the  grand  jury  was  fworn,  the  Juftices  demand-  Oath  in  attaint, 
cd  of  the  crier  what  manner  of  oath  he  gave  to  them,  for  the  oath 
ought  to  be  fpecial:  but  Scott  the prothsnotary  faid,  it  ought  to  be 
general  to  try  the  iffbe  in  the  attaint;  to  which  the  other  clerks 
agreed,  ^ 

.  Anonymous.  cJAtu. 

/^1)ARE  IMPEDIT.  It  was  refolvcd,  if  there  be  two  parfons  of  If  two  paifoiis 
^^^one  church,  and  each  of  them  hath  the  entire  cure  of  the  parifh,  o^on«  churcfc 
andboth  the  benefices  of  the  value  of  eight  pounds  per  artmm^  one  ^^^^^^  *« 
of  them  dicth,  and  the  other  is  prefented,  this  is  a  plurality  within  ^c*^^,^^*ea 
the  21.  Hen*  8«c  13.  and  is  within  the  intent  of  the  flatute,  that  to  both  cures,  k 
none  Ihall  have  two  livings  or  benefices  with  cure.  It  a  plurality. 

Jackman  againft  Hoddefdon.  Cam  3. 

'T'RESPASS.  Upon  not  guilty  pleaded,  the  jury  being  at  the  bar,  a  icafcforycaw 
•*    the  queftion  was  upon  the  forfeiture  of  a  copyhold  in  Lay-  madcbyacof|u 
ton  BuffarJy  by  reafon  of  a  leafe  for  years  made  by  a  copyholder,  ^^^^  unwar- 
And  it  was  held  per  Curiam,  that  a  leafe  for  years  of  copyhold  ^*"J^**/^ 
land  by  indenture  or  parol  is  a  forftiture,  unlefs  there  be  an  exprefs  ,  xMvxJi^ 
cuftom  to  warrant  it. — And  thereupon  it  was  fhewn  on  the  part  pay  the  lord  a 
of  the  copyholder,  that  there  were  Jcafcs   made  by  indenture,  reafooabiefinsi 
27.  Hen.  8.  and  divers  times  fince,  fomc  twenty,  andfome  forty  ^^J^*^*^"^' 
yeart  fince,  of  copyhold  land  of  that  manor.     But  the  Court  p^^^  l^ql\^^ 
held  that  was  not  lufiicient,  for  they  are  of  too  late  time  to  prove       '     ^'  '  '* 
a  prefcription,  which  ought  to  be  from  time  whereof,  &c.  i^Roil.  Abr. 

And  the  Court  held,  that  a  wilful  rcfufal  to  pay  a  fine  is  a  for-  ^'ui,  59.  b, 
feiture,  if  the  fine  demanded  by  the  lord  be  reafonable,  where  the  GUb.Ten.2)4« 
fine  is  arbitrable  at  his  will,  and  the  jury  is  to  try  whether  it  be  Dougi.725. 
reafonable  or  not.     And  the  cuflom  of  tne  manor  was  here  (hewn 
to  be,  that  the  lord  was  to  feize  the  land  till  fine  was  made  with 
him  for  it;  which  was  held  a  reafonable  cuftom. 

And  upon  evidence  it  was  held,  that  if  a  tenant  be  amerced, and 
dieth  before  the  lord  hath  levied  it,  tliat  it  is  loll,  for  it  is  q^uafi 
a^io  perfonalis* 

Vaughaa  againft  Comitem  Bedford,  the  Bifliop  of  London^      CAir^. 

and  Gainsford. 
QUARE  IMPEDIT,  for  the  church  of  LlttUton.-^lt  was  held  AcorporatioA 
^^^PERCuRiAMuponcvidence,thatacorporationmaybe known  ^^^  ^^"^ 
by  two  names ;  and  if  it  hath  been  fp  known  froru  time,  &c.  -a   ^^^^^^  "• 
gmnt  made  by  either  of  the  names  is  good.  ^'   ^^'  5'^* 

Lyne  againft  Backhoufc.  -  •     *      cja«  5. 

A  CTION  for  thefe  words :  "  He  hatli  beaten  me  and  taken  away  wonii  impoit-i 
•'^   "mypurfe,  and  twenty  fliillin|<5  in  moncy/'-^ItWas  held  PER  iogrtitfpaft 
Curiam,  that  the  words  are  not  adilonable  (•^y^w/^'AND'ERdON)";  **!)^^]^^* 
for  it  may  be  intended  he  took  it  as  a  trefpaflbr^  for  he  charged!  *^^*^'"*»'^*' 
him  not  with  felony^ 

,Und«rhiU 


35t  MichaeflihasTenn,  36.and  37.EIiz,    InCB. 

Ca«  6.  tJndcrhill  againft  Jo.  Brooke  and  Margaret  his  Wife. 

DiMrr*  may  bt  TxEBT  againft  them  as  executrix  of  the  former  hufbanduponan 
ptoded  to  an     LJ  obligation  of  two  hundred  pounds.   The  defcndanu  by  J.  G. 


wSkXon  againft 


Ifftmaneov*. 


«v<.v..  a    , .  obligation  of  two  hundred  pounds.   The  defendants  by  J, 

hu(ba'nd*aBd  *^^^  attorney  plead,  viz.  "  pradiil.  Johannes  et  Margareta  by  their 
wifc,anditrhall  "  attorney  plead,  that  they  were  divorced  befcxrc  the  writ  purcha- 
befuppofed  CO  ««  fed.'*  It  was  thereupon  demurred  in  law;  Firjl^  Becaufe  it  was 
have  continue  ^ot  alledgcd  tliat  the  divorce  did  continue,  for  it  may  be  it  is  re* 
i?*Tcrm  Rep  P^*lcd-— S«/  non  allocatur.  For  it  fhall  be  intended  to  continue,  if 
fJ  to.  '   the  contrary  be  not  fhewn. 

Secondly^  Becaufe  they  plead  as  haron  ^Xi^femcy  **  et  pradiH.  ^o- 

(it)Lutt4.      "  hannes  et  Margareta y^  and  that  after  imparlance  [a), — Sed  non 

Barnest  iH*      allocatur ^  for  they  do  not  pl6ad  et  prad'ut*  Johannes  et  Margareta  uxor 

334-  ^jus  ;  for  then  it  fhould  be  an  eftoppel ;  but  tliey  plead  according 

to  good  form  :  and  it  was  adjudged  that  the  writ  mould  abate. 

Ca«i7.  Deux  againft  Jefferies. 

TNEBT  upon  an  obligation.    The  defendant  pleads,   that  the 

I^A«ii#  plaintiff  by  indenture,  &c.  did  covenant  that  he  would  not  fuc 

<<  wliwivsr  the  bond  before  Michaelmas^  and  thereupon  demanded  judgment, 
•«/««/*  it  *«  a  fia£iioy^c.  intending,  tliat  the  afiion  being  fufpended  for  that 
J^^'^'JJ  time,  was  gone  for  ever.  It  was  thereupon  demurred,  and  argued 
«  t^^paUn^t  ^y  FLEMiNG/or  the  plaintiff y  an«^  by  Drew  for  the  defendant^  and 
^%\gj^tdhifort  ^I'Hen.  7.  24.  .4. /7i?».  7.  6.  wrerc  cited.— But  the  Court 
^'Juch  a  ftafi;^  without  further  argument  refolved'for  the  plaintiff,  for  it  is  only  a 
!s  •  covcra  u  covenant,  and  fhall  not  inure  as  a  releafe;  and  it  is  not  to  be  pleaded 
Co.  Ut.  146.  in  bar,  but  the  party  is  put  to  His  writ  of  covenant,  if  he  fued  bc- 
9-  ?^,^^J*'  fore  the  time.  But  if  it  had  been  a  covenant  that  he  would  not  fue 
*'  *  ^*  it  at  all,  there  peradventure  it  might  inure  as  a  rcI^afe,  and  to  be 
Show,  47.  331.  pleadeJin  bar,  but  not  here;  for  it  never  was  the  intent  of  the 
4.  Bac.  Abr.  parties  to  make  it  a  releafe.  And  it  was  adjudged  for  the  phttntifii^ 
loi.«66. 
I.  Lofd  Raym.  4»o-    *•  Salk.  575. 

Cas«  St.  Pipes'  Cafe- 

.4f«ai^//incoii-   A  SSUMPSIT.    And  declareth,  that  Whereas  the  defendant  <^, 
fidcration  of      -^^  arrefted  for  furcty  of  the  peace,  in  confideration  the  plaintiff 
K^iL^m^r*  ^®°^^  ^^  bailTor  him,  he  did  affume,  &c.  and  ailedgedi  in  fan6i 
ledge  bcfort  '    ^^^^t  he  became  bail  for  him,  but  faith  not  before  whom. — And  this 
ibattwM   matter  after  verdift  being  alledged  in  arreft  of  judgment,  rt  was 
held  to  be  good  caufe  of  Haying  it^  by  WalMsley  and  Beau- 
MOND ;  for  the  confideration  ought  to  be  prccifely  alledgcd  £0  be* 
performed  ;  and  therefore  he  ought  exprefsly  to  have  alledged  be- 
fore whom  he  entered  into  bail,  that  it  mi^it  appear  he  had  s«x- 
thoxity  to  take  baiL     Sed  adjoUrnatur, 
CAn9.  Samms  againft  Fofter. 

'Vtr^en  tile  onlf  A  CTION  of  tf  over  and  converfion  of  an  o^-hidc  of  the  plaintiff's 
ofjtrttificationrf  *^  in  Middle  [ex.  The  defendant  pleaded,  that  the  city  of  London 
kcaUthedofen.  |j  ananctcnt  city,  and  tha*  there  is  a  cuftom  there,  that  7?  aliquii 
wfem^ySier  ^^aneus  frrinfecus  i  libertate  ejufdem  civitatis  buy  any  thing ^-r 
^9iot^u^\U%  oGoforinfecce  iiberiate  pradiei.  tliat  it  Ih'ould  be  forfeited  to  the 
that  laid  in  the  |Dayor  and  C0mmol|alty  of  rhe  iald  city;  aiid  faith,  that  the 
dcc]»«tiM.  ^^iil\S  exiraneus  e  libertate  did  buy  the  faid  ox-hide  of  another 
p^  g  "^  foreigner,  whereupon  hefeized  it  m  London  to  the  ufe  of  the  mayor, 
il^sivnd!  312,  *«^-  AB5ti^?  HOC  that  he  did  find  it,  and  convert  in  Mddlefex. 
Mdi.iv>^  And 
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And  It  was  thereupon  demurred. — Gl  anvile  zrgucd/or  the  plain -^      l^!!!!a* 
tiff:  Firft,  That  it  was  not  a  good  or  lawful  cuftom  {a}  \  and  in     y/^T«R. 
proof  thereof  cited  the  cafe,  36.  Hen.b.  of  jewels  of  tlie  king's  fold ;  j^^  p^   '^ 
and  a  I .  Hen.  7 .  pi.  40.    3.  Euz.  Dy.  1 86.  and  246.    And  the  form  of  357/      '  ^ 
the  pleading  he  faid  is  not  good,  viz. /i  ali(iuh  extraneus  e  Ubertate ;  Cra  Car.  45* 
but  doth  not  fhew  where  tlie  liberty  "is :  and  the  tiaverfe  is  not  37»- 
good ;  for  he  ought  to  traverfe  every  county  befides  London^  and  ^®3^»  57« 
not  MiddUfex  only. — Anderson  and    Beaumond   conceived  .'^^^'^'JJ^^^ 
the  form  ot  the  pleading  to  be  ill ;  but  for  the  matter  of  die  cuftom  is*explaincS  and 
itfelf  they  doubted.— Owen  faid  the  cuftom  was  good  (i),  and  had  confirmed  by  • 
been  allowed  before  thefe  times.     Et  adjournatur.  charter.  20. /f«i, 

7.    VidePriv. 
Lond.  19*  104.  (h)  Co.  Lit.  sS».  b. 

Taverner  agatnfi  Dominum  Cromwell.  Cah  10. 

TTRESPASS.    The  cafe  upon  demurrer  was.  Divers  copyholds  Iffcvcralcopy- 
-■•    were  granted  by  one  copy,  and   fcvcral  habendums  and  fe-  ^^^^ »« *^<* 
veral  reddendums  for  every  of  them  ;  but  they  all  began   at  oae  nureT^JJiiJ^'ji 
time,  and  were  to  end  at  one  time.     The  copyholder  committed  one  of  them  ha 
wafte  in  one  of  the  copjrholds.     The  queftion  was,  Whether  that  forfdiureof  that 
Ihould  be  a  forfeiture  of  tliem  all  ? — Secondly,  For  this  copyhold  cftateoniy,  ^ho* 
wherein  the  wafte  was  done,  which  was  cutting  down  trees,  the  ^^^^  ^'f  *^ 
copyholder  prefcribes,  **  that  every  copyholder  of  that  parcel  of  feme  «)py. 
"  wood hatli  ufed  to  cut  down  trees  there  growing."     The  queftion 
was.  If  fuch  a  prefcription  for  one  copyholder  only  was  good  ? —  ^  co  2    T^* 
Thirdly,  Whether  the  not  coming  to  the  court  upon  fummons  at  f *  Ltt)n*Vo9'. 
the  church  be  caufe  of  feizure?  Glib.  Ten.  146, 

For  THE  FIRST,  allTHE  Justices  refolved  that  they  are  fcveral  ^47« 
grants,  and  as  feveral  copies,  and  the  forfeiture  of  the  one  is  not  tlie  ^<*-R«yni.iooo. 
forfeiture  of  the  other;  and  the  feveral  habendwns  and  reddendums 
make  them  feveral  in  themfelves,  although  they  be  all  by  one  copy. 
Fide  4,  Co.  27.  a. 

For  the  second,  they  held  theprcfcription^ood.  ForWALM-  a  prefcription 
SLEY  faid,  there  is  a  difference  between  a  prefcription  for  freehold  for  one  copy- 
land  and  for  cuftomary  land  ;  for  cuftom  which  conccmeth  free-  hoWerii  good, 
hold  ought  to  be  throughout  the  county,  and  cannot  be  in  a  parti-    ^  '  ^^°' 
cular  place,  ^^.  jiffije.    But  a  prefcription  concerning  copyhold  4*  Co.  ji.b* 
land  is  good  in  a  particular ;  for  de  minimis  non  curat  lex  ;  and  the 
law  is  not  altered  thereby  ;  and  it  may  be  there  is  but  one  copy- 
holder there,  for  which  he  mightpr^/iriAf. — Beaumond  agreed  to 
this  difference,  and  cuftom  to  have  a  profit  a  proider^  privilege^  or 
difcharge^  may  very  well  be  in  a  particular.     And  by  Owen  it  was 
ruled  accordingly  in  CMis\s  Cafe  in  the  queen's  bench. 

For  the  third,  they  conceived  it  to  be  no  caufe  of  forfeiture ;  ^t »»  nocatifcol 
for  it  (hall  not  be  a  forfeiture  but  upon  refufal  to  perform  his  fer-  ^^/^''^^^^^^^^ 
vices,  or  a  wilful  non-payment  of  the  rent,  or  wilful  abfencc  from  H?fnbey  iscwr- 
court:  but  in  this  cafe  it  may  be  he  had  no  notice  of  the  fummons,  rai  fummons  of 
and  knew  not  of  the  court ;  for  the  fummons  properly  is  to  be  to  «he  court  in  the 
his  perfon,  or  at  his  houfe ;  or  it  ought  to  be  averred,  he  had  no-  j]'"*"^^*' 
ticc  thereof.  '  S  .  Port.  506. 

And  exception  was  taken  to  the  fummons,  tecaufe   it   was  ^o-  E"t.  488. 
but  four  days  before  tlie  court  ;  whereas   it  ought  to  be  four-  ,''2^.104^^ 
teen  days  at  the  leaft. — And  of  that  opinion  was  Walmslev.  ^Vo.  Car.  aiy. 
But  the  other  Justices  were  a^ainft  him  theiein  ;  for  tjjiey  faid  0Ub.Ten,i30, 
the  fummons  was  well  enough  for  the  time.    And  it  was  adiad^ 
for  TCave^ner  the  copyholder*    Vide  Qah^ s Entries^  %1%.  i^aoS. 

CRO*  £L1Z.  PART  X.  A  ^  B^^ 
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Cask  XI.  Bach  agaUiJl  Onelly. 

Eafter  Ttrm,  33.  Eliz.     Roll  409. 

.If  the  contifee    "D  EPLEVIN.     The  cafe  upon  demurrer  wss,  That  one  ^cf<y 
6f  a  reverfion     -"^  Cooper  made  a  leafe  for  years  to  the  plaintiff,  and  afterwards 
upon  a  Jeafefor  levied  a  fine  of  the  reverfion  to  Nokc^  who  before  attornment  en- 
o^ft*th«k'i^**  tercd  and  oufted  the  leffee,  and  enfeoffed  the  avowant;  the  plaintiff 
before  attorn-    TC-entcrs,  and  for  rent  arrear  after  the  feoffment,  and  re-entry,  the 
.ment^  and  then  defendant  avoweth  :  and  the  queftion  was.  If  the  avowry  were 
.make  a  fcoflf-    niaintainatle  ? — And  after  divers  arguments  at  the  bar,  it  was  re- 
jalS'aft^  'wh'ch  ^"^^^^^  this  Term  byWAL.'yisLEY,BEAUMoKD,  andOwEN,  that  the 
the  kff«  it-en-  avowry  was  not  maintainable  for  want  of  attornment ;  for  as  the 
(er  i  the  feoffee  conufee  himfelf  could  not  avow   without  attornment,  no  more 
cannot  maintain  (hall  he  that  claims  in  the  per  from  him  as  his  heir  or  aflignce ;  for 
an  avowry  for    ^g  ^h^  f^iiy  of  theconufee  (v/ho  might  have  liad  z  quid  juris  clamaiy 
afwlhc*^-    and  compel  the  tenant  to  attorn)  Ihall  prejudice  himfelf,  fo  it  fhr.Il 
ttcntandro-'    his  feoffee:  but  the  lord  of  a  viJlein,   or  he  who  cometh  m  by 
^ntry.  cfcheat,  fhall  avow  without  attornment;  for  they  come  in  in  the 

Ante, 264.       poji^  and  no  folly  can  be  intended  in  them.— Arid  Walmsll^ 
Poft.  832..        j-^jj^  j.j^g  reafon  that  an  attornment  (hall  be  upon  a  fine  is,  becaufc 
'Co.  Lit,  319.     the  tenant  is  not  to  take  conufance  of  every  fine,  until  it  be  ncti- 
5.  Co,  1x3*        ggj  to.hfm,  by  bringing  a  quid  juris  clamat^  or  a  per  qute  ferzhla  ; 
«.Co.  68.         ^^^  therefore  it  is  not  reafon  that  he  by  his  re-entry  (hall  be  com- 
^•'And*/?,       pellcd  to  take  conufance  of  the  fine,  and  enforce  him  tp  attorn, 
i.Stra.109.112.  who  otherwife  was  not  by  law  compellable ;  for  tlie  law  will  no: 
Cowp.  702.       compel  him  to  take  notice  of  a  feoffment  by  the  conufee,  who  l* 
Dougl,  23. 279'  fjifdfiTi  ftraiipcr  to  him  :  but  there  is  fo  great  privity  between  the 
Itflbr  and  leffee,  that  he  ought  at  his  peril  to  take  notice  of  af>s 
done  by  the  leflbr  upon  tlie  land,  whereof  by  intendment  he  can- 
not be  ignorint ;  but  of  afts  done  by  a  ftranger,  the  law  enforccth, 
him  not  to  take  knowledge.    And  the  caie  of  Littleton^  that  a  re- 
entry (hall  he  an  attornment,  is  quojt  z,  maxim  aiid  reafon  of  law  ; 
for  otherwife  it  is  very  hard,  and  Ihall  not  therefore  be  conflrued 
fo  largely,  as  to  extend  to  the  feoffment  of  a.iother  ;  for  itmay  l>e 
the  leffee  was  beyond  the  fea,  or  in  prifon,  at  ti^c  timcof  the  feoff- 
ment, and  therefore  no  equity  is  given  to  this  maxim,  wherein  is  no 
exception ;  and  thercfoi-e  they  held  that  the  avowry  was  not  good, 
for  want  of  attornment.     But  they  in  their  arguments  did  con- 
ceive, that  if  in  this  cafe  the  conufee  had  devifcd-  the  reverfion  and 
died,  or  had  died  without  heir,  fo  as  the  reverfion  .had  efchcated, 
that  the  devifec  or  lord  might  have  avowed  withou t  attornment. — 
And  itwas  adjudged  for  the  plaintiff,  5. 6Y  113. — Note.  Thumyu't 
Cafe  in  the  court  of  wards  was  cited  to  be  ruled  by  the  advice  of  the 
Jufticcs,  that  where  a  reverfion  was  granted,  and  before  attorn- 
nifcnt,  the  grantor  made  a  Icafc  for  years,  that  attornment  after- 
wards cometh  too  late. 
• 

.  By  4.  &  5.  Ann.  c.  16.  it  la  cnafted,  •*  any  condition  for  non-payment  of  rfnt 

••  that  ail  granti  and  conveyances  of  any  **  before  notice  given  him  of  fuch  gr-nt  by 

•*  manors  or  rcnti,   or  of  the  iwcrfion  or  **  the  conufee  or  grantee.  Andby  it.Geo.2. 

A  rtmaindtr  of  any  mefTuages  or  lands,  (hall  *<  c  19,  attornfnenc|of  tenants  to  Aracgers 

**  be  good  w'thout  -attornment  of  the  te-  *'  claiming  title  to  the  cftate  of  elictr  Urd- 

•'  nr.nts  j  provided  that  no  fuch  tenant  ihall  *'  lord  fliaU  be  null  &nd  void."    But   this 

••  be  damaged  by  payment  of  rent  to  any  does  not  extend  to   attommenr  made   to 

^  tticli  ^raniur  or  cooufor  *,  or  by  breich  of  mortgagees  after  iht  mortgage  is  for fdtcd^&c. 

Pcthoufc 
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Pethoule  againft  Crane  et  Alios,  Cas*  h. 

'T'^RESPASS.     The  cafe  upon  demurrer  was.  Tenant  for  life  re-  A  fta'utc  ac- 

raainder  in  tail,  remainder  to  the  right  heirs  of  t lie  tenant  for  ^now'<'^gff«|  by 
life;  the  tenant  for  life  acknowledged  a  ftatute,  and  dieth  ;  thctc-  ^  juimd  hil 
nant  in  tail  dieth  witliout  iffue  :  the  queuionwas,  If  the  right  heir  A«von  the  k. 
of  the  tenant  for  life  be  bound  by  this  ftatute,  and  the  land  liable  fctnt  of  the 
in  his  hand  {a)  ? — And  all  the  Justices  conceived,  tliatthe  land  }f"^»  ^^  ^^^ 
is  liable,  for  the  right  heir  hath  it  by  difcent ;  as  the  cafe  5.  Edw.  4.  ^^^^d^/^^^^^ 
fL  2.  where  fuch  a  tenant  for  life  granted  a  rent-charge :  and  if  the  m,/ without  id 
tenant  for  life  had  granted  the  remainder  over,  as  he  might,  the  fue. 
grantee  Ihould  have  held  it  charged.   Sed  sdjournatur^  and  was  not  Ante,  550. 
adjudged  this  term.  1.  Co.  104,  «• 

and  the  cafes  there  cited. 
(d)  See  3.  &  4.  Will,  and  Mary,  c.  14. 

Freefton  a^alnft  Scandford  et  Alios.  Caie  13, 

npRESPASS.     The  defendant  pleadeth,  tliat  the  place  where  is  Rcpujnancy  in 
^    called  White- Acre ^  i^c.  and  that  it  is  his  freehold.     The  plain-  pJe**d>ng. 
tifF  replieth,  that  the  place  where  is  called  Black  Acre^  alius  quam  in  g"  ^°^'  ^^^ 
harra.     The  defendant  icjoineth,  that  the  Acre  mentioned  in  the    '^'  ^^' 
bar,  and  the  Acre  mentioned  in  the  replication,  are  one,  and  not  5'B*c.a  .ai^. 
divers.     And  it  was  thereupon  demurred. — ^And  adjudged  without  » 

argument  t6  be  no  ple-i ;  for  it  is  repugnant  to  fay  they  are  both 
one,  when  tlic  plaintiff  by  his  replication  hath  affirmed  upon  re- 
cord that  it  is  another; 'for  when  he  faith  allus^it  cannot  be  Idem : 
and  fo  arc  14.  He?i,  8.  pi. 4..  27.  Hen.  8.  pi.  7.  And  Walmsley 
faid,  it  was  lb  adjudged  28.  Ei'lx.  Wherefore  it  was  adjudged  for  ' 
the  plaintiff. 

Hollingworth  againft  Afcue.  Cah  14* 

Eafler  ^1  erm,  35.  Elix.  Roll  I255. 

T\EBT  upon  an  obligation  of  300I.     The  defendant  demanded  A  flatut*  ftapi^ 
^^  oyer-y  and  upon  entry  In  hcec  verba^   it  appeared  that  it  was  a  ^y  '^^'"'*''i'»»** 
ftatute  ftaple  of  300I.  acknowledged  by  the  dcfeaJant  and  twootlaers  rL'^P.t'ft!!^^** 
before  the  m^iy  or  of  Lincoln :  but  becaufethe  feal  of  i;«tW/i  annexed  want  of  the  fcr-i 
thereto  was  not  a  feal  of  two  pieces,  according  to  the  form  of  the  mUitk^  rcqoir. 
ftatute  of  Aflon  Burncll,  it  had  been  ruled  before  betwixt  thefe  par-  ^  J'y  ^^^  ^ft  of 
ties,  that  it  was  not  a  ftatute  ftaple  (but  void  as  a  ftatute  ftaple) ;  ^f^^^^^\?^^ 
wherefore  he  now  brought  his  aflion  of  debt  as  upon  an  obliga-  ontlb't^^^h^-U 
tion  at'the  common  law :  and  it  being  hereupon  entered,  the  dc-  aaio.i  of  debt 
fendant  pleaded,  that  it  a-jpears  that  two  others  were  bound  jointly  as  on  a  bond, 
with  him,  who  are  yet  aiive,  and  not  named.     Judgment  /^  a^lo^  ;^"*^»^  7-  3i9» 
tffr.  againft  him  only.    Upon  this  plea  it  was  demuncd.— Harris,  poli. iYi  ^^^ 
fhjeanU  zrgncd  for  the  defcndxity  that  the  writ  thould  abate,  becaufc  544.'      '   " 
they  three  arc  jointly  obliged,  and  none  cfdicm  without  the  other  y^^^^ 
can  be  fued ;  as  4.  Uc7u  7,  nnd  17.  Ellt.  are.     Alfo  debt  cannot  be  Go-jid.*??;. 
brought  upon  this  fcatute  ;  for  being  void  as  a  ft:itu:e,  it  cannot  be  Lur.  69$.^ 
brought  as  upon  an  oblis:ation  :  anJ  debt  lies  not  upon  a  ftatute  '•  s«und.  291, 
ftaple;  asappear3by4.  Edvj.A,.    5.  Edw.  2.  ''Deh:'  167. -Owen/'  y^''^^^'*  ♦ 
Ju/hcey  held,  that  theaftion  lay ;  for  he  doth  not  declare  upon  the  ^*  ^l^l\  ^^^^ 
ftatute,  but  he  deciares  that  he  was  bound  by  obligation  :  and  Stran:;c,*  503/ 
when  you  fay  tliat  you  and  two  oiLcis  acknowledged  a  ftatute  i.  Peer.  Wiij^ 
tinto  him,  that  is  not  any  anfwcr  unto  him.     Alfo,  the  plea  is  not  317. 
jn  ftbatccicnt,  becaufe  it  is  not  averred  that  tiic  otjxer  two  did  en-  ^^*^'P*'^o«ch.5«, 

A  a  a  feal 
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Hot  LING-    fcj^i  and  deliver  it  as  their  deed  ;  for  otlierwifc  it  fliall  not  be  in- 
^j^ijflff       tended  but  that  the  now  defendant  fealed  and  delivered  it  only  : 
Aictii.       ^r^d  fo  is   the  courfe  of  plcaJnig,  as  appears  )n  28.  Hm.  6.  and 
17.  Eiiz. — Beaumond  accord,  in  omnibus ;  for  a  defendant  Ihall 
not  take  advantage  of  a  joii)t  bond,  unlefs  he  avers  that  the  others 
Ante,  -10-       delivered  it  alfo :  and  that  debt  lies  upon  a  ftatutc,  or  it  is  extendi- 
^    *        ble,  at  the  eleftion  of  the  party.- Walmsley.     The  ftatutc 
comprifeth  t\vo  things :  by  the  words  ^Ucneri  et  obligari^*^  it  is  an  ob- 
ligation :  by  the  words  **  concrffit  quod  Irjetur  dc  Urris 9**  it  is  a  fta- 
tutc whereupon  debt  maybe  brought. — Anderson,  Chief  Juftice. 
Debt  may  be  brought  upon  a  ftatute  ftaple  or  merchant  ;  for  the 
Words  "  obltgari  et  tenen*'  make  it  an  obligation,  although  it  be 
not  a  ftatute  to  fome  intent  :  and  by  delivery  of  the  party  it  is  an 
•.  Co*  137.  ju    obligation  ;  but  not  a  ftatute  until  tlie  mayor's  hand  be  thereto  : 
Ante,;.  and  a  delivery  may  be  without  words  of  delivery ;  as  it  hath  been 

Co.  Lit.  36.  a.  adjudged,  that  one  made  a  releafe,  and  caft  it  upon  the  table,  and 
faid,  "  There,  this  will  fervc,*'  this  is  a  good  delivery.  And 
to  aver  that  the  othei^  two  delivered  it,  he  conceived  it  to  oc  need- 
lefs ;  for  it  Ihall  be  intended  to  be  fo  if  the  plaintiff  doth  not  ftiew 
the  contrary.  Wherefore,  &c.  Et  adjoto^atur. — But  afterward  in 
the  next  Term  it  was  adjudged  for  the  plaintiff,  that  debt  well  lies 
upon  the  ftatute  as  upon  an  obligation  ;  and  it  Ihall  not  be  in- 
tended t'lat  the  others  feaied  it  without  averment,  &c.  And  a 
(a)  Sec  the  con-  Writ  of  error  was  brought,  which  is  yet  depending  (a), 
(inuationoftliis  ctfe,  pol>.  4.61*  i  and  its  conclufion,  |>o(>,  494,  495. 

Case  15-  •  Sachcvcrcl  again  ft  BagnoU. 

Waftemufihs  TT TASTE.     The  plaintiff  countsj  that  ont  Elizabeth  Bingham 
una^^^^^LT  ^'-'^  f^'*^^^  '^  f^^^'  ^^^^  ^^y  ^^'^^  enfeoffed   Sir  Gervijc  Cli/ton 

but  thisaOicn  *^^  Others  in  fee  to  the  ufe  of  the  faid  Elizabeth  for  life,  and  after 
v^ni  not  lie  by  to  thc  uic  of  E!:z.  her  daughter  for  life,  remainder  to  the  plaintiff 
a  remainder.  Jn  tail ;  that  Elizabeth  the  "feoffor  died,  and  Eliz.  thc  daughter  took 
ra^na"'*^h  f  ^^^^  dckndant  to  huftand,  who  committed  wafte,  and  \u%  feme 
bind"of  a  tenant  ^^^^  '*  ^"^  ^^^  ^^^^  wafte  done  during  the  coverture  tliis  aftion 
for  life  after  her  was  brought  ;  and  it  was  not  brought  in  the  tenet  nor  tenuit. 
death  5  and  if  — Wherefore  for  this  caufc  the  Court  held  the  writ  to  be  ill. 
'^,^*^>  ^^  ^-^y  The  defendant  pleads  in  bar  (confcffmg  all  the  matter  prcce- 
d*til!crcd*\h^  dcnt)  a  concord  and  fatisfaftion,  viz.  that  the  feoffees  gave  and  dc- 
deed  of  feoff-  livcred  unto  him  thc  deed  of  feoffment  to  ufes,  which  he  delivered 
mcnr  to  ufe*  to  to  the  plaintiff  in  fatisfaftion  of  the  wafte,  &c.  And  it  was  therc- 
the  piaintitt.  in  upon  demurred,  and  argued  by  Savell  that  it  was  not  any  plea. 
fa:i»fadkion.  «^Firft,  fijcaufe  it  is  anaflion  founded  upon  a  ftatute,  and  in  the 
f.  RoU. A-b.  128.  realty,  wherein  concord  is  not  any  plea ;  and  in  proof  thereof  rc- 
a^KoU  Ab  liccldpon  1.  Hen.  7.  and  13.  Hen.  7.  where  it  is  held,  that  con- 
a.  o  .  .31.  ^^j.^  j^  ^^^  ^^^  plea.— -Secondly,  Becaufe  thc  concord  alledgcd  is 
5.*  Com.  Dig.  by  the  delivery  of  a  deed  to  thc  plaintiff  which  belonged  unto  him, 
M-  'and  fo  it  cannot  be  any  fatisfaftion  ;    as  33.  tsf  38.  Hen.  6.  a  deed 

of  the  gift  of  intail  to' the  iffue  in  tail  cannot  he  any  fatisfaftion. 
So  9.  Edw.  4.  and  lo.Eliz.  Onely^sCafe^  accord  upon  this  rcafon. 
Wherefore,  &c. — Warberton  i  centra.  Firft,  thc  writ  of 
wafte  is  not  tenet  nor  tenuity  and  therefore  it  is  not  good,  be- 
caufe it  is  variant  from  the  form  of  the  Rcgifier  ;  for  it  ought 
to  have  been  the  one  way,  and  to  make  his  count  fpecial. — And 
of  that  opinion  >^'as  the  Court,  tliat  for  this  caufc  thc  writ 
was  ill  i   as  alfo  bccaufc  thc  writ  fuppofeth^  that  thc  baron  fecit 

vaftum  i 
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VMflum\  whereas  iht  baron  being  charged  as  tenant  in  right  of  his  SArnryrRSL 
feme^  the  writ  ought  to  have  been  fccerunt  vaftum ;  for  fo  is  the     j^Z'""^ 
form  in  die  Regijhr\  and  lb  is  Natwa  Brevium,     And  to  this  '    ^^''**^' 
opinion  the  Court  agreed,  the  form  alfo  of  the  writ  was  ill  for 
this  caufe  ;  for  in  debt  againll  them,  for  debt  of  the  femcsy  it  Ihall 
be  debenty  i^c.     The  Court  alfo  conceived,  that  the  writlies  not  p^ft.  ^<5j. 
agalnft  the  baron  for  wafte  committed  by  him  in  the  time  of  his  1.  Ro.  Ab.  834, 
f€me\  for  he  is  to  be  charged  by  reafon   oflinfeme^  and  jointly  $•  Co.  75.  b. 
with  her;  and  (he  being  dead,  the  aftion  is  gone  ;  for  it  is  but  a  ^°'  ^"'  54-  ■• 
perfonal  wrong  done  by  her.     But  the  prothonotaries  informed  the 
Court,  that  anaftionof  wafte  hath  been  brought  againft  the  baron 
for  wafte  done  in  the  life  of  theyiw^ ;  and  the  writ  was,  quod  tenuit 
injure  uxoris  ;  and  it  hath  been  maintained.     But  the  Court  faid, 
they  greatly  marvelled  at  it.     Vide  10.  Hen.  8.  pL  11. — But  for  the 
matter  all  the  Court  refolved,  that  it  was  a  good  bar,  admitting  9.  Co.  78.  b. 
that  the  aftion  lies  ;  for  it  is  in  its  nature  perfonal ;  for  damages 
only  are  to  be  recovered,  and  not  the  place  wafted :  and,  in  every 
a£tion  perfonal,  concord  with  fatisfaftion  is  a  good  plea ;  and 
therefore  in  an  attaint,  concord  is  a  good  plea  (a)  ;  but  where  land  (.,>  ,3.  fjw.  4. 
is  to  be  recovered  by  a  writ  of  wafte,  it  may  perad venture   be  M-  i. 
otherwife  ;  as  n.  W  13.  Hen.  7.   et    10.  Eliz,  2.  Dycr^  277.  are.  ^*  ^'^-  ^ 
And  here  the   delivery  of  this   deed   is   good   matter  of    fatif- ^^^"^^  ^''•• 
faftion  ;  for  the  deed  did  not  appertain  to  ccftuy  que  ufe,  but  to  the  ^^[^^  '^j^** 
feoffees  by  the  common  law  ;  and  the  ftatute  doth  not  transfer  it  2.  Ro^Abr.  ^t. 
unto  him  ;  then  by  confequence  the  gift  by  the  feoffees  to  the  dc-  Cro.  j;.u  «if, 
tendant  is  good,  and  the  delivery  thereof  by  him  to  the  plaintiff  Is  34i« 
good  fatista£tion.     And  Walmsley  cited,  that  it  was  adjudged 
inont  Ekins  Cafe^  wherein  he  was  of  counfpl,  tliat  the  deed  apper- 
tained to  the  feoffee,  and  not  to  ccj}uy  que  ufe.     Wherefore  it  was 
adjudged  for  tlie. defendant. 

Hill  aj^alnft  Hart.  Caie  16. 

TXTASTE.     A  fpecial  verdift  was  found,  that  the  plaintiff  had  ^*<rrr,  if  ont 
^  ^    but  a  third  part  of  a  rcverfion,  in  common  with  two  others  :  *«"*"*  *"  ^^^' 
and,  Whether  he  fliould  have  wafte,  the  others  not  named?  was  ^^u^^^ol^^ 
the  queftion  ;    for  it  was  faid  tliat  tliis  adion  is  quajt  in  the  realty,  wartc,' without 
— But  THE  Court  held,  that  the  aftion  lies  not  for  one  tenant  in  naming  hi* 
common  fole  ;  for  damage?,  and  the  place  wafted,  are  to  be  reco-  o  tenanw  f 
vered  by  moieties  or  a  tliird  part :  it  is  alfo  inconvenient  that  the  Moor,  3SS. 
third  part  ftiould  l>c  recovered  and  delivered  in  execution. — But  it  ^®'  ^  J97-<>« 
was  moved,  that  this  matter  of  tenancy  in  common  ought  to  have  ^.'^xerm  Km, 
been  pleaded  ;  otherwife  the  defendant  Ihall  not  take  advantage  y^j,  o, 
thereof;  for  the  iffue  here  was  Joined  upon  a  collateral  matter, 
z^'iz.  upon  the  dcvife  of  a  reverhon,  &c. — But  the  Court  fpakp 
pot  thereto*     Sed  adjournatur. 

Brown  agauj/l  Peys.  Cabi  17, 

'T^RESPASS.     Upon  a  fpecial  vcrdift  the  cafe  was,  Ji^hn  JVar*  a  man  having 
*     ners  was  feifcd  of  the  manors  of  Warners  and  of  Church-hall \  two  manors 
and  devifed  tlie  manor  of  fFamers  to  the  qldcft  fon  of  his  coufin  ***^^'^*^  ^^ 
Richard  Fofter  m  fee  ;  and  devifed  the  manor  of  Church-haU  to  one  T*"^  'Jf  i^*  ^\ 
Margery  fVatcrs  for  life,  remainder  thereof  *>  to  fuchof  my  coufin'^^rfce;  The 
**  Richard  Fc/ler's  childrtn  as  fliall  then  be  alive  and  have   the  manor  of V.  to 
**  manor  of  Warners ;"  and  died.    The  eldeft  fon  of  Richard  Fojicr  ^*  ^^^  '^f«»  ^""^ 

remainder  **  ro 
*<  Aichi  of  jf.'i  children  u  fhall  then  be  ^iic  and  have  the  manor  of  X/*  The  dcvifce  of  X  cnton  vA 
wiiytM  \  aad  Uwn  M*  diet,  Uvlos  die  ddelt  fon  of  ^.  ibc  manor  of  2.  ih4U  |;o  to  the  heir  of  the  d6vi(v« 
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Ii*ww       entered  into  the  manor  of  H^am/rs,  and  aliened  to  Lsrd  Rub  in  fee. 
^^'^       Afterwards  jMar^ery  H'atsn  died,  the  eldctk  Ion  of  Richard  Foficr 
then  living.     And,  Whether  he  should  have  the  manor  of  dmrch- 
hall^  or  any  other  of  the  ions  of  tlic  faid  PAcbard  F^Jier  ;  or.  Whe- 
ther the  btir  of  the  devil'or  laovia  have  itr  was  the  quciUon. — 
Warbertox,  ferjeani^  argued  for  the  phintiff,  that  the  eideil  fon 
oi FofuTy  notwitliilanding  t.-at  he  hid  aliened  the  manor  of  fVar- 
furSf  (o  as  he  had  it  not  at  the  time  of  tlic  death  of  Afargny^  yet  by 
the  intcndrr.cn w  of  tlie  will  flioold  have  the  manor  of  Churcb-ball ; 
for  tlie  words  of  the  will  bein^*  "and  if  fne  die,  any  of  my  coufin 
♦*  Fdjlert  ciiildren  then  living  whicli  Ihali   have  tlic    manor  of 
**  fVarneriy   he  to    Lave  the  manor  of  Ciyurch-hcllC^  arc   words 
demonftrative  to  fliew,  that  he  who  ihou?d  have  the  manor  of 
IVarneri  iliou'd  have  the  manor  of  Cr;  re ^-^j//;  and  die  part)' is 
fufficieiuly  ihcwn,  although  he  1:?J  ji.encd  the  manor  before:  as 
1 5.  £//2.  Dycr^  323.  de\  ife  to  'jant  \\\i  caughier  was  good,  although 
Ihe  were  a  baftard.     So   HiL  30.  Eli%.  Ret,  336.   in  the   queen's 
bench,  bctv.'ixt  Cb^4f,*rntr  and   Tlomfcny  a  man  devifed  lands  which 
he  had  bought  of  one  Kln^fmill^  who  had  fold  it  to  another,  and 
he  to  the  deviior,  yet  it  was  a  g*ood  devife;  and  although  he  had 
aliened  it,  vet  he  is  the  party  who  had  it :  as  tenant  in  dower,  or 

•d.  Uu  54,  a.  tenant  by  tfie  cnrtefy,  althonc^h  tlicy  alien  their  eftates,  yet  they 
Ihail  be  fued  in  wafte ;  and  if  in  this  cafe  the  cMell  fon  had  been 
•  diflcifcd  or  cvifled  from  the  manor  cf  JVanurs^  a  is  not  reafon  he 
fhould  lofe  the  benefit  of  Church-ball  alfo.  Wherefore,  &c. — Put 
xil  THE  CorRT,  after  argument  on  all  Cdcs,  refoived  fo  the  con- 
trary :  for  in  wills  the  woids  out^ht  to  '>e  ohfervcd  as  near  to  the 
intent  as  may  be  ;  and  tiicrcfore  th.e  dcvifc  bein*^  "  to  one  of 
**  R'uhurd  Fojlcr^  (;\\\\iix^\\^^^  liis  chik!'s  child  ihail  not  have  it; 
for  it  is  out  of  the  words.    It  ought  rlfo  to  be  fuchachild  as  then 

*  Ihonid  have  the  manor  of  fVarners  ;  for  there  arc  two  defcriptions 

who  fhall  have  it,  and  both  of  them  ought  to  meet  together  at  the 
time  of  the  clevife  executed  ;  oth'^rwi^.  I;e  fliall  not  take  tlicrchy : 
r/2.  he  ought  to  be  a  child,  and  fuch  a  childas  tlienfliould  have  the 
manor  of // W".*7fr-s  for  liis  intent  was,  that  both  manors  IhoulJ 
go  together.  'I'liercfore  it  was  adjudged  accordinglyfor  the  defendant, 

CA8I 18.  Wright  ogii'ivfi  Mo'jrhoufe, 

Mtihiielmas  Term,  35.  (3  'ib.  £:iz,     RcU  ^Ij. 

Words  which  ACTION  for  thefe  words:  "  Before  the  plaintin  came  to  tlic 
touch  a  man  in  *^  '*  fcrvicc  of  the  Mcrcl:ant  Taylors,  he  dwelt  in  Shrevjjlifry^ 
hi«  office  and  <•  and  fct  the  to.vn  together  by  the  cars  ;  and  fo  long  as  he  v;as 
*^^r''^  *M  **  t!icrc,thcy  were  never  i  n  quiet ;  but  artenvards  they  lived  quietly  : 

V.?r."\  ^r!  *'  "^h1  he  bcinc  clerk  to  the  Merchaiu  'i  avlcrs,  was  of  conlent  and 
Cro.  Cwr.  14.  cou'itcl  V.  :tii  //  .  (,ccct\nu  to  deliver  the  booK.s  of  tne  corpora- 

4:3'      *  •'  tion  which  he  had  in  his   keepiifg, 'to  tlic  intent  that  thereby 

4.  Co.  16.  **  fonic  ot  tl^e  lands  of  the  fame  corporation  might  be  found  con- 
j.Lcv.  2F0.  «i  ccalcd.—  It  w:;s  thercaron  demurred,  Eecaufe  that  fcr  none  of 
^'^'^J^'^l^^'^^j^  thefe  words  an  action  lies. — But,  after  argument,  the  Coi'KT 
li.  Mo'i.  271;.  '  reiblvcd  for  the  plaintift;  for  thcle  words  touch  him  in  his  oHicc 
^.tlk.  6.)5.  and  credit;  for  his  office  is  an  ofnccoftruft,  and  thefe  words  touch 

5tra,4io.  J158.  lii>n  iherrin.  AxDhRsoN  faid,  If  one  faith  to  a  counfcllor, 
**  Thcu  d:J1>  difclofe  mv  counfel  ;"  or  to  a  jufticc  of  pcac, 
«*  'Ihouait  a  falfc,''  orj  "  a  lewd  juftice,"  or,  **  Thou  deaJeft 
•*  corrupjh',*'  or,  "  Thou  doll  not  adniiniller  true  joilicc,**  an 
a<rtion  lies.  Ei:AVMOND  faid,  if  one  faith  to  a  cotmfellor  or 
attorney,  *«  1  hou  uidll  deliver  my  evidciKre  co  my  adverlary,"  an 
R>^t:oa  lies.     A'j  iiercfojc  it  was  adjudged  for  tie  plaintiff. 
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Sir  Edward  Cleer  againft  Peacock  and  Others.  'cajs  19. 

r\  XJARE  IMPEDIT.    The  plaintifF  declares,  tlut  Sir  Richard  An  advowfon 
^^s^FulmerJlone  \\'2i%  iQ\ki  of  the  advowfon  of  D.  in  fee;  and  in  grofs.  held  la 
dcvTfcd  it  for  ten  years,  remainder  to  Sir  Edvcard  Cleer  in  fee.     The  ^<»;>'*"»  •»  ■ 
defendant  by  his  bar  confeiTecl  the  devlfe  for  years ;  but  that  the  \^l^^^\ 
devife  was  after  to  SW  Edzvmd  Cleer  and  \\\^  fcmcy  and  their  heirs,  ^n^j  devifabie 
upon  fnch  condition,  tliat  if  tliey  did  not  fuch  an  aft  their  ellatc  by  theftatutt 
Ihould  ceafe  ;  and  that  it  Ihoiild  be  to  the  defendant ;  and  fhews  of  wills, 
the  bre:ich,   &c.     Wliercnpon  it  wav  demurred.     Firft,  Becaufe 
the  plaintiff  entitles  hiaifclf  by  a  devife  in  fee  abfolutely;  and  the 
defendant  pleads  a  devife  unto  him  and  his  feme  upon  condition, 
and  takes  not  any  traverfc.     Secondly,  that  by  a  will  an  cftate  in 
fee  cannot  bclimitcd  to  ccafe,  nor  a  remainder  to  be  limited  over  {a),  {a)  Anrc,  30. 
7'hirdly,  it  was  moved,  Wheth.er  there  may  r.t  this  day  be  a  devife  Cro.Jac.  59a, 
of  an  advowfon  in  grofs  ? — Ha  >\v.is^  fcrjeant^  argued,  that  the  bar  ^^^'"»  33- 
was  not  good  without  a  traverfc  ;  and  in  proof  thereof  relied  upon  Jg  **'    * ' 
10.  Hen,  6.  13.     To  the  fccond,  that  the  condition  is  void  ;  for  an  j.  vcrey,  420. 
cftate  in  fee  cannot  ccafe  upon  f.ich  a  limitation,  nor  another  eftate  Port.  361. 
rife  thereby  ;  nor  can  an  cftate  of  i;ihcritance  be  limited  to  ceafe  ; 
as  2.  £^  3.  PhiL  Isf  AIjry\  127.      11.  Hcyi.  7.  6.  and  Scholajilc.  Cafe  : 
but  there  the  eftate  dcvfcd  was  an  eftate  tail ;  and  therefore  differs 
from  this  cafe,  28.    Hen.  8.   33.      To  the  third,  that  it  is  1^0^  Co.  Lit.  18. a. 
devifabie  ;  for  it  is  not  valuable,  nor  \\  ithin  the  intent  of  the  ftatutc. 

Dk£W,  i  contra,  Firft,  that  the  bar  is  good  without  traverfc; 
for  when  the  haron  furvived,  he  might  plead  it  as  a  devife  made 
unta  him  folc  ;  17.  Edw.  4.  pL  7.  35.  //«•//.  6.  //.  38.  Secondly,  Ante,  Tj.^.ao5, 
An  eftate  in  fee,  as  well  as  an  intail,  may  determine  upon  alimita-  ^^^*-  J^'* 
tion  ;  and  agreed  that  a  remainder  cannot  be  limited  upon  an  eftatt 
in  fee  determined,  but  upon  an  eftate  determinable  upon  a  limita- 
tion it  may.  Thirdly,  it  is  devifabie;  for  it  is  an  hereditament, 
and  lies  in  tenu/e;  as  5.  Hen.  7.  37.  l^  43.  W  31.  are;  and  it  is 
valuable;  for  it  ir?  aflets  in  z  formcdon.     Wherefore,   &c.  Co.  Lit.  174.  bj 

The  Justices  fpakc  not  to  the  two  firft  points  ;  but  to  the  third,  3.  Rep.  31/ 
A NDEPvSON  conceived  clearly,  that  it  is  not  devifabie;  for  it  is  10.  Rep.  Ru 
out  of  the  letter  and  intent  o'f  the  ftatute  ;  for  a  devife  fhall  be  but  ^' ^"^'  *^ 
of  fuch  things  which  are  dcpartible,  and  of  an  annual  value  ;  for  j,f/°"^'?  '^* 
the  queen  ougiit  to  have  the  third  part  tliereof,  or  the  third  part  of  Hob.  303. 
the  value  thereof;  and  this  is  not  partible  :  and  although  it  may  i.Vc2.zi3.42a. 
be  holden,  and  is  aflcts  in  zformcdon^  yet  it  is  not  aflcts  in  debt;  x- Aik. 619. 
for  it  is  not  of  an  annual  value,  and  fo  cannot  be  devifed.     So  it  is  ^'^^' .   ^ 
of  liberties  and  common  fans   number ;  they  cannot  be  devifed,  ^'  tj^o,  I'ar.' 
becaufe  they  be  not  departible.     And   fo  it  was  agreed  in  Lor<a?car.  ^57. 
Afonjoys  Cafcy  for  the  manor  of   C,   that   neither  cuftoms  nor  a-  Vem.  74^R. 
liberties  in  grofs  are  devifabie.— Biji:  Walmsley,  Beaumond,  *'"*'^*^p*!^^^' 
and  Owen  Iield,  that  it  is  well  devifabl-  ;  for  the  body  of  tlie  aft  p^^^^^^vDw. 
is,  that  lands,  tenements,  Jind hereditaments  may  be  devifed  ;  and 
this  is  an  hereditament ;  and  there  is  not  any  mention  therein  that 
it  Ihall  be  of  things  valuable  :  nor  is  there  any  mention  of  value, 
but  in  the  faving  ;  and  that  is,  that  the  queen  fhall  have  the  third 
part,  or  the  value  of  the  third  part,  which  may  well  be  ;  for  it  is 
not  of  necelfity  that  they  fhould  be  things  of  annual  value  v^hicU 
fhould  be  devifabie  :  and  an  advowfon  is  an  hereditament  dcparti- 
ble, as  betwixt  fillers .;  and  dpwer  fhall  be  thereof  {a) ;  and  it  is  valta- ' 
{0)  PciU.  3j^3.     F.  N.B.  148.    Co.  Lit.  52.  379.    Cro.  Jac.  6ii,  691.'    3.  Leon.  isS- 

A  a  4  bto. 
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Sis  e»wa»j>  blc,  VIZ.  twcIve-pencc  in  the  pound  ;  as  is.  Ifsn.  i.pl:  8.  and  other 
^all}t      l^o^^'^s  arc.    And  the  ftatutc  fhall  be  well  fatidica;  for  of.  things 
Peacock     yaluabl^  the  queenmay  have  the  third  part  or  value  of  them  iv  and 
and  OTHim.  if  they  bcnot  valuable,  the  third  part,  howfoever  they  be :  and  it  is 
clear,  that  an  advowfon  appendant,  and  liberties  appendant  to  land 
are  devifable,  as  thofc  which  are  arifing  out  of  the  land ;  and  a 
reverfion  upon  an  intail,  whereunto  no  rent  is  annexed,  is  devifa- 
ble, yet  it  IS  not  of  any  annual  value.     Sed  adjournatur. 

Case  »•.  Jamcs  Cogan  againjl  Catherine  Cogan. 

Eafier  Term^  38.  EUz,     Roll 

xreifedinfcc  T^RESPASS  upon  demurrer.  The  cafe  was,  T)XaxJohn  Cogan 
let  to -ff.  for  life,  -■■  was  feifcd  in  fee,  and  let  it  to  Robert  Cogan  for  life,  remainder 
remainder  toC,  xo  Catherine  \ht  defendant  for  life:  **  provided.  That  '\i  John^ 
^^'mxI^h''  "  ^^^^  '^^^^'  ^^^  ^^"^  *  ^^^  during  his  life,  who  Ihould  live  to 
ft  J  Jhouid  '*  ^^c  2gc  °f  ^^^  years,  that  the  eftate  limited  to  the  defendant 
«  have  a  fon  **  Catherine  Ihould  ceafe  ;  and  it  fhould  remain  to  the  faid  fon  m 
«  which  (hould  ♦<  tail."  The  leffor  had  iflue  the  plaintiff,  who  attained  his  age  of 
Ti  '*^**°^*  -five  years :  and,  Whether  the  remainder  limited  to  tlie  defendant 
•*  y^ru  thT  ^^^^  ceafe,  and  the  remainder  limited  to  tlie  plaintiff  were  good  or 
«•  cAate  limited  not  ?  was  the  q^ueftion. 

«  t#a  (hould  After  the  Serjeants  had  argued  the  cafe,  it  was  rcfolved  by  the 
<|  ceafe,  and  the  CouRT  for  the  defendant.  For  Anderson  faid,  there  are  certain 
•«  t^tliat  fon?n  ^^'^^  ^^  ^^  touching  remainders,  viz.  that  a  remainder  ought  to 
♦»  iau.'v— The  P^^^  at  the  firft  by  the  livery,  and  fhall  not  take  effeft  with  a  con- 
fftateViraited  dition  precedent ;  nor  fhall  begin  upon  fuch  a  condition :  and 
to  the  fon  ii  although  Colthttrji^s  Cafe  gives  colour  tliereto,  and  that  the  re- 
▼oidj  becaufe  niainder  ill  queflion  fhall  be  good  ;•  yet  he  held  not  that  cafe  to  be 
©fmdition^which  ^^^  ^^  ^^^^  point ;  for  a  remainder  depending  upon  a  condition 
v^astodffcat  precedent  is  merely  void:  and  further  ih  this  cafe,  an  entry  is 
thcpicccding  requifite  to  avoid  the  remainder  for  life?  for  a  freehold  cannot 
remainder  toC.  determine  without  tlie  ceremony  of  entry  ;  but  otherwifc  it  is  of  a 
II.  Hm. 7.  pi. 6.  j^^j-g  f  years.  Wherefore  this  remainder,  depending:  upon  a  li- 
Ante.aocr  niitation  which  IS  againlt  the  rules  of  law,  is  void. 
Con: '361.  e.  Walmsley  to  the  fame  intent.     The  remainder  is  void  by 

Co.  Lit.  »i8,  a.  Littleton^  and  by  the  ancient  grounds  of  a  law  ;  for  the  remai|)der 
414.  a.  378.8.  ^by  Littlt'ton)  ought  to  pafs  at  the  time  of  the  livery  ;  and  the 
gJ^IJ*^^^'^*^*  nature  of  a  livery  is  a  giving  ;  and  there  cannot  be  a  ^/wwf,  but 
4,  And.  138.     there  ought  to  be  one  to  take  in  prafcntiy  or  In  expeffancy\    fo  as 
I.  Ro.  Ab.  4C7.  the  law  fliall  prefcrve  it  in  the  interim  \  and  there  needs  not  be  any 
4"!.  474-         deed  of  a  remainder,  which  proves  that  it  pafleth  by  the  livery  ; 
^s^'d**',^''^'    and  by  Richild's  C^/^,  the  remainders  fhall  take  efFeft  when  the 
4.8a".  Ah.  319.  Particular  eflate  takes  his  efFeft ;  and  ought  to  pafs  prcfently  by  the 
Douj^K  2^5.      livery,  or  other\^nfe  will  never  pafs ;  and  although  in  Colthurfl^s 
508. 758,      .   Cafe  the  condition  be  precedent  in  words,  yet  it  is  fubfequent 
in  reafon  \  wherefore  it  may  be  well  maintained  by  law :  and  ^ 
remainder  cannot  pafs  by  contingency ;  for  then  there  would  an 
abfurdity  follow,  vix.  theie^iould,  by  the  firfl  livery,  be  an  im- 
mediate reverlion  cxpeftant  upon  the  remainder  for  lire  ;  and  after* 
ward  this  remainder  fhall  be  turned  out,  and  the  reverfion  alfo  ; 
and  a  nirw  remainder  and  reverfion  fhould  come  in  place  of  them  ; 
io  as   there   fhould  be   turnings   out  and  turnings  in  at  fcve- 
;al  times,    by  one  livery  which  was    made  at  one  timc«     fiat 
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a«  touching  the  ceaiing  of  the  eftate  in  remainder,  be  con-  CooAit 
ceived  it  might  very  well  be  Without  any  entry  by  the  operation  ^««/^ 
of  law,  the  particular  eftate  reriuining  in  being.   Wlieretorc,  &c.       Co«*"- 

Beaumond  to  the  fame  intent.  For  a  remainder  ought  to  begin 
and  be  created  with  the  firft  livery,  and  concurrent  with  the  other  Poft.  ^j^ 
eftate ;  and  cannot  afterwards  begin  upon  a  condition.  And  he  An'-  359- 
faid,  he  never  had  heard  or  read,  that  a  provifo  could  create  a  re- 
mainder ;  although  it  might  determine  a  remainder :  but  he  held, 
that  a  remainder  of  an  eftate  of  freehold  or  inheritance  cannot 
ceafe  j??ithout  entry  or  claim,  no  more  than  an  eftate  of  free- 
hold in  pofleiiion. — Owen  agreed  with  Beaumond  in  omnibus^ 
for  the  reafons.  before  fpecified. — Wherefore  it  was  adjudged  for 
the  defendant. 

Dawbridge  againft  Cocks.  Cahsx. 

T^RESPASS.    The  queftion  was,  Whether  a  copyholder  might  a  copyhoMcr 
•*•    lop  off  the  boughs  without  fpecial  cuftom  ? — And  it  was  re-  ""■/  *«^P»  *>»' 
folved  PER  CuJiiAM,  that  by  the  common  law  he  may  cut  off  [I^**^f 'SI''* 
the  under  boughs,  which  cannot  caufe  any  wafte :  but  the  ampu-  eftate!* 
tation  of  the  top  boughs  will  caufe  the  putrcfaftion  of  the  whole  Ani.  5. 
tree.     Wherefore  this  is  wafte,  as  well  as  the  decapitation  there-  uBrownLij*. 
of,  &c. 

Paulter  againft  Cornhill  and  Others.  Cin.  24. 

17  JECTIONE  FIRM^.— Upon  evidence  it  was  held,  that  the  Ainribtnd  can. 
"^  hufband  (hall  not  be  tenant  by  the  courtefy  of  a  copyhold,  ^*^  *^k7d  b*^ 
unlefe  there  be  an  exprefs  cuftom  to  warrant  it.— It  was  alio  held  curtefyac« 
by  all  THE  Court,  that  if  a  copyholder  furrender  in  tail,  and  by  fpeciil  cuf. 
the  heir  of  the  donee  is  to  bring  ?ifortnedon^  he  ought  to  count  of  torn, 
the  gift  made  by  the  copyholder  who  furrendered,  and  not  by  the  ^^-  44*«  s'** 
lord ;  for  he  is  but  the  iuftrument  to  convey  it,  and  nodiing  4.  Co.  27. 
paflcth  from  him.  <^»i*>-  Ten.  15S. 

It  was  alfo  moved,  Whereas  the  furrender  was  to  the  ufc  of  one  J'j^'  '^'*  - 
in  fee,  upoti  condition  to  pay  lool.  to  a  ftranger ;  and  if  he  fail-  **  p  wSlIJ!' 
ed,  that  it  ftiould  be  to  the  ufe  of  a  ftranger  in  fee  ;  whether  Ld.  Raym, 
that  were  a  good  limitation  to  the  ftranger,  fo  as  there  fhould  be  630. 114^5. 
a  fee  dependant  upon  a  fee  ? — The  Court  fpake  notmuch  hereto, 
but  willed  to  liave  it  fpecially  found  ;  yet  Beaumond  conceived  it 
to  be  good  enough  :  tor  it  ftiall  be  as  an  ufe  limited  upon  a  feoff-  («)  Ant«,  3^*. 
mcnt ;  and  thefe  ufes  fliall  rife  out  of  the  firft  furrender  (a).  Ciib.Tcn.  i6». 

Fourthly,  Whether  in  this  cafe  (upon  the  tender  of  the  lOol.  f^^  ^^^ 
to  a  ftranger,   and  he  refuling)  the  condition   be   faved,   foraf-  Port.  69A. 
much  as  it  is  to  be  done  to  a  ftranger. — Beaumond.  There  is  djf-  Co.  Lit.  209. 
ference  where  one  is  obliged  to  do  an  aft  to  a  Jlranger,  and  he  re-  ^*^'  Ten. 276^ 
fufeth,  the  obligation  is  not  faved,  for  he  takes  upon  him  to  do 
it,  and  where  a  leafe,  or  feoffment,  or  furrender  is  made  as  here, 
upon  fuch  a  condition,  for  herein  it  is  otherwifc. — ^But  the  Cpurt 
moved,  that  it  fhould  alfo  be  fpecially  found. 

Archer  againji  Green.  Caiuj.' 

TpORMEDON.  The  tenant  pleads  a.  fine  witli  proclamations  in  ^  re-entry  be- 
*     bar,  by  one  Richard^  the  demandant's  anceftor.     The  plain-  fore  the  proclv 
tiff  replies,  that  Richard  entered  upon  his  father,  being  tenant  in  mations  hive 
tail,  and  levied  the  fine;  and  before  the  proclamations  pafled,  the  P»ff«d,  wuidc- 
fetlicr  re-cntcrcd,  and  died,  ficc-^And  by  the  whole  Court  it  ^^^"^  «^>«fin«* 
*•   ""    >  --   '» ,  -    '  •    .        ^asDougi4«j. 
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3.  Co.  90. 
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'  In  debt  on  bond 
conditioned  for 
the  payment  of 
rent  refer ved 
upon  a  demife 
according  to 
certain  arricles» 
the  defendant 
is  cftopped  to 
isj  he  had  not 
any  rhin^  in  the 
land  demifc'i  by 
the  articles. 
Ante,  121. 
Poft.  756.  769. 

I  Roll. Ab. 872. 
a.R.oll.Ab.454« 
Co.  Lit.  47. 
Pop'.).  114. 
Owen,  lie. 
Moor,  405.. 
Cro.  Jac.  312* 
a.  Co.  33.  b. 
AIL-n.  p. 
I.  Leon.  156. 
1.  Salk.  277. 
Stra.  6TO.81S. 
3.Bac.Ab.44i. 
Doug!.'  159. 
1  Term  Rep. 
«5.  ;oi. 
a.  Teim  Rep. 
17X. 
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•'  Inhabitant i^* 

eannot  pre  f^-rlbc 
t3  have  a  right 
of  comn;on. 
/^nte,   180. 
Poft.  441. 

1,  \x\A,  51. 
Sav.  81. 

2.  Leon.  44. 
Godb.  96. 
Owen,  4. 
Uou!(lf.  39. 
6.  Co.  5:j. 
Cro   Jac.  154. 
j.Bl.R€p-927f 
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was  held  to  be  a  good  replication,  and  the  bar  well  avoided.  For 
when  the  father  re-entered  before  all  the  proclamations  paiied,  the' 
fine  thereby  is  avoided  to  all  purpofcs  ;  as  well  to  himfelf  as  to 
the  fon  who  levied  it.  But  if  tlie  proclamations  had  incurred  be- 
fore his  entry,  although  he  had  re-entered  within  the  five  years 
and  died,  yet  it  fhould  have  bound  the  fon  and  his  heirs  for  ever. 

Strowd  againfi  AVillis. 

Michaelmas  Term,  ^6,  i^'  37.  Eliz^     Roll  3x2. 

EBT  upon  an  obligation,  conditioned  for  the  payment  of 
37I.  los.  rent,  refervcd  upon  a  demife  of  copyhold  land  for 
forty  years,  according  to  fuch  articles  indented.  The  defendant 
pleaded,  that  he  had  not  any  thing  in  the  land  demifed  by  the  faid 
articles.  It  was  thereupon  demurred. — SAVELJ^f  /cr  tie  plaintiff'. 
He  is  concluded  by  the  recital  of  the  obligation,  and  alfo  by  tlie 
articles,  5.  Hen,  7.  />/.  20.  Againfi  a  leafe  by  indenture,  the  Icflee 
Ihall  not  fay,  that  the  lefibr  had  nothing  to  let ;  and  by  a  bare  re- 
cital in  an  obligation,  one  (hall  be  cftopped  ;  as  13.  Edw,  4.  pL  4. 
is.  And  a  recital  by  a  fingle  bill  ihall  eftop  the  party.  25.  Edzv.  4. 
pi.  54.  a  recital  by  an  obligation,  that  he  made  a  will,  he  is  ellop- 
ped  to  fay  the  contrary  ;  and  2.  ^3.  Eliz.  Dycr^  190.  accord. — 
Drew,  to  the  contrary.  For  where  one  is  obliged  to  pay  rent,  if 
he  cannot  enjoy  the  land,  he  is  not  bound  to  pay  it ;  and  therefore 
14.  Ediv.  4.  pi.  4.  20.  Hen  6.  pL  .  22.  Hen.  6.  pL  57.  the 
tender  thereof  fhall  be  upon  the  land,  and  not  to  the  perfon. 
21.  Hen.  T- pi'  6.  the  Dean  of  I  Find  for  ^s  Clafe^  it  is  ruled,  that  if 
he  cannot  enjoy  the  land,  he  Ihall  not  pay  the  rent.  And  as  to 
the  eftoppel  by  the  recital,  there  is  a  difference  where  it  goes  in 
the  generality,  and  where  in  the  particularity  ;  for  where  it  is  in 
the  generality  ;  as  to  infeofF  one  of  all  the  lands  defccnded  unto 
him,  or  to  be  non-fuited  in  all  aftions  depending  in  the  common 
pleas  ;  he  fliall  not  be  cftopped  to  fay,  that  he  bath  not  any  land, 
or  that  he  hath  not  any  aftion  depending  there,  18.  Edw,  ^.pl.  4. 
Againft  a  condition  to  perform  all  covenants,  a  man  may  fay, 
that  there  were  not  any  covenants  ;  and  21.  /&».  4.  pi.  54.  agrees 
v/ith  this  difference. — And  of  this  opinion  were  all  the  Court 
at  the  firll;  but  aftc.  wards,  upon  a  fecond  argument,  they  con- 
ceived that  he  Ihould  be  cftopped.  Wherefore  it  was  adjudged  for 
the  plaintiff. 

Agnes  Fowler  againft  Dale. 

Hilary  Ttrf^^  36.  Elix.  Rdl  ^2.  or  421. 

EPLEVIN.  Tjie  dcrendant  made  conufance  as  bailiff  of  Sir 
Thomas  Hatton,  the  place  whcre^  being  part  of  the  manor  of 
Benyfdd  \  and  that  the  vill  ox  Bcnyficld  is  an  ancient  vill ;  aiul 
tliat  in  the  faid  vill  hahelur  talis  confuctudo^  et  a  tempore  quo ^  Isfc.  ha^ 
hclfatury  tsfc.  quid  quild'Ct  inhabit ans  in  aliquo  antiquo  mejjuagia 
within  the  faid  vill,  ftiould  have  common  in  the  faid  wafte  tor 
all  his  berfcS  hvant  et  couchant  within  the  faid  vill ;  and  tliat  he  was 
an  inhabit:.nt,  &c.  And  ilTue  was  joined  upon  this  prefcription, 
and  found  for  the  plaintiff;  and  it  was  moved  in  arreft  of  judg- 
ment, that  it  was  a  void  and  iil  prefcription  for  every  inhabitant 
to  prcfcribe,  &c.  and  therefore  the  bar  was  ill ;  and  the  ifluc 
being  joined  upon  an  ill  bar,  the  plaintiff  is  not  to  have  any 
judgtneat.— YJv.?^verton  WQved  fof  the  plgiutiff  to  have  judg- 
ment \ 


R' 


Michaelmas  Terra,  36.  and  37.  Eliz..    In  C.  B.  3^3 

mcnt ;  for  it  is  pleaded  by  way  of  cuftom  and  ufagc,  and  it  Is  not  Fowlk* 
a  prcfcription,  which  may  be  well  enough  ;  for  common  may  ^]^*^ 
be  as  well  by  rcafon  of  inhabitancy,  as  other  wife.  And  22.  Hen,  6. 
pi.  43.  common  may  well  be  appendant  to  an  houfe  ;  fo  it  is 
ic.  Hen.  7.  pL  24.  15.  Edw.  4.  pL  32.  It  is  faid  there  is  not  any 
difference  betwixt  common  appendant,  and  conmion  by  reafon  of 
inhabitancy ;  fo  as  it  is  there  admitted,  that  there  may  be  common 
in  refpeft  of  inhabitancy. 

It  hath  been  cbjefted,  that  inhabitants  are  notpcrfons  able  topre- 
fcribe.  But  it  was  thereto  anfwered,  that  it  is  not  here  alledged  to 
be  in  thepcrfon,  buttobcthe  ufageof  the  village.  Vide  18.  Hen.  8. 
II.  Hen.  b.  Prior  of  Duyjjiable* s  Cafe^  T .  Edw. /^.  pL  2^.  1^.  Edw.4.. 
pL  29.  18.  Edw.4.  pi.  3.  20.  Edw.  4.  pi.  10.  and  fecond*  Mari^y  *'  ^'^ 
^^  Trafcriptioy^  Bra.  loo.  Inhabitants  cannot  prefcnbe ;  butacuf- 
tcm  may  be  alledged,  that  inhabitants  may  have  common- 
Wherefore,  hcc. 

Anderson.  It  hath  been  adjudged  lately  in  this  court,  that  it 
is  a  void  and  idle  prefcription,  and  I  can  inew  the  roll  thereof; 
and  tiicre  is  not  any  colour  againft  it,  for  an  inhabitant  cannot 
have  common,  if  he  hath  not  an  intercll  or  eftate  therein :  and  ^°*^* 
this  is  not  ihewn  in  fuch  a  prefcription ;  wherefore  it  is  not  a 
good  prefcription.  .Alfo  if  he  be  oufted  thereof,  he  hatli  not  any 
remedy  nor  action  for  it,  but  the  lord  who  is  the  owner  thereof; 
and  tbcrciore  the  intcreft  Ihall  not  be  taken  from  the  lord ;  and 
the  lord  and  the  inhabitants  cannot  both  have  intercft  the-ein. 

Walmsley.  Such  a  prefcription  cannot  begin  at  this  day, 
and  therefore  continuance  cannot  make  it  good ;  for  a  grant  of 
common  inhabitantibus  cannot  be  good,  bccaufe  they  are  not  Ant*  35. 
any  corporation  ;  and  by  prefcription  it  cannot  be  good,  for  it  is 
in  nature  of  a  purchafe ;  and  an  inhabitant  cannot  purchafe  to 
himfelf  and  his  fucceffor. 

Beaumond.  This  is  not  any  of  the  four  commons,  viz,  appen- 
dant, appurtenant,  in  grofs,  or  vicinage ;  v%'hcrcforc  it  is  no  good 
common. 

OvfZN  accord.  ;  for  they  are  not  any  corporation  to  prefcribe': 
but  a  freeholder  may  alledge  that  he  is  feiied,  and  that  he  and 
ail  thofe,  &c.  have  had  common,  und  that  is  a  j^ood  prefcription.  co.  6.  €r.  V 
— But  all  THE  Justices  held,  that  ufagc   r^ay  be  alledged  by  Ant.  iSa. 
reafon  of  an  inhabitancy  to  have  an  calcment,  but  not  to  have 
inlieritance. 

Anderson.  It  is  the  common  courfc  throughout  England  \  and 
it  is  abfurd  and  oppojitum  in  obje^h,  that  the  common  fhould  he  in 
the  inhabitant ;  tor  it  fhould  be  mifchievous  to  take  it  by  a  pre- 
fcription from  the  owner  of  the  foil.  And  ir  is  not  poflible  that 
fnould  be  good  by  ufage,  which  catinot  have  a  lawful  continuance. 
And  cuiloin  and  prefcription  are  all  one.  Wherefore,  &c. — Led 
adjournatur. 

Jefop  againjl  Payne,  Parfon  of  Upivay.  Cah  46, 

PROHIBITION  pra>ed  for  ftiing  for  tithes  of  locks  of  wool,  A iwo/ni  to  pay 
fuggefting,  that  hc'paid  the  tenth  fleece  of  wool   in   fatisfac- '^'^  **"*'!  ^"^*? 
tion  for  all  locks,  and  tithes  due  for  wool.  IndX.  of 

Drew  moved,  that  the  prefcription  was  not  good;  becaufe  it  wooiu  good. 
IS  but  to  have  the  fame  thing  and  of  tUe  fame  nature  in  recom-  Poft.  a^^*  475* 

pence.  ^°9-  ^oo. 
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jiiOF  pence.  And  it  hath  been  ruled  in  the  queen's  bench,  to  give  the 
*^«'^  tenth  Iheaf  in  fatisfeftion  of  the  tithe  of  the  corn,  and  rakings, 
^^^^'  is  not  fufficient  to  maintain  a  prohibition.  And  there  in  33.  Eiiz. 
in  the  cafe  of  Shaker/^  a^^in/i  Sir  James  Marvin^  it  was  held,  that 
it  was  not  any  prefcription  to  have  cocks  of  hay  for  all  tithe-hay. 
— The  Court  held,  that  in  this  cafe  the  fubftance  of  the  pre- 
fcription was  good  enough,  and  agreed  to  the  cafe  of  the  rakings  ; 
for  that  is  as  good  com  as  any  other,  but  locks  be  not  of  the  fame 
-value  with  the  fleece.  But  in  regard  of  a  fault  in  the  fuggeftion, 
that  it  was  not,  "  that  they  ufually  had  paid,  &c.'*  which  is  iflii- 
able,  it  was  not  good.  And  therefore  they  held  that  confultation 
uiould  be  awarded- 

Caie  17.  Charnock  againft  Sir  Thomas  Gerard. 

A  UDtTA  QUERELA.     For  that  the  conufcc  upon  a  ftatutc 

oZ-tob'Tte  **P^^  ^*^  purChafed  part  of  the   land,  and  the  plaintiff  an- 

cofnmon  pleas   Other  part,  and  yet  had  caufed  the  plaintiff's  lands  to  be  extended 

upona^fii/«    and  delivered  in  execution.  And  it  was  held  to  be  a  good  caufe  for 

fiapiu  an  audita  ^erela, — It  was  then  moved  to  have  a  fuferfededs  to 

ftay  execution  ;  for  although  they  were  extended,  yet  tliey  were 

not  delivered  by  liberate.    And  the  Court  doubted,   becaufe  it 

was  upon  a  ftatute  ftaple,  which  was  not  returnable  in  this  court, 

but  In  the  chancery :  but  it  well  may  be  upon  a  ftatute^merchant ; 

for  that  is  always  returnable  in  this  court.    But  the  prothono- 

taries  faid,  that  an  audita  querela  lies  well  in  this  court,  in  this 

cafe  ;   and  a  fuperfedeas  (hould  be  awarded,  as  it  was  in  the  cafe 

of  Lord  Dudley  ;  and  divers  other  precedents  accorded  therewith. 

Whereupon  the  Court  afterwards  refolved,  that  it  well  lay 

here,  and  ?l  fuperfedeas  was  thereupon  awarded. 

Stainfield  and  his  Wife  againft  Vifcount  Bynden. ' 

fcAS.  18.  Michaelmas  Term,  3  j.  l^  36.  Eliz.    Roll  1434. 

T^OWER.    The  tenant  ©leads  in  bar,  that  the  wife  of  the  de- 
^A^^"h^  mandant  was  endowed  by  commiffion  out  of  the  court  of 

pommimon'i*    wards  de  dote  affignanda^  which  flie  accepted,  and  demanded  judg- 


ite  affij^ 


^te  mgignaiida  mtwX, ft  a^io,  t^c.  It  was  thereupon  demurred. — And  after  argu- 
put  of  the  court  men  t  by  tiicferjeants,  THE  Court  refolved  for  the  demandant; 
of  wards,  is  no  f^^  they  conceived,  although  the  22.  Hen.  8.  c.  46.  for  tlie  autho- 
thc  common  **  ^^y  ^^  ^^^  Court  of  wards,  yet  me  authority  of  the  chancery  is 
law,  for  the  not  tranfmitted  to  the  court  of  wards :  for  the  marriage  ought 
writ  muft  ifluc  to  pafs  under  the  great  feal ;  tlie  office  ought  to  be  always 
from  the  chan-  returned  into  .the  chancery  j  the  livery  fliall  be  always  fued 
^^'  out  of  the  chancery ;  and  all   other  ads  (faving  tlie  furvey  of 

^y^*  a^J-  the  wards,  lands,  and  letting  it  for  years)  fhall  be  in  the  chancer}', 
Co.Ent- 173.  and  not  in  the  court  of  wards  ;  and  therefore''  an  affignment  by 
F  5j?b/i*6  .  commiffion  out  of  the  court  of  wards  {a)  is  void,  and  ftiall  not 
t.*  inil.  iS.  ^'  ti^d  him,  and  no  aft  there  ftiall  bind  the  heirs  ;  or  any  other  men's 
I. Brownl.  116.  inheritance:  but  this  dower  ought  to  have  been  affigncd  out  of 
.Co.  Lit.  %%.  the  chancery  by  a  writ  de  dote  af/ignanda ;  and  if  it  be  eviSed,  the 
^  Mod'^'  record  (hall  be  tranfmitted  into  chancery,  and  there  flie  ftiould  b^ 
'^'        •  ^^"      fndowcd  de  novo.   Wherefore  it  wasi  adjudged  for  tli^  demind^iqc 


(4)  Abollihcd  b^  ;9.Car.  z,  c,  i^,— See  3.  6U  Coii).  sjS, 
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37.  Eliz.     In  the  Quecn^s  Bench. 

Sir  John  Popham,  Knt.  Chief  Jujlice. 

^ir  Francis  Gs^wdy,  Knt.  y 

John  Clench,  Efq.  ^    Jujiices. 

Edward  Fcnner,  Efq.  ^ 

Sir  Edward  Coke,  Knt.  Attorney  General. 

Sir  Thomas  Fleming,  Knt.  Solicitor  General. 


Wefbys  againft  Skinner  and  Catcher,  late  SherifTs  of  Caii  i. 

London. 
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^EBT  upon  an  cfcapc.     Upon  nihil  debet  pleaded,  a  fpecial  AncWmcriff 


verdifit  was  found,' that  the  prifoner  for'whofc  cfcapc  the  '""^*^**^^^ 
aftion  was  brou]ght,  was  in  execution  in  tlie  counter  at  ^^ L  indcnl 
the  fuit  of  one  Dighton  for  200I.  and  at  the  fuit  of  tlic»  plaintiff  for  ture  aU  the  pri- 
440I. ;  that  the  defendants  in  exltu  ah  officio  delivered  him  as  in  ^ncri  jo  hU 
execution  for  one  caufe  only,  viz,  at  the  fuit  of  Dighton  to  the  cu^o^^y  charged 
new  fhcriffs,  and  they  fuffered  him  to  cfcapc.  For  this  cfcapc  the  J^^We  «cct. 
aftion  was  broughtagainft  the  ancient  Iheriffs  ;  and,  Whether  upon  ticnsj  and  if  ha 
this  matter  the  aftion  lies  againft  the  defendants,  or  ought  to  be  omit  any,  it  wiu 
brought  againft  the  new  mcriffs,  becaufe  tlie  tort  began  firft  in  ^  «*e«ned  ao 
them  ?  was  the  qucftion.  •^^^P*- 

Tanfield.     The  new  (heriffs  are  chargeable  ;  for  there  is  not  Co.  3. 71.  b. 
any  law  to  compel  the  ancient  Iheriffs  to  deliver  the  prifoncrs  by  "<>*>•  2^6. 
inacnture  with  their  caufes ;  but  the  new  (heriff  ought  at  his  peril  *•  ^^*  ''^*^''- 
to  take  notice  efpecially  of  executions,  which  are  upon  and  out  of  g^|j\^  ^^ 
the  records;  for  he  ought  to  be  attendant  upon  every  court  at  2.U0.  54. 
fVeftmin/lery  and  to  have  his  deputy  in  every  court,  whereby  he  is  4-  Bac,  Abr. 
to  be  informed  of  every  execution  iffuing  out  of  every  court.    And  445- 
in  divers  cafes  a  manmuft  take  notice  at  his  peril  of  afts,ofvvhich 
by  intendment  he  may  have  conufance :  as  leflee  for  life  (hall  take 
notice  of  livery  made  upon  tlie  land,  fo  leflee  for  years  or  for  life 
fliall  take  notice  of  the  grant  of  a   reverfion  by  deed  enrolled. 
And  in  16.  Eliz,  it  was  ruled  in  one  H^yje's  Cafe^  where  a  writ  of 
difchargewas  lliewninthe  county  court  for  the  ancient  fheriff,  who 
was  not  prcfcnt,  tliat  he  ought  at  his  peril  to  take  notice  thereof. 
So  executors  ought  to  take  notice  of  every  judgment  againft  their 
teftator :  and  if  in  this  cafe  the  ancient  Iheriff  had  died,  and  a  new  3.  Co.  72.  b. 
Iheriff  made,  he  at  his  peril  ought  to  take  notice  of  tlie  prifoner? 
in  execution,  and  of  their  caufes.     So  here  the  new  (heriffs,  when 
they  found  him  in  execution,  and  fo.  was  lawfully  under  their 
charge.    But  if  there  had  not  been  any  caufe  certified  of  detaining 
him  m  prifon,  it  might  peradventure  have  been  otherwife ;  for 
then,  if  they  detained  him  in  prifpn^  tliey  ihould  have  been  charge- 
able 
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Wessyi      able  in  falfe  imprifonmcnt.     Alfo  in  this  cafe,  they  fuffered  Htiti 
y^'rfi       to  cfcapc  before  Z>/§-A/(?«'i  debt  was  fatisfied.  Wherefore,  forafmuch 
CatchxhT    ^  he'did  a  tort  therein,  it  is  reafon  he  fhould  the  rather  be  charg- 
ed therewith. 

Amc^  la,  13.  Sii AGO icoTitra.  The  ancient  fherifFs  arenotdifchargcd,  northc 
new  fherifFs  charged,  until  three  things  be  performed,  viz.  the  pa- 
tent to  tlie  new  merifF;  the  writ  of  difcharge  to  the  old  fhcnfF; 
and  the  delivery  of  the  prifoncrs  by  indenture  to  the  new  fheriff: 

9.  C©.  7*.  a.  **^^  there  is  a  writ  in  the  Regi/ier,/,  2^^.  that  the  prifoners  and 
writ  fhall  be  delivered  to  the  new  Iheriff  by  indenture.  Where- 
fore,, inafmuch  that  it  was  not  done  fo,  whereby  the  new  fheriff 
might  have  conufance,  they  fhall  be  charged,  and  not  the  new 
fheriff.     Wherefore,  &c. 

PoPHAMjCy.and  ALL  THECouRT,GAWDY^i/?w/^,  held,  that 
the  ancient  fheriff  fhall  be  chai-gcd,  and  not  the  new  fheriff:  for 
this  delivery  over  of  the  prifoner,  and  v/rit  by  indenture,  was  by 
the  order  of  the  common  law :  and  reafon  wills,  that  the  fheriff 
fhould  not  have  prifoners  delivered  unto  him,  but  that  he  alfo 
fhould  have  thecaufes  certified  with  them ;  and  not  to  compel  him 
to  fearch  out  the  caufes  of  their  imprifonment ;  and  in  regard 
there  was  a  default  in  the  old  fheriff,  that  when  they  dc|iye»^cd  the 
prifoner  by  indenture,  they  fhewed  but  one  caufe  only  of  his  de- 
tainment, and  not  both.  It  is  therefore  reafonable  they  fhould  ra- 
ther be  charged  than  the  new  fheriff;  and  it  was  an  efcape  in  them 
prefently:  for  the  prifoner  when  he  is  delivered  to  tlie  new  fhe- 
riff for  one  caufe,  although  he  be  in  execution  for  one  caufe,  he  is 
not  of  execution  for  the  other  :  wherefore  it  is  an  efcape  mainUtiant 
in  the  ancient  fheriff,  and  they  are  forthwith  chargeable  tlierewith ; 
and  the  law  will  never  charge  the  new  fheriff,  but  where  the  pri- 
foner is  delivered  unto  him  in  the  common  gaol  of  the  county, 
with  the  caufe  of  his  detainment,  and  he  needs  not  otherwife  to  take 
him.  if^nd  therefore  in  Dau;! ridge: our i* s  Ccfc  in  this  court  ;  who 
being  fheriff  of  the  county  of  IVarwicky  and  had  a  prifoner  in  exe- 
cution (whom  he  kept  in  an  houfe  in  JVmiv'cky  and  not  in  the 
common  gaol  of  the  county)  being  afterwards  removed  from  his 
office,  would  have  delivered  the  prifoner  to  the  new  iberiff  Pt  tlie 
faid  houfe,  who  refufedto  receive  him,  unlefs  he  were  brought  to 
the  common  gaol,  and  afterwards  the  prifoner  efcaped ;  it  v/as  ad- 
judged, that  the  faid  D.  was  chargeable  with  this  efcape,  and  not 
the  new  llieriff,  unlefs  he  had  been  delivered  unto  him  inthecoui- 
mongaol.  And  as  to  the  cafe  where  the  old  fheriff  dieth,  that 
may  be  agreed  to  be  good  law,  for  it  is  of  neceflity,  becaufe  therc^ 
a.  Co.  72.  b.  ^be'  new  Iheriff  was  to  take  notice  at  his  peril.  And  it  was  after- 
wards adjudged  accordingly  {a). 

NoTF.  Ga  WDY  faid  unto  me,  that  he  was  of  the  fame  opinion 
cleurJv,  for  the  inconvenlencies  which  otherwife  would  enfue  .to 
flicriffs,  to  inforce  tliem  to  fearch  all  records  out  of  every  court, 
and  in  the  interim  not  to  know  what  to  do  ivith  their  prifoners, 
rid£  5.  jF^w.  4.  pL  71.  39.  Hen.  6.  pi,  33. 

Note.  A  writ  of  error  was  after  brought  in  the  exchequer 
chamber,  and  after  argument  there,  the  judgment  was   affirmed, 

Vule  Z'  ^^-  7^' 

(«}  See  3.  Geo.  t.  c,  15.  C  8.  Joid  20.  Geo.  2.  c.  37, 

Stokes 
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Stokes  againft  Annefby.  Cah  a. 

pRROR  to  rcYcrfc  a  judgment  in  a  writ  of  dowftr  in  the  com-  Error  to  rewft 

*^  mon  pleas.     The  error  affigncd  was,  For  that  in  term  yj^cifr.  awriiof  dower* 

21.^  l^  22.  EU%.  Rot.  2315.  Anne/by  brought   a   writ  of  dower 

againft  Stokes^  returnable  quind.  Afurtiniy  at  which  day  the  tenant 

made  default^  and  a  grand  cape  was   awarded   returnable   oSfab, 

Purificat.  next  following ;  at  which  day  the  tenant  appeaned  and 

tendered  his  law  de  nonfuinmcnsy  and   had  day  to  make  it  until 

ifuinque fiptim.  Pafch.     At  which  ^,  fcfUm,  Pafih.  the  tenant  jett 

fjjoyney  which  was  adjovirned  until  tres  Trirt,  22.  Eiiz,  at  which 

day  the  tenant  appeared,  and  the  demandant  releafed  the  default. 

And  the  tenant  imparles  until  Mich.  22.  ^  23.  £/iz.  And  upon 

^he  pica-roll,  PafcL   22.   Ef/z.    it  is  entered,  that  the  tenants 

then  appeared  and  pleaded  in  bar ;   that  the  demandant  detained 

charters  from  him,    being  feoiTee   to   the   haron;  and   iiTue    was 

joined  thereupon,  which  was  afterwards  tried  in  Afwh.  23.  &  24. 

Ji/iz.  and  found  for  the  demandant ;  and  Ihe  thereupon  had  judg- 

m-^nt ;  and  thereupon  this  writ  of  error  was  brought. 

The  First  Error  afiigned  was,  Bccaufc  this  appearance  and  An  appearance, 
pleading  in  Pajib.  22.  Eiiz.  at  which  day  the  party  was  out  of  court,  entered  on  the 
by  the  eiFoin  call  aiid  adjourned,  is  merely  contrary  to  the  record,  an7'7w^"c*flTa 
and  void  ;  and  therefore  the  ilTuc  joined  and  trial  and  judgment  thc'^tji^w/^* 
thereupon  are  altogether  void. — But  Coke  Jttorney  General,  and  ami  ndjourncd, 
GhA^viLEyferjeantj  moved,  that  the  efioin-roll  and  nil  thereupon  «san  eiror  noc 
Ihould  be  void.     For  when  the  party  appears,  i.nd  plcaili,  tliat  ap-  ^'^^^  ^^  ^^'' 
pcarancc  confounds  the  cfFoir^ ;  and  that  appearance  and  pleading  ^^     ^ 
is  upon  the  plea-roll,  which  fliall  the  rather  and  more  forcibly  be 
intended  true  than  the  other  roll;  for  the  piea-roU  controlls  all  ^'!^*^^''*p** 
other  rolls. — But  after  divers  arguments,  tlie  laft  day  of  this  Term    *  '  /    '  '^*^ 
The  Court  relolved  it  to  be  error,  for  cvciy  roll  hatli  his  courfe 
and  order.     And  when  it  appears  that  the  tenant  was  eflbined,  and 
the  eflbin  adjourned  until  another  Term,  the  parties  thereby  are 
out  of  court,  and  their  appearance  cannot  be  recorded.     And  ii\ 
that  an  appearance  is  recorded,  and  a  plea  pleaded  upon  the  plea- 
roll,  itlhall  be  hitended  to  be  apraflice  and  mif-entry  (as  in  truth 
it  was,  as  appeared  upon  examination)  than  othcrwifc.     Where- 
fore the  iiril  fhall  be  nitcnded  the  ^rue  roll,  and  all  proceedings  (hall 
be  according  to  it ;  and  the  appearance  after,  wnen  none  of  the 
parties  had  day  in  court,  is   void ;  and  fo  the  plea  pleaded,  and 
trial,  and  judgment  thereupon,  are  erroneous,  and  not  aided  by 
any  of  the  ftatutes  oi  jeofails.     Wherefore   for  this  caufe  they 
awarded,  tliat  tlic  judgment  fhould  be  reverfcd. 

A  Second.  Error  alledgcd  was,  That  this  plea  o£ detainment  of^^^  teniintm 
charters  by  the  feoffee,  is  a  void  p!ea  enfgnhouchc  (which  was  agreed  j^p^*^*  ^.^'"^ 
bv  ALL  THE  Court)  ;  and  then  the  iflue  joined  thereupon  is  dcwfnmenTot* 
void,  and  fo  a  mi f- trial  znd  jeofail :  and  of  that  opinion  was  Fen-  charters, an  iflue 
iiEViy  Juftice.  But  it  wa5  thereto' anfwered,  that  although  it  were  ^'^''^^"P^"*  »* 
an  in/ufficicnt  pica,  yet  it  is  not  merely  void  ;  for  it  is  a.  pica  pro-  **^*^*  *'^^  ^^" 
per  to  this  aftion ;  and  ifiuc  being  joined  thereupon,  and  tried,  it  ^l^^^l  c*  o 

Aou,  160.     Poft. 455,  778,     ^  Co.  18,  a.     1.  Com.  Dig.  33V 
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^'^*      is  aided  by  the  ftatute  of  yofaihy  and  not  like  where  n^t  guilty 
AnHMv.    ^*  pleaded  in  debt,  or  non  depet  in  trcfpafs  ;  for  tliofeare  mere  void 
iflTues  in  thofe  a£tions.    But  the  other  Jufliccs  did  not  fpeac  much 
thereto^  the  judgment  being  reverfed  for  the  firft  caufe. 

CAt«  3.  Ive  againft  Ambrey, 

Ovtkwry  re.  TERROR  ^on  a  judgment  in  debt,  and  outlawry  thereupon.  The 
Ycrfed  for  di-  -"  error  afligned  was,  For  that  the  plaintiff  appeared,  and  declar- 
][^y  f^K^  .  ^  *^^  profecuted  ^  Ivomm  attornatum  fuum^  as  the  plea-roll 
J^J^^  *  *^*  was ;  but  the  roll  ot  the  warranty  of  attoriiey  is  fomt  Jovem  fort 
Ante^  340.  attomy. — And  for  this  caufe  it  was  held  to  be  error,  and  motdd  not 
jj^^^.  J  be  amended ;  but  the  judgment  and  outlawry  thereupon  was  re- 

^^^  "^      vcrfed, 

Cask  4.  Hall  agoinfi  Combes. 

Trinity  Term,  34.  Eliz.     Roll  667. 
^snntof|Ji    -pjECTIONE  FIRMiE  of  a  leafe  of  Dodington   againft    the 
l^'!  U^XwiU         defendant,  as  tenant  of  one  AyUfworthi     Upon  a  fpecial  ver- 
notpaCi  amiii  dift  the  cafe  was,  that  king  Henry  the  eighth  had  two  mills  under 
in  B.  one  houfe,  and  granted  to  Aylefworth  all  the  houfes,  miUs,  lands, 

«.Co.  33.a.      &c.  in  /?^//j,  and  the  fuburbs  and   liberties  thereof ;  and  it  was 
a.  Term  Rep,   found  that  One  of  thofe  mills  was  in  Weils,  and  the  other  out  of 
498.501.         Wellsy  and  the  liberties  and  fuburbs  thereof:   and,  Whether  this 
mill  pafled,  forafmuch  as  thcv  were  both  under  one  roof?  was  the 
doubt. — And  adj.udged  for  tne  plaintiff,  that  it  palled  not. 


Casi  5« 


Harford  againft  Gray. 


That  which  TJ  EPLEVIN.  The  plaintiff  in  bar  to  the  avowry  made  title  to 
comes  after  the  •"-  an  hundred,  that  the  abbot  of  jlblngton  was  feifed  in  fee,  and 
^»/fr«f  in  plead-  pleaded  the  31.  Hen,  8.  c.  13.  of  monafteries  ;  and  that  tlie  abbot 
mj^J^ui  con-  fuf  rendered  to  king  Henry  the  eighth,  and  that  poste  a,  fcHicet,  28. 
'  Hen,  8.  king //<f«ry  the  cightlidied  feifed,  and  it  dcfccnded  to  king 

Edward  the  iixth  ;  and  from  him  to  queen  Mary  \  and  from  her 
to  queen  Elizabeth,  who  now  is,  who  granted  it  to  lord  N orris, 
who  let  to  the  plaintiff.  Upon  this  bar,  a  demurrer  was  joined ; 
and  now  exception  taken,  Becaufe  it  cannot  be  that  the  abbot 
fhould  furrcnder  in  33.  Hen.  8.  whereas  it  \i  pleaded  the  king 
died  in  a8.  Hen.  8. — But  it  Was  thereto  anfwered  by  Tanfield, 
that  it  was  but  a  miftaking  of  the  clerk,  and  might  be  well  amended ; 
for  it  appears  that  it  cannot  be,  that  king  Henry  the  eighth  died  in 
theeight-and-twentieth  year  of  his  reign,  where  an  aft  of  parlia- 
ment is  pleaded  in  31.  Hen.  8.  and  a  furrendo'in  3Q.  Hen.  8. 
Wherefore  that  which  comes  after  the  postea  (v/z.  ao.  Hen.  8.) 
is  vain  and  void,  and  may  be  well  ftrucken  out,  and  yet  the  fenfe 
Cio  Tac.o6.  ^^^^^  perfed enough,  viz,  quod  FOSTEA,  he  died  feifed;  and  in 
Wo!  464I  '  proof  hereof  he  relied  upon  i  i.Hen,  j.fl.  3.  20.  Iten.  6,fL  15.  ^ 
XI.  Hen.  6.  pL  22, — And  of  that  opimon  was  all  the  Court, 
beeaufe  it  is  not  much  material|  but  matter  of  conveyfuioe  only. 
Sed  adjournatur* 

Hort 
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Hoare  againft  Broom.  Cab»  %. 

*n  EPLEVIN.     The  parties  being  at  ifluc,  the  jury  appeared  In  The  array  can- 
-'^  banco  to  try  it ;  and  the  defendant  would  have  challenged  the  ^^^  ^  f hal- 
array,  ore  tenus^  bccaufe  it  was  returned  by  one  Stonner^  IherifF,  two  ^^^^^j^y^ 
days  after  he  had  received  a  writ  of  difcbargc. — ^And  it  was  held  by  ^tn^  contVar 
THE  Court,  that  he  could  not  challenge  it  for  that  caufe  j  be- dias  the  re- 
caufe  it  would  be  a  direft  averment  againft  the  record  ;  for  it  is  cord, 
returned  by  him  as  fherifF ;  and  the  return  accepted.     But  by  ad-  ^  ^^^    ^ 
vice  of  THE  Court,  he  made  his  challenge  to  the  array,  becaufe  *]  bk.  Abr. 
it  was  favourably  made  and  returned  in  favour  of  the  party,  &c.  a53.»75. 
and  ifluc  being  joined  thereupon,  and  all  this  niattcr  given  in 
evidence,  the  Court  diiefted  the  tryors^  that  it  was  not  duly 
made  and  returned,  for  it  was  witliout  warrant.     Whereupon  tlic 
array  was  quafhed. 

Jordan  againjl  Jordan.  Casi  7. 

A  SSUMPSIT.     And  declares,  Whereas  he  fued  a  writ  of  latitat  The  promifein 
•^^  againft  the  defendant,  intending  to  fue  him  for  a  debt  of  forty  an  ajfumpfii 
pounds,  direfted  to  the  fheriJF  of  ^/7/ j,  and  delivered  it  to  J.  S.  mu<tbctoth« 
to  procure  a  warrant  from  the  Iheriff  to  arreft  the  defendant;  ft!ff"'*^n7'j 
and  7.  S.  accordingly  obtained  a  warrant ;  that  the  defendant,  in  ^  tjJird  pcribn  • 
confideration  the  faid  J,  S.  would  forbear  to  arreft  him,  aflumed  to  and  thedcdara- 
J.  S.  to  appear  in  tlie  queen's  bench,  at  the  day  contained  in  the  tionmuftmcw 
writ,  or  to  pay  the  debt;  and  for  non-perforraance  of  this  pro- ^'^^'J®  *'*''' 
mife  he  brought  the  aft  ion.  The  defendant  pleaded  non  a[[umpjity  and  ^^RoU^Ab.  ii» 
found  againft  him.  And  it  was  now  alledgcd  in  arreft  of  judgment,  poft.  ^9, 
becaufe  he  did  not  Ihew  how  the  debt  grew  due  ;  nor  tnfaeio  that 
there  was  any  fuch  debt  due.     Secondly,  Becaufe  he  declares  of  a 
promife  made  to  J,  S,  and  not  to  himfelf. — And  for  this  caufc 
principally  it  was  held  to  be  ill,  and  adjudged  for  the  defendant. 


Bothwright  againft  Harvy. 

Michaelmas  Term,  36.  l^  37.  Eliz,  Roll  573. 


Caii  >. 


ITjEBT  upon  an  obligation  of  120I.     The  condition  was,  That  if  a  counter 
*--^  if  he  acquitted   and   faved  him    harmlefs  from   an   obi iga- bond  be  given 
tion  of  60I.   wherein  the  plaintiff  and  defendant  were  obliged  to  to  favc  the  obfi^ 
7.  5.  that  then,  he.     TIk;  defendant  pleads,  that  J.  S.  fued  tlie  f^"^^'"/^*^'^!;* 
plaintiiF  upon  that  obligation,  and  had  judgment ;  but  tliat  before  bondtn^which 
execution  he  delivered  the  iixty  pounds  to  the  plaintiff  to  fatisfy  hcisthcobii- 
it:  and  it  was  thereupon  demurred. — Adjudged  to  be  no  plea  ;  ftr  ror,  the  cov<'- 
although  execution  be  not  fued,  yet  bv  the  judgment  the  party  is  ??'"  '*  brckea 
damnified,  for  his  land  and  body  arc  Thc:cby  liable  ;   and  although  bVnd  be  put  in 
he  pays  the  Iixty  pound  debt,  yet  he  doth  not  fatisfy  the  cofts.     ^o  fuii,aiihougii 
the  bond  is  not  faved,  for  he  doth  not  acquit  nor  fave  him  harm-  the  money  i*aC- 
lefs,  as  2.  is*.  3.  Eliz.  186.  is.    Alfo  the  bond  is  conjunftive,  **'ac-  terwards  paid. 
"  quit  and  fave,  &c.*'  wherefore  he  ought  to  do  both,  which  was'  ^"*«»*<'4-  3So« 
not  done.     And  it  v/as  thereupon  adjudged  for  the  plaintiiF.  ,,  ^^^  ^b.  43a. 

Owes,  19.     Cro.  Car.  350.     YeW.  287.     i.  BruwiU.  24.     5.  Co.  24.    x*  Voxu  z$u 

CKQ.  £LIZ.  PAKT  X*  B  b  Philpot's 


\ 

A  releafe 
titttiti  wi: 
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Case  9.  Philpot*s  Cafe, 

Vifon  a^n  exigent  AN  cxigcnt  was  awarded  againft  Philpot  and  his  wife,  and  di- 
apinft  hufband  L\  ^,^^^  others,  upon  an  indiamcnt  ot  recufancy.  The  hufband 
huibanfTonly  ^  appeared  upon  the  exigent,  and  conformed  hirafclf  according  to 
conform,  the  law;  but  the  wife  made  defauh,  and  did  not  appear.  The  hulband 
Court  will  not  prayed  to  be  bailed  de  die  in  diem,  until  the  appearance  of  his  wife, 
bail  till  the  wife  foy  ^jjg  default  of  the  wife  ought  not  to  prejudice  the  hulband. 
p^ifTe  ^^^  ^^^  praftice  and  ufage  of  the  common  pleas  is,  where  procefs 

of  outlawry  ifllies  againft  baron  and  fcme^  and  the  bar  on  appears,  be 
Cr^lfac^*'  ^^^  ^^^'  ^^^^  °^y  ^y  ^^^^^  ^"^'^  ^^^  appearance  of  his  feme. — But  the 
St^te,  47*5.  Court  faid,  that  it  was  in  the  discretion  of  the  Cowrt,  when  he 
1.  Mod.  8.  came  in  upon  the  exigent,  whether  he  IhouM  be  let  to  bail.  And 
6.  Nfod.  17.105.  this  Court  ufed  not  to  let  the  baron  to  bail,  but  to  continue  him 
10.  Mod.  163.  jj^  prifon  for  the  contempt  of  his  fcme^  until  the  feme  comes  in: 
sik.  ui.^^'     wherefore  the  baU  was  refufed.    ride  8.  Hen.  4.  pL  6.     21.  Hen.  6. 

Str.  1167. 1137- ^^-  4* 
1271.  1.  Term  Rep,  4S6. 

^,^,j  ,^  Rotheram  againft  Crawley. 

Eufierl'trm,  ^^,  EI/z.  Roll  ^^2. 
i  of  all  TXEBT  upon  an  obligation.  The  defendant  pleads  a  releafe  ;  and 
^**i!r  '^  ^poJ^  ^be  pleading,  the  cafe  appeared  to  be,  that  there  were 
«or  from"the  **  controverfies  betwixt  the  plaintiff,  lord,  and  the  defendant,  being 
payment  of  a  hJs  tenant,  for  a  relief  and  an  heriot ;  and  they  having  fubmitted  it 
bond.  to  arbitrament,  itw^as  awarded,  that  there  Ihould  be  a  releafe  made 

of  them  ;  and  in  performance  of  this  arbitrament  a  releafe  was 
s.  C.Owen,7i.  made  by  tliefe  words  :  **  of  all  reliefs,  duties,  and  amercements  ;" 
tca   ^^^'      ^^^  ^^^^^  releafe  pleaded  in  bar  of  tliis  obligation,  which  was  not  put 
*  '33'   •   jj^  arbitrament,  nor  intended  to  be  leleafed.     And  upon  all  tlii» 
matter    difclofed,    it    was    demurred. — Coke,    Jttorney    General^ 
moved,  that  it  fhould  not  be  a  bar :  for  this  word  *'  duties"  being 
placed   betwixt  "  reliefs   and  amercements,"  fhall   be    intended 
duties  of  fuch  a  nature,  and  not  any  other ;  wherefore  it  fhall  not 
extend  to  this  bond.-  But  the  Court  held  the  contrary  ;  for  al- 
though the  intent  was  not  to  extinguilh  it,  yet  •'  duty"  extendi 
thereto  in  extremity  of  hw,  wherefore  it  fhall  be  an  extinguilh- 
'*  Bac  Abr      "^^^^  ^"^  difcharge  of  the  bond.     And  tliei-evpon  it  was  adjudged 
ii>Tn  notis.     for  tlie  defendant  (a) . 

Thornborongh  againft  Monpenfon, 

/COVENANT.     The  covenant  wherein  the  breach  was  afligncd 
<^»4ir^"i^»"        ^^^»  That  he  ftiould  make  fuch  an  aflurance  as  his  couniel 
•»  ajf^/anci  as     fhouId  dcvife  of  an  annuity  of  twenty  pounds  ;  and  alledgcth  for 
^  ceunfeijhall    breach,  that  his  counfel  devifed  that  he  (hould  bind  himlelf  and 
'*  <''*"/'»'*         his  heirs  by  an  obligation  for  the  payment  of  this  annuity  yearly, 
enpoun     .        ^rhich  he  had  not  done.     And  iflue  being  joined  thereupon,  af- 
ter verdift  it  was  moved  in  arreft  of  judgment,   tliat  this  was 
not  within  the  covenant,  and  fo  no  breach,  for  it  is  not  any  aflu- 
rance of  the  annuity'. — Popham.     If  a  man  covenant  to  make 
fuch  an  affurance  of  the  manor  of  D.  as  his  counfel  (hall  devifc, 
and  the  counfel  dcvifeth  an  obligation  or  a  ftatute  to  be  made  for 
the  peaceable  enjoyment  thereot,  he  is  not  bound  to  make  it  (quod 
Cro  Tac  a'l.  ^"^^^  concejftt.)     But  if  the  covenant  were  to  do  fuch  aft  or  a<^s 
^  '^   '   *  *  for  ihe  i^ffurance  of  the  manor  of  D.  as  his  counfel  Ihall  devife, 

and 
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tnd  they  devife  a  ftatute  for  the  peaceable  enjoyment  thereof,  he     Thormo. 
is  bound  to  do  it.— 'It  was  alfo  moved^  that  this  was  not  widiin       ,»owr.H 
the  covenant,  bccaufe  the  devife  was,  that  he  (hould  bind  him  and  i^jp*^*"*^' 
his  heirs ;  and  there  is  not  any  word  in  the  covenant,  that  the     ^^*^^^^» 
heir  fhould  be  obliged;  wherefore,  &c. — But  the  Court-  gave 
not  any  anfwer  thereto,  and  it  was  ended  by  arbitrament. 

Weaver  agaififi  Cardan.  Caw  ts, 

ACTION  for  thefe  words :  "  Thou  wert  deteftcd  of  perjury  In  Word*  not 
"  the  ftar-chamber." — It  was  held  upon  motion  that  the  a^woabie. 
aftion  lay  not ;  for  an  honeft  man  may  be  detefted,  but  not  con-  ^'  ^'  "•  339* 
vided  ;  10  no  (lander.     Sed  adjoiirnatur. 

Harlefton^s  Cafe,  Cah  13. 

T  T  was  found  before    the  coroner,  fuper  vlfum  corporis^   that  Mtiimt  infyirm* 
•*•  Harlefion  fell  into  a  marlepityir/«/V5,  and  fo  died.     By  the  pro-  *'*■•  may  be 
curement  of  the  queen's  almoner,  a  commiffion  iiTued  out  ot  the  *^yf  ®^'  P^" 
crown  office,  in  nature  of  a  melius  Inquirendum^  and  was  awarded  "^^^^^  '"^ 
to  the  (hcriff  to  enquire  of  hrs  death,  and  of  what  goods  and  chat-  •  3'  '^^ 

tels  he  was  poileflcd  at  the  time  of  his  death  ;  and  it  was  found  3«  Kcb.  ioo. 
before  the  fherifF,  that  he  Vfzsfelo  defe,  bfe.     It  was  moved,  that  ''  JJ^'  g** 
this  writ  or  commiffion  was  not  well  awarded,  but  utterly  void  ;  ,^.  238.  ^* 
for  the  28.  Edw.  3.  c.  o.  is  exprefs,  that  no  fuch  commiffion  fhall  u.  Mod.  ii», 
be  granted  ;  and  that  tne  fhcriff  Ihall  not  take  indiftment  by  writ  ♦9^- 
or  commiffion ;  and  F,  N.  B.   144.  frf  250.  agreeth  therewith. —  ^^'  7a- 
But  IvE,  the  clerk,  informed  that  they  have  divers  precedents  saHc^^g^.  *' 
iince  tliat  ftatute  of  fuch  commiffion  awarded.  strange,  69. 

1073.  *^7«     *•  Hawk.  P.O.  88.  109.     1.  Bac.  AU495* 

Collet  againfi  Marfli.  Ca»i  14. 

Trinity  Termy  35.  £li'z.    Roll  38. 
TERROR  upon  a  judgment  in  a  pracipe  quod  reddat.     The  error  *'  N^fummMt^ 
-*-'  affigned  was,  Becaufe  the  defendant  was  not  fummoned  at  the  }>>  the  fhenff, 
church-door,  according  to  the  31.  EU%.  c.  3.  and  by  reafon  of  "'f^'*"^'W 
his  default  a  grand  eapias  was  awarded,  and  judgment  gtven  againft  bcaflkncd'for 
him,  and  he  loft  his  land  by  default,  and  in  truth  the  fherifF  re-  error. 
turned  him  fummoned  at  the  church-door.     It  was  thereupon  de-  Port.  397. 
murred,  whether  he  fhould  have  this  averment,  or  fliould  be  put  ^^^^  349^ 
only  to  his  aftion  upon  the  cafe  againft  the  fherifF. — ^are  \  for  \\^^^'  ^^''* 
TH£  Court  upon  the  motion  doubted  tliereof.  Et  adjournatur.  {a)  Oouldn^iai,     ^ 
[a)  The  judgment  wai  aifirmcd,  poft.  397. 

York  agaitijl  Allen.  c^tt  tj* 

A  TTAINT  was  brought  in  the  common  pleas  of  a  verdid  in  If  tcrdia  in 
^^  banco  regina  \  whereupon  the  record  was  removed,  and  there  ^*  ^'  ^  "f- 
the  verdift  was  affirmed;  and  now  the  plaintiff  in  the  firft  aftion  fa^|*f„**5*^ 
prays  execution  according  to    the  firft   verdift,   as   7.   Ed.   6.  ,he  court  (hall 
X)yer^  81.  is. — ^And  Popham  and  the  other  Justices  held,  that  awnrdexccu- 
he  fhould  have  execution ;  for  the  Jufticcs  in  the  common  pleas  tionon  the  firft 
may  not  award  execution,  for  they  nave  but  only  tenorem  recordi*  ^*"**^' 
But  if  the  verdift  had  been  diiaffirmcd,  and  execution  on  the  firft  1.  Ro.  Ab.  W7. 
verdift  had  been  had  before,  the  Court  of  the  common  pleas  ^•?*5'^*'***'* 
might  have  awarded  reftitution  very  well,  and  afterward  execution  ''  ***»3"» 
was  awarded  accordingly. 

B  b  a  Watts 
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Case  i6.  Watts  dgaifift  HagdcD. 

Pkjiding.  T%  EPLEVIN.     The  defendant  avows  the  tekiug  in  IVblti  Acre 

^^  for  damage  ftaf ant.  I'he  plaintifF  replies,  that  they  were  taken 
in  Black  Acre^  ABScy^E  hoc  that  they  were  damage  ftafant  in 
tVhite  Acre,  It  was  thereupon  demurred. — Et  per  Ctriam 
without  argument  it  was  ruled  to  be  an  ill  traverfe  ;  for  he  ought 
to  have  traverfed  the  place  of  the  taking,  and  not  that  they  were 
damage  feaf ant.     Wherefore  it  was  adjudged  for  tlie  avowant. 

CAii  17-  Dell  againft  Higden. 

Trinity  Term^  36.  £//«.     Roll  ^^, 

When,  by  cuf.  ^  JECTlON£  FIRM^.  Upon  a  fpecial  verdia  the  cafe  was, 
torn,  copyhoWt  ^  Tenant  in  tail  of  a  copyhold,  remainder  in  fee,  is  impleaded  by 
may  be  intaiied,  pj^jj^^  in  court  baron  in  nature  of  a  writ  of  entry  in  the  poji^ 
be'^ffcrodTn^  ^^^  fufFers  a  common  recovery  with  voucher  :  Whether  this  mall 
the  lord^s  court  bind  the  remainder  ?  was  the  queftion  ;  the  tenant  in  tail  being 
to  bar  it.  dead  without  iiTue  ;  and  it  was  found,  quod  rmnquam  antea  videbatur 

Ante,  149.        laiis  recuperatlo  in  curia  manerii  fntdi^i. — The  Court  upon  the 
Poft.  380.  391.   j^otion  feemed  to  incline  that  it  fhould  bind  the  remainder,  but 
1.  Ro.  Ab.  506.  ^^y  fp*l^c  not  much  thereto.     Sed  adjournatur. 
Moor,  35)S.  753.    4.  Co.  23.  a,    Salk*  340.    z.  Burr.  aio.     i.  Wilf.  26.    GUb.  Tea.  176. 

Cask  18.  Parlct  and  Baitholmew  againji  Cray. 

Michaelmas  Term,  36.  ^  37.  Eliz,     Roll  25. 

fiflilnapond  ^RESPASS.  The  cafe  was.  That  a  man  having  fiflies  in  his 
ihall  go  to  the  A  pond,  made  his  executors,  and  died.  The  defendant  being 
heir,  and  not  to  j^jg  executor  takes  the  filhes,  and  the  plaintifF  as  heir  brings  tre^ 
i^Vo^b'^ie.  P^^^  •  ^^^  "P^"  ^^*^  matter  difclofed  by  bar,  it  was  demurred  in 
Sun?.  25.  b.  law.— Adjudged  without  argument  for  the  plaintifF.  For  al- 
iS  £Jw.4,/>/.8.  though  it  be  felony  to  fleal  fi(h  out  of  a  dam,  or  pond,  or  trunk, 
Co.  Lit.  8.  a.  ^^  J 8^  £^^^  4.  pj^  8.  yet  the  owner  dying  and  leaving  them  in  the 
*s  n!n^%  ^K  P^"^'  ^^^y  ^^^  ^^  profits  of  the  freehold,  which  the  executor  fhall 
I.  Pccre  WiiL  '  not  have,  but  the  heir,  or  he  who  hath  the  water.  Wherefore  it 
^  was  adjudged  for  tlie  plaintifF. 

CAst  19.  Leigh  againJl  Shaw, 

Trinity  Term,  36.  £//«•  Roll  767. 

K  a  man  d*.  TT  JECTIONE  FIRNLE  of  a  chamber.    The  cafe  was,  That  ont 

mifesLnaory  ■*^  let  a  reftory  for  years,  excepting  the  manfion-houfe  of  the  rec- 

BxcePTiNc  toTy^faving  to  the  Icflee  the  chamber  now  in  queflion :  and,  Whe- 

t^ebaufi^tA^-^  tlier  this  fhall  be  faid  to  be  let  for  years  ?  wa«  the  queftion.— 

fo^he^'iefl^'^**  PoPH/iM.     Here  IS  an  exception  out  of  an  exception,  which  it 

!»)?  ciumber  good  euough,  and  fhall  make  it  pafs  by  force  of  the  leafe ;  for 

pafTes  by  force  5iis  exception  or  faving  makes  the  thing  excepted  as  if  it  never  had 

of  0e  kafc.  been  let :  fo  a  faving  out  of  a  faving  liiakes  it  as  if  it  never  had 

UL'.^'.  been  excepted,  and  tfien  it  palled  by  force  of  the  leaie  at  firft.— 

m.  Wood  8  *-»-.*•••  -1  *  'i.  ■»  ^ 

€«w.A4i.         ^^    "^**  opmion  without  any  argument  the  OTHER  Justices 
agre«d.    And  it  was  adjudged  ior  tSie  plaintiff^ 

Stmtoa 
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Stanton  againft  Barnes.  Casho. 

Hilary  lerm,  39.  F.liz.        Roll  i^()i, 
TTPON  a  fpecial  verdift   it   was  found,   that   it  was   ancient 
^    copjhold  land,  parcel-  of  the  manor  of -^.  and  dcvifabJe  in  ^yc"rto'",« 
fee,  or  for  life,  folummodo  ca  capicntl  extra  ntanus  cicminL     It  was  bc^fu'^r^-^dT^rf 
moved,  that  the  liirrendcr  was  to  the  ufe  of  one  for  life,  remainder  to"^  th^uTe  of 
in  tail,  rcmamder  in  fee,  who  were  admitted  accordingly  by  the  one  for  life  wUh 
tenant  for  life,  who  dieth  ;  and.  Whether  that  were  good  to  him  in  ''<'*«windcr  i« 
the  remainder  in  tail?  was  the  qucftion. — Tanfi  eld  moved,  that  '^''' 
in  i*egard  the  cullom  is   ound  exprcfsly,  that  it  fhall  be  folummodo  PooJ^^J'^^} 
ea  capiaiti  extra  manus  dom'iniy    it  ought  to  be  an  immediate  taking  ;  .    '     '** 

and  he  Iha!!  not  take  by  way  of  remainder  ;  alfo  the  cuftom  will  /.^on^b^'^^ 
not  warrant  anyeftate  but  for  life  or  in  tec— But  the  Court  re-  Ciib°Ten.  /oi . 
folved  to  the  contrary,  tliat  it  is  good  enough.     For  in  that  it  is  Carter,  22. 
limited  to  one  and  tiic  heirs  of  his  body,  it  is'  not  void  ;  but  if  it  ^^^^•'t  >73->S8, 
be  not  an  eftate  tail,  it  is  a  conditional  fee  ;  and  fo  it  was  agreed  '*  ^^"'  '^S* 
by  us  all  in  the  cafe  oi  Gran  jchor  and  Kakc  \  for  when  a  cullom  ^sidfaW. 
warrants  a  greater,  it  fhall  wan  ant  tiic  kn'lr  cftatc  alfo.     To  the  ca>.  Car.  4*. 
fecond,  it  may  be  well  liniitct!  by  way  of  remainder  (as  well  as  to  3- Lev.  527, 
the  immediate ^aker;  for  v;hcn  the  cuftom  warrants  it,  it  cannot  *♦• '^^*^-  ^^« 
reftrain  a  fee  to  be  limited  as  well  by  v.  ay  of  rem:jinder)  as  othei-wife  ;  ^'  ^|Jj'  *^^* 
and  he  in  remainder  and  the  particular  tenant  make  but  one  eilate ,  3u,r,  106!'* 
and  in  that  ii  is  found  that  liie  cufcom  is,  that  it  fhall  be  gr.tntcd  2.  LU.R4y.991. 
folummodo  ea  capicht}^  it  is  \oid  therein.   Wherefore  it  was  adjudged  • 
accordingly  for  the  plaintiff. 

Noke   a:^Urrlft    AW-1e»*.  Case  xu 

^rhthyTcrm,  ih'  Bli-yi       Rot! 

/COVENANT.     Wherein  he  fhcws  that  one  John  fCwg  njade  a  An  aflignccby 
^^  leafe  for  years  to  J,  the  defendant,  who  by  deed  granted  it  to  t^jh/^pe/ cannot 
Ahel^  and  covenanted  with  him,  that  he  and  his  alfignces  Ihouid  maintain  an  ac- 
peaceably  enjoy  it  without  iiUcrruption      Abel  grants  it  to  y.  S,  f»on«f  cove, 
who  grants  the  term  to  the  piaintilf,  who  b^iiig  oufted  by  a  ftranger,  Pq^'  ,^ 
brings  this  adtion;  and  after  jirue  joined  upon  a  collateral  matter,        '   ^  ' 
and    after  vcrdidt  for  the  plaintiff,  it  was  allcdged  in  arrcfi  of  "•^^'■»  415. 
judgment,  that  this  aftion  lav  not  for  the  fccohd  aflignee,  unlefs  2.' vcnfVi*' 
he  could  ihew  the  deed  of  thcfirft  covenant,  and  of  the  afiignmtnt,  2  u\\  Ravin, 
and  of  every  mean  affignment  ;  for  without  deed  none  can  be  af-  153^. 
fignee  to  take   advantage  of  any  covenant,  wiiich  cannot  com- 
mence v.'ithout  deed ;    and    to  that  purpofe  cited  Old  Afi^  102. 
and  19.  Ed-M,  2.  '*  Covenant  y'  2;.     And  if  one  be  infeofFcd  with 
warranty  to  him  his  heirs  nnd  affignees,  and  the  feoffee  makes  a 
feoffment  over  without  deed,  the  ?iiignee  ihall  not  take  advantage 
of  this   warranty,  brcaule  he   hath  not  any  deed  of  affignment. 
But  if  he  had  thedcjd,  it  Ihouid  be  otlicrwile:  and  to  that  purpofc 
vde  ii^.Rdw,  '^,^^  l^outhy  ly.      7^.  Edjj.'^,'''' MonjiransdeFayts'^yj. 
II.  Edvi\  4.    ihid.    164.      15.  F.du>,  2,    ihid,    44.      13.  Hen,  7.    13. 
^  14..      22,  AjJ',  plea  i%.  -  }\ut  PoPHAM    held,  that  he  fhall   have 
advantage  without  tiie  deed  of  alignment ;  for  there  is  a  difference 
where   a  covenant  is  annexed  to   a  tiling,  which  of  its   natuio 
cannot  pafs  at  the  firft  without  deed,  and  where  not.     For  in  the 
iirll  cafe,  the  aflignee  ought  to  be  in  by  deed,  otherwife  he  fhall 
not  have  advantage  of  the  covenant ;  and  therefore  he  denied  the 
cafe  of  the  feoffee  with  warranty  j  for  the  fecond  feoffee   fliall 
Jiav<  benefit  pf  the  warranty,  ahhough  he  doth  aot  (hew  the  deed 

'     B  b  3  of 
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NoKE        of  affigtunent,  but  (hews  the  deed  of  the  warranty ;  and  fo  is  thf 
«<r*'^       better  opinion  of  the  books. — And  to  that  opinion  the  other 
Justices  inclined.     Sedadjoumatur.    Vide  3.  Co.  63. 
It  was  adjudged  for  the  defendant,  poftr  437* 

Caskm.  Carrel  againft  Read* 

The  entry  of  COVENANT.    Leflee  for  years  covenants  to  drain  fuch  water 

aleflbrihaiinoc  ^^  out  of  land  before  fuch  a  day.     He  pleads^  that  before  the 

cxciifcaicffee  day  the  leflbr  entered,  and  continued  in  poflcffion  until  after  the 

:~"  ^^  day :  and  it  was  thereupon  demurred.— Adjudged  to  be  no  plea, 

covenant.  becaufe  it  is  a  collateral  aft  to  be  done  by  him  ;  unlefs  he  had  faid. 

Ante,  362.  that  the  leflbr  held  him  out,  and  difturbed  him  to  do  it. 

Moor,  40X.  Owen,  65.     8.  Co.  9», a.    1.  RoU.  Abr.  4.53.    i.  Bac.  Ahr.  434.    ;.  Wood's  Con.  43U 
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Sir  Eidmund  Anderfon,  Knt.  Chief  Jujlice. 

Thomas  Walmfley,  Efq.         \ 

Francis  Beaumond,  Efq.  \   Jfffiices, 

Thomas  Qwen,  Efq.  J 

^Sir  Edward  Coke,  Knt.  Attorney  General. 

^if  Xhomas  Fleming,  Knt.  Solicitor  G^nfr^K 


Cass  i* 


Allen  againft  Hollowell. 


Theunder-tc.  "pJECTIONE  FlRMiE.  The  defendant  pleads,  that  t|i^ 
nint  of  a  leflee  *^  qucen  was  feifed  in  fee,  and  let  it  to  J.  S,  for  years  by  p^tent^ 
of  thectpwn  who  let  it  to  the  defendant,  and  prays  in  aid  of  the  queen. — And 
L^dortlS'2o«i  ^^  ^^  r\x\ti  to  be  no  plea,  becaufe  he  is  not  immediate  tenant, 
•  *  Wherefore  a  refpondes  oujler  was  awarded. 


Caij  ». 


Day  againft  Bifbitch, 


TRESPASS,   for  the  taking  and  carrying  away  %  dyer's  vat. 
-  ^     .      .  Upon  a  fpecial  verdift  it  was  found  tiiat  the  IherifF,  ^pon  aii 

w4/Tofa^hoHfe,  aftion  againft  the  plaintiff,  attached  it,  being  faftened  to  tlie  wall  of 
is  parcel  of  the'  the  houfc,  and  delivered  it  to  di^  defendant :    and.  Whether  this 
freehold,  and     taking  or  delivery  were  lawful  or  not  ?  was  the  queftion. 
cannot  be  uken      First,  It  was  moved,  that  it  could  not  be  attached  ;  becaufe  it 
'^^T^tf^.    is  parcel  of  the  freehold,  and  fixed  thereto. 

Secondly,  That  the  aSion  lies  not  againft  the  defendant^ 
^'RoU.Ab'^^r  becaufe  he  hath  it  by  the  delivery  of  another,  and  not  by  his  own 
Co.  Lit.  53.     '  taking. 

pwcn,  7t,  And  it  was  refolved  by  all  thb  Court*  that  }t  could  not  be 

attached,  in  regard  it  is  fixed  to  tli^  land  and  wall. — ^Anderson 
laid,  that  wainKOt  fixed  to  ^  wall  cannot  be  removed  \  and  if  it  be, 

■       '        \^ 
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It  IS  wafte.     So  of  tables  dormant,  fixed,  &c. — Walmsley  faid,         E>at 
that  in  the  time  of  Lord  Dyn^  this  difFerence  was  here  taken,  and       "g^''*^ 
agreed,  that  a  furnace  fixed  in  medio  domus  is  but  a  chattel,  and  is       ""^Jch. 
removeablc  ;  but  otherwifc  it  is,  being  fixed  to  the  walls  :  and  after- 
wards it  wis  adjudged  accordingly  for  the  plaintiff. — The  fccond 
matter  was  not  much  infifted  upon,  bccaufe  he  was  prefcnt  and 
took  it,  and  fo  he  was  an  immediate  trefpafler.     Fide  42.  Edw,  3. 
pL  6.     20.  Hen^T*  pL  13.     21.  Htn.  2.  pL  6. 

Brawn  againjl  Michael.   '  Case  j, 

A  CTION  for  words.     Whereas  he  was  a  jufticc  of  the  peace»  words.not 
-^^  that  the  defendant  fpake  of  him  thefe  words :  **  He  hath  de-  aftionablc. 
•*  livered  untruths  upon  his  oath,  in  his  anfwer  in  the  chancery, 
*'  at  the  fuit  of  ^.  5."     It  was  thereupon  demurred;  and  without 
privity  of   the  Court,  in  Mich,  36.  ^    37.  Eitz.  judgment  was 
entered  for  the  plaintiff.     It  was  now  moved  to  flay  the  writ  of 
enquiry  of  damages  to  be  awarded. — And  all  the  Court  agreed 
thereto,  for  judgment  was  entered  without  their  privity  ;  for  they 
all  now  agreed,  that  an  aftion  lies  not  for  thefe  words.     For  he 
might  deliver  untruths  upon  his  oath  in  his  anfwer,  and  not  be 
perjured  ;  for  there  ate  therein  two  oaths,  the  one  upon  his  know- 
ledge, the  other  upon  his  evidence,  upoji  report  of  others,  which  ' 
may  be  untrue,  and  he  not  be  perjured.     Wherefore,  &c. 

Sharrock  againft  Hannemer.  Ca«4. 

"PALSE  IMPRISONMENT.     The  defendant  juftifies,  for  that  Aconftabieoan- 
^     he  was  high-conftablc  of  the  hundred  of  D,  in  the  county  of  ^^^  a^cft  for 
Salop,  and  that  the  plaintiff  made  an  affray  upon  7.  5.  and  that  J"/J^^^[j^{ 
he  came  prefently  after  the  affray  made,  and  J,  S>  prayed  him  out  w^rant, ' 
that  he  would  take  furetics  of  the  peace,  becaule  he  flood  in  fear  pxccpt/#/«/i« 
of  his  life  :  whereupon  he  committed  the  plaintiff  to  ward  there,  likdy  to  cnfue. 
(for  that  he  would  not  find  furcties  for  the  peace) ,  as  it  was  lawful  for  ^^^^  '^^*  *°*' 
him  to  do;  and  traverfeth  the  imprifonment  in  any  other  county :  Lamh.  132. 
and  it  was  thereupon   demurred. — First,    Becanfe   a  conflaole  B^.  Surety, 
cannot  take  fureties  of  the  peace,  unlefs  for  an  affray  committed  J^-  S^- 
in  his  view. — Secondly,  Bccaufe  tlie  county  is  not  traverfablfc. —  savu*^' 0*7.*" 
But  as  to  the  fecond,  the  Court  would^not  hear  any^irgument ;  owcn.  105, 
for  tlierc  is  no  queftion  but  it  is  traverfable  when  the  juftification  1.  Hawk.  269. 
is  local;  and  fo  it  was  adjudged  in  the  queen's  bench,    27.  Eiiz,  »•  Hawk.  97. 
Ro/i  404.  betwixt  Dawby  and  Dawby.-^'But  as  to  the  firfl,  Akder-  I'.^Ld*  R^a^'m  *' 
SON,  Walmsley,  and  Be aumond  held,  that  the  juftification  is  xj'^j/ 
not  good.     For  Anderson  faid,  that  a  conftable  may  commit  one  Dougl.359.a71, 
for  the  breach  of  the  peace  in  his  view,  buf  not  if  it  be  done  out 
of  his  fight ;   and  he  cannot  take  an  obligation  for  the  breach  of 
the  peace,  if  it  be  not  broken  in  his  view  ^  and  an  high -conftable 
is  not  fuch  an  officer,  nor  confcrVator  of  the  peace,  whereof  the 
conunon  law  takes  any  notice,  for  he  is  not  mentioned  in  any 
book  ;    and  neither  the  high  nor  petit  conftable  can  take  any 
man's  oatli,    that  he  is   in  fear  or  his  life  :  wherefore,    &c.— * 
Walmsley.  A  petit-conftable  may  commit  one  who  hath  broken 
the  peace,  although  it  were  out  ot  his  fight,  if  he  will  not  find 
lurct;ics  of  the  peace>  upon  information  that  one  intends  to  make 

B  b  4  a  bat^ 
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a  battery,  and  to  difturb  the  peace ;  for  by  preventing  of  the 
occafion  of  the  breach  of  the  peace,  it  fhall  be  well  prcfcrved. 
And  although  that  lO.  Eclw.  4.  22.  Edw.  4.  pL  25.  3.  Hen.  4. 
pL  9.  are,  that  he  may  commit  one  upon  view  of  the  breach  of 
the  peace,  and  make  him  find  furety  therefore ;  yet  44.  Edw.  3. 
title  "  Barr.^^  is,  that  he  may  do.  it  upon  information  of 
the  peace  broken,  or  to  be  broken,  or  that  he  comes  where  the 
perfons  are  aflembled  to  break  it  ;  for  thereby  the  breach  fhall  be 
avoided ;  but  he  may  not  take  fureties  by  recognizance  entered, 
becaufe  he  is  not  a  judge,  nor  any  officer  of  record^  but  is  elcfted 
by  matter  in  paisy  and  therefore  may  take  furety  by  matter  in  fait, 
vix.  the  obligation.  But  an  high-conflable  cannot  do  fo  ;  for  he 
is  not  a  confervator  of  the  peace  by  any  law,  nor  find  1  any  autho- 
rity which  mentions  him ;  and  in  the  north  there  are  not  any  high- 
conftables.  But  neither  high  nor  petit  conftable  can  take  an 
oath  of  any  one,  that  he  is  in  fear  of  his  life :  wherefore,  &c. — 
Beaumond.  a  conftable  and  fheri/F  are  confervators  of  the  peace 
at  the  common  law,  and  may  take  furety  of  tlie  peace  by  obligation, 
upon  view  of  the  peace  broken  or  tumult  made ;  otherwife  not. 
But  they  cannot  take  any  man's  oath  that  he  is  afraid  of  death  ; 
for  he  is  not  a  judge,  nor  officer  of  record  ;  which  is  the  reafon 
that  an  obligation ' taken  by  him  Ihall  be  in  his  own  name,  and 
pot  in  the  queen's  name  ;  and  Ihall  be  certified  at  the  feffions  of 
peace.  But  a  chief-conftable  cannot  do  fo  ;  nor  arc  they  by  tlic 
common  law,  but  by  cuftom,  and  for  conformity  :  wherefore,  &c. 
— Owen.  A  conftable  is  a  confervator  of  the  peace  by  the  com- 
mon law,  and  may  take  fureties  of  the  peace,  as  well  before  the 
peace  broken  as  after,  for  otherwife  it  would  be  too  late  ;  and 
this  authority  at  the  common  law  yet  remains,  and  tliat  a  chief- 
conftable  may  alfo  do  it. — But  notwithftanding  his  opinion, 
for  the  reafons  befqre  exprelled,  it  was  adjudged  for  the 
plaintiff. 

c^tB  5.    '  Mercer  ^gainji  Charter. 

Eafier  Term,  II.  Eliz.     Roll  16 \%. 

^u.  Tn  whrif       A  TTAINT  upon  a  verdift  in  an  aflife. — A  fpecial  verdift  was 

tn»ni>er  an  im-  "^^  found   which  was  imperfeft  in  divers   pouits,  and  how    it 

pcrfccl  fpecial     Ihould  be#r£medied  was  much  doub.tcd  ;  for  they  all  refolved_lie 

>e.Hi^,if«//aiflf  ^^Qyij  j^Q^  j^jiyg  a  certificate,  ahhouffh  a  certificate  lies  in  the  firft 

^.^  action.     A  ntvf  venire jaaas  alio  lies  not ;  becauie  no  vemre  facias 

Ante,  309.       lies  in  the  aftion,  but  it  was  a  jury  the  firft  day.     But  as  they 

Poft.  64f,  64.6.  were  now  advifed,  they  conceived  that  he  fliould  have  a  new 

F.  N.B.  108.D.  fummons  of  the  jurors  in  the  adtion.     Andekson  and  Beaumond 

Co.  Lit.  139.  a.  held,  that  he  might  difcontinue  this  aftion,  and  bring  a  new  at- 

3.i,LCom  402.  taint.     But  Walmsl^y  and  Owen  conceived,  that  after  a  dif- 

continuance  by  aft  of  the  part}*,  he  fhall  not  ha\x;  a  new  attaint ; 

neither  by  the  common  law,  nor  at  this  day  by  tli^  23.  Hen,  8. 

c.  3.   but  that  he  fliall  be  fined  and  ranfomed.     Bpt  they  all  re- 

folved,  that  after  a  nonfuit,  h^  fhall   not  have  a  new  attaint, 

neither  by  the  common  law  noi:  by  the  faid  ftatute.     Et  adjoKr-- 

natur^  •     ,      ^ 

£ald;ri]) 
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Baldwin  azainft  Wifeman,  CAt»  6, 

Trinity  Term,  36.  £//>:.    Roll  906. 
•TRESPASS.     Upon  a  fpccial  verdift  it  was  found,  that  Richard  A  dcvifc  to  -f. 
^     Baldivin  had  iffue  Richard  znA  Henry ^  and  two  daughters  ;  and  mtail,  «*  upon 
devifed  his  land  to  Henry\\\t2\\,  if  he  lived  unto  his  age  of  twenty-  "^  condition  thr:t 
four  years,  upon  condition  that  he  fliould  pay  lool.  to  his  daugh-  m  jB!Vand 
ters  ;  and  if  Henry  died  without  heir,  then  it  Richard  did  not  pay  « if  x  dies 
the  faid  lOol.  that  it  Ihould  remain  to  his  daughters  and  their  heirs.  "  without  heir. 
Whether  this  were  a  condition,  or  a  remainder  by  limitation  to  the  "  ^*^^"  *^^-  ^® 
daughters?  was  the  queftion. — Walmsley  and  Beaumond  held,  «?!!,^^I**!®  , 
that  It  was  a  condition  ;  and  Beaumond  laid,  that  a  devifc  to  «'  fhouid remaia 
7.  S.  paying  lOol.  to  J,  D.  and  if  he  fail,  that  it  Ihall  remain  to  •*  to  B.**    ihi» 
7.  Z).  is  a  void  remainder  ;  fo  a  devife  to  ji,  and  his  heirs,  and  if  **  *  t^nMtiom, 
he  die  without  heir,  that  it  (hall  remain  to  JS.  is  a  void  rcmain4er.  *"^  "**'  * ''""" 
But  Owen  e  contra  in  the  principal  cafe  ;  for  it  is  a  limitation  by  Ante  20c. 
reafon  of  the  intent. — But  lacing  afterwards  moved  again,  it  was         '      \ 
adjudged  according  to  the  opinion  of  Walmsley  ta  fuprd^  that  g^^^"^'''*"' 
it  is  not  any  limitation,  but  a  condition ;  and  that  Richard  was  in  Cowp.  84*.' 
for  the  condition  broken  {a).  Dougi.  63/75. 

68;. 
(a)  This  judgment  was  reverfed  upon  a     Clench,  and  Fekkkr,  to  be  a  limiratton, 
wric  of  error  in  the  qu3en*s  b^nch,  £ail.     and  not  a  condition.    Owen,  112.     Sec  alto 
37.  Eliz.  and  it  was  agreed  by  Gawoy,     Dyer,  128.    Plowd.  40S. 

Elizabeth  Countefs  of  Rutland  againji  Ifabd  Conntefs  of     Ca$i7. 

Rutland. 

P^LIZABETH  countefs  of  Rutland,  and  other  executors  of  En- Trover  Hea  by 
■*-^  WARD  carl  of  Rutland^  executor  o(  John  earl  0/ Rutland,  againft  ancxccuor 
Isabel  countefs  of  Rutland,     Aftion  upon  the  cafe  of  trover  of  di-  uponaconvor- 
▼ers  jewels  and  other  goods  to  the  value  of  loool.  and  alledgeth,  '^!!"  *"  thctinw 
that   the  defendant  knowing  thofe  goods  to  J'ppertain  to  John  ^jj^.^^  f,J^^' 
tarl  of  Rutland  in  his  life-time,  and  after  his  death  to  Edward  goods  have  nc- 
earl  of  Rutland^  as  executor  to  John,   and  after  his  death  to  the  ^cr  h::cn  in  the 
plaintiff,  as  executor  to  Edward,  executor  to  John,  had  con- '""^^;*' P"'^*^''"" 
verted  them  to  their  damage  of  ibodl.     The  defendant  pleaded  aL^'lh^m^e^o? 
not  guilty  ;  and  found  guilty  to  the  damage  of  940 1.  thcconverConit 

It  was  now  moved  in  arre'ft  of  judgment,  that  this  aftion  lies  not  traveifabK-, 
not  for  an  executor  upon  a  trover  and  converfion  in  the  time  of  *"^,"<^^  "o^*^ 
their  teftator  ;  for  it  is  not  within  tlie  4.  Edw.  3.  c.  7.*  as  a  quare  *^"^['^^'^ '"  ^^^ 
tmpedit   and   an  ejetliojie  firma  have  b'jen  taken  to  be  within  the  Po^?  ^^sr."!??- 
cquity  thereof.  n       ^  '" 

Secondly,  Becaufe  there  is  not  any  certain  time  (hewn  of.  the  ^^f^  ^V^'' 
converfion,  whether  it  were  in  the  time  of  the  teftator  or  of  the  Moor/ 2^6. 

executor.  a.Roll.Ab.  554. 

Yelverton  to  theory?  exception.     The  aft  ion  well  lies  for  an  Lut.167. 214. 
executor  by  the  equity  of  the  ftatute.      And  fo  it  was  adjudged  ^^^'^'^g'^^' 
Pafh.  33.  EH%,  B.  J5.  that  this  aftion  lies  for  executors  upon  a  Fop.  Vs9.'"' 
trover  and  converfion  in  the  time  of  their  teftator  ;  and  it  was  one  i.  Uon.  193J 
Drake* s  Cafe.-^To  the  fecond,  the  day  of  the  converfion  is  not  ma-  ^<^'  >o. 
terial  ;  for  be  it  in  the  time  of  the  one  or  the  other,  the  executor  ^^^'  2°* 
ihall  recover  and  have  damages  to  the  ufe  of  their  teftator.     But 
the  count  is  certain  enough;  for  it  is,  "  that  the  defendant  know- 
f*  ing  the  goods  to  be  tlie  goods  of  the  faid  John  earl  of  Rutland, 
V  aiid  intending  to  defraud  tixe  plaintiffs,^  had  converted  tliem  ;" 

fa 
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RuTtAKD    fo  of  neceffity  it  is  to  be  intended,  that  the  converfion  was  in  the 
agaiiifi       plaintiff's  time. 

RuTLAWD.  ^5  ^Q  ^jj^  £j^^  all  THE  Justices  refolved,  that  an  executor 
may  well  maintain  an  adion  for  goods  converted  in  the  time  of 
their  teftator,  by  the  equity  of  the  4.  Edw.  3.  c.  7.  as  well  as  a 
quare  impedit ;  and  fo  is  the  common  experience  at  this  day. 

But  as  to  the  fecond,  Beaumond  and  Ow^n  held  it  to  be  a 
material  exception  ;  for  the  day  of  the  converfion  ought  to  be  ex- 
prefly  laid,  although  it  is  not  traverfable  :  for  it  is  matter  of  fub- 
ftance,  and  the  point  of  the  a£tion ;  and  therefore  the  day  and 

Elace  of  the  converfion'  ought  to  be  exprefly  mentioned.  And  it 
ath  been  adjudged  in  the  queen's  bench  in  StranJhanCs  Cafe^  and 
in  Sir  Thomas  Fyllijions  Cafe,  that  the  place  of  the  converfion 
ought  to  be  laid ;  otherwife  it  is  ill  :  and  as  this  cafe  is,  the  adtion 
may  be  brought  of  the  converfion  in  the  time  of  the  teftator,  or  in 
his  own  time  :  and  it  is  doubtful  in  whofe  right  it  is  brought,  for 
want  of  the  time  certainly  exprefled :  and  in  the  one  cafe  he  ought 
to  have  his  adion  upon  the  flatute ;  and  in  the  other  cafe,  by  the 
common  law ;  wherefore  it  is  not  good. 

But  Anderson  and  Walmsley  held  ftronglyto  the  contrary: 
for  the  cafe  being  agreed,  that  tlie  executors  (hall  have  the  a^ion 
as  well  for  tlie  converfion  in  the  time  of  their  teftator  as  in  their 
own  time,  it  is  not  material  in  whofe  right  the  a£tion  is  brought ; 
for  they  are  to  recover  damages  to  the  ufe  of  their  teftator  both 
ways.  And  it  is  agreed  on  all  fides,  that  the  day  laid  down  is  not 
traverfable :  and  not  being  exprefled,  it  is  not  much  material ;  nor 
the  inqueft  (hall  not  have  regard  thereto :  but  the  time  is  well  laid 
down  ;  for  it  is  foji  mortem^  intending  to  defraud  :  fo  of  neceflity 
it  is  to  be  intended,  that  the  converfion  \irzspoJl  mortem.  And  as 
to  the  cafes  cited,  that  the  place  of  the  converfion  is  material  in  this 
aftion,  that  is,  becaufe  otherwife  there  cannot  be  any  trial,  if  na 
place  had  been  alledged ;  but  as  this  cafe  is,  being  after  verdift,  it 
is  not  any  exception  to  ftay  the  judgment ;  although  perad venture 
it  might  have  been  an  exception,  if  thepc  had  been  a  demurrer 
thereupon ;  for  that  is  not  in  default  of  fubftance,  but  it  is  to  the 
manner  only. — Afterwards,  in  this  Term,  the  rect)rd  of  the  cafe  of 
|,RoL485,  Rujfel  and  Pratt y  which  was  Hilary^  21.  Eliz.  Roli 410.  in  banco 
regimPy  was  brought  in  and  Ihcwn ;  and  in  that  it  was  proved,  that 
an  aftion  lies  for  an  executor  for  a  converfion  in  the  time  of  his 
teftator ;  but  nothing  proved  for  the  day.  And  it  was  faid  by 
Anderson,  that  the  Lord  Chiefjujlice  and  Chief  Baron  were  of 
this  opinion.  But  further  day  was  given  till  the  next  Term;  and 
if  any  of  the  parties  died,  judgment  (hould  be  tunc  fro  nunc. — And 
afterward,  tJbe  next  Term,  it  was  adjudged  accordingly  for  the 
plaintiff. 

Several  execu.  NoTA,  That  in  this  cafe  it  was  refolved,  that  three  executors 
torsmayfuc  by  bringing  this  ^^ftion,  and  the  one  being  an  infant,  and  they  all 
attorney,  tho'  f^^  ^y  attorney,  that  it  was  good ;  becaufe  they  all  are  but  one 
arrwUhin^c.  p^rfon,  and  fue  in  autre  droits  -and  not  in  their  own  right ;  and  it 
IS  not  reafonable  tliat  one  or  two  Ihould  fue  by  attorney,  and  a 
'.'sid"'^''***^*  third  by  guardian  or  prochein  amy. 
«.Mod,  %^,n     $ed  vide  a«  Saqnd,  %iy   i.  Veat.  zoz.    j.  Mod.  296.    1,  UV.  199.  antra, 

Walkct 
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Walker  againft  Collier.  «^*  «• 

Hilary  Tirm,  36.  Elisc.  Roll  906.  or  306. 
•'pRESPASS.    Upon  a  fpccial  vcrdift  the  cafe  was,  The  land  Adcvlifetoooe 
"*■    was  devifed  to  one  for  life,  remainder  to  the  plaintiff,  paying  ^^  '**^!^^f ' 
five  and  forty  (hillings  to  John  S.  and  it  was  found,  that  the  land  p^yH^T^^ 
was  worth  three  pounds  ter  annum.    The  tenant  for  life  died ;  and,  fum  to  a  thud 
Whether  the  plaintiff  haa  thereby  a  fee,  or  for  life  ?  was  the  quef-  pcrfon;  tbere^ 
tion. — And  all  the  Court  refolved,  without  any  great  argument,  maindcr-maii 
that  he  fhould  have  it  in  fee,  efpecially  when  the  money  is  not  ap-  ^^^Y^j^  *" 
pointed  to  be  annually  paid.     And  Anderson  ^aid,  that  this  Antc|*io6.aoc. 
word  **  faying*^  made  nis  eftate  conditional :  but  the  not  finding  ^0^!^%,^^^ 


whether  It  was  paid  is  not  material ;  no  more  is  the  finding  of  the  5.C0.21. 
value.     Wherefore  it  was  adjudged  utfupra  for  the  plaintiff.  6.  Co.  16*.  •• 

Cro.  Car.  158.416.    Cro.  Jac.  527.    2,  Mod.  25.     Salk.  685.    Cowp.  835.     a.  Vera.  xo6.  564. 687. 
Otlb.  Oer.  21,  M«     Cpwp.  841. 

Chomley  agalnji  Humble.  Ca«s  9. 

Hilury  Tirm^  35.  Elix.     Roll  2018. 

nPRESPASS-    Upon  demurrer  the  cafe  was,  A  feoffment  was  AfeofRnmtto 
^    made  to  the  ule  of  one  for  life,  remainder  to  Henry  Chomley  in  «'*  for  life, with 
tail,  remainder  to  anotlier  in  tail,  remainder  over  in  fee  to  the  lord  |]^°tl[^^ 
chamberlain,  Lord  Hunfdon^  with  this  provtfo^    **  That  if  any  of  that'ifmy'of** 
**  them  in  remainder  in  tail^o  about  to  levy  afine^  or  to  do  any  a£l,  theminrcmaio- 
"  whereby  the  ufes  limited  mail  not  take  efreft  according  to  the  dcrinuUihali 
^*  limitation,  or  that  there  fhall  beany  difcontinuance ;  that  then  ^^^  "** 
/*  the  eftate  of  him  who  fo  goeth  about  fhall  ceafe,as  if  he  were  na-  refpcaliohim, 
^*  turally  dead,   and  no  otherwife."    And,  Whether  this  were  a  as  if  he  wo* 
good  provifoy  and  th^t  the  eftate  Ihall  ceafe  by  fuch  an  aft  done?  dead.    This 
was  the  queftion.  pr^vifoii  rcpug. 

After  argument  by  the  Serjeants  on  either  fide,   the  Court  "^''^"^a^ 

...  1    1    •  ..■',.■'  J  '  ana  jigaiDlt  law, 

qeu  vered  tlieir  opmion,  that  it  was  not  good. 

Anperson.    At  the  common  law  cejiuy  que  ufe  had  nothing;  |'^Jf**^ 
pnd  an  eftate  of  inheritance  at  the  common  law  cannot  ceafe  ;  and  i.'And.  xJa! 
the  ftatute  of  ufes  doth  not  help  it :  for  the  ftatute  cannot  help  any  Hob.  i>o. 
life,  where  there  is  not  any  pcrfon  who  is  feifed  to  the  ufe.  Cro.  jac.  696. 

Walmsley.     The  provijo^  that  it  Ihall  ceafe,  as  if  he  were  na-  ^9?* 
turally  dead,  is  void,  and  without  fenfe ;  for  if  he  were  dead,  it  *' ^      '**' 
ftiould  defcend  to  the  fon,  and  he  (hould  be  in,  in  the  per j  bv  the  6.  Co.  43.  a. 
father,  and  it  Ihould  come  unto  him  quajt  by  degrees  and  Iteps ;  10.  Co.  42.  u. 
but  th^t    cannot   be    when  the    father   is  in  ejfi    and    living  :  Wjnch  56. 
wherefore  the  words  in  the  provifo  to  this  purpofe  are  void,  and  Jl  ^^^'^  34^ 
without  any  figniflcation,  and  tHey  are  as  if  they  never  had  been  5,!^^'^^*'   •** 
mentioned  ;  and  fo  it  is  an  eftate  tail  abfolute  and  without  con-  ,^Bac.  Abr. 
^ition:  but  in  entry  into  religion,  the  land  Ihall  defcend  to  tlie4"f4'»« 
fon  ;  for  the  law  reputes  him  dead.     But  if  an  aft  of  parliament  4*  BacAbr* 
had  been  made  ut  fupra^   it  Ihould  be  good  enough,  and  fhould  J^*^"  . 
make  a  difccnt  to  the  fon  without  death  ;  but  by  conveyance  there         '   ^' 
pannot  any  fuch  difcent  be  made  {a)  :  and  an  eftate  of  inheritance  («)  Ante,  361^ 
^n  land  cannot  be  made  to  ceafe  by  any  conveyance,  without  fomc  6.  Co.  40.  b^ 
other  aft  doing.-rrBEAUMOND  ad  idem.     An  eftate  in  tail  cannot  ^*^^'  |5S- 
f:eafe  at  the  coipmon  law,  no  more  can  it  in  ufe  at  this  day ;  for  py,  xlxX. 
it  is  as  an  cft^e  executed  at  the  common  law  ;  and  the  iffue  can- 
not have  a  formedon^  living  the  father  ;  and  that  feoffees  at  this 
iJay  Ihould  be  icifcd  to  his  ufe  is  abfurd.     Wherefore,  &c.    Sea 

qdjournatur^ 
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CHOMLtT  adjournatury  and  not  adjudged  at  that  time. — But  afterwards  in  the 
.  «^«»V  next  Term  adjudged,  that  the  provifo  was  not  good  (b)y  and  that 
"HuMBti      ^YiQ  j^^g  ^Q^jj  ^^^  Y^^^^  j^  fQj  ^j^^  forfeiture,     i .  Co.  86. 

{})  Moor,  592.     1.  Co.  13S.  b.    Co. LiL  27.  a.     6.  Co.  41.  b*    8.C0.  17.  a. 

Case  10.     '  Dyotto  agatnft  Cqrredale. 

In  accrunt  A  CCOMPT.    Suppofing  that  he  was  his  receiver  at  London  to 

againft  a  re-  ^x  render  accompt.  The  defendant  faith,  that  he  received  it  at 
wlr^'  h!r«^**  X/ici^/^W  to  deliver  over  to  J.  S.  which  he  had  delivered,  absque 
ceived  it  not  ^^^  ^^^^^  1^^  ^^^  his  receiver  at  London. — And  it  was  thereupon 
local,  but  tran-  demurred  ;  and  without  argument  adjudged  for  the  plaintiff :  for 
fitory,  and  the  place  of  the  receipt  is  not  traver fable  ;  for.tlie  receipt  is  not 
therefore  not  j^^j  j^^^  tranfitory,  which  matter  may  be  given  in  evidence  in 
Aml^*68?i84.  ^^y  pl*^^-  But  if  the  traverfe  had  been,  absque  hoc  that  he  re- 
port. 667.'705.  ceived  it  in  another  manner,  it  had  been  well  enough.  Where- 
842.  fore  it  was  adjudged  utfupra,  . 

5.Com.Dig.7i7. 

Ck%%iu  Howlet  Jf/j/'/jy?  Olbourn. 

An  ajfumpfa  A  SSUMPSIT.  The  cafe  was,  That  one  delivered  ten  pounds  to 
wiiinot  lie  upon  ^^  the  defendant  to  deliver  to  the  plaintiff;  and  the  defendant 
apromifetopay  promifed  the  plaintiff  to  pay  it  unto  him.  Upon  this  the  plaintiff 
cdvcdf^a*'  brought  his  ad^ion.— And  ruled,  that  it  lies  not.  ButWALMSLEY 
third  pcrfon,  faid,  if  the  plaintiff  had  given  a  day  before  the  payment  thereof,  it 
unJer»adayof  had  been  a  good  consideration.  ' 

payment  be 
given.    ^iMrr#.  Cowp.  290.    PougL  23. 

Ca8«  12.  Eylet  againft  Lane  and  Pers. 

A  recovery  in  HnRESPASS.  It  was  found  by  fpecial  verdift,  that  the  land 
the  lord's  cdurt  X.  was  dcmiiable  in  fee,  or  in  tail  by  the  cuftom  ;  and  that  tliis 
ITtliuVX^*^  ^^"^  ^'^^  dcmifed  in  tail  by  copy,  and  that  the  copyholder  fuffered 
dcr  h  a«fcon-  ^  recovery  in  a  writ  of  entry  in  the />£/?,  with  voucher  over  \  and 
tiniiance;  and  that  fuch  recpveries  were  not  ufed  there  before:  and.  Whether 
fume\i\ii%  this  lhv.uld  bind  the  eftate  tailor  no?  was  the  queftion. — And 
not  a  bar.  ^^UE  CouRT  upon  motion  thereof  conceived,  tliat  it  fhould  be 
Vo^'xou  ^*^^  ^^  warrant  fuch  recoveries,  unlefs  there  be  a  fpecial  cuftoro 
to  maintain  it ;  and  it  is  hard  to  maintain  it ;  for  a  warrajity  cannot 
afcom^  Di^°^*  be  annexed  to  fuch  an  eftate.  ^hiarc—But  afterwards  it  was  ad- 
52«.^  '  '^  judged,  that  this  recovery  being  againft  the  tenant  in  tail  himfelf,  was 
Gilb.  Ten.  176.  at  the  Icaft  a  difcontinuan'^c,  as  it  is  of  a  »":co very  againft  tenant  in 
529.  tail  in  pofleirion  at  the  common  law  :  but,  Whether  it  were  a  bar 

^'^^'if^'c^^'  to  the  intail  or  not '  they  agreed  not  in  opinion.     But  for  tlie  caufc 

'    *  '     '      of  the  difcontinifance,  judgment  was  given  for  the  defendant. 

Case  13.  Pfice  agai?ift  Williams'. 

If  the  grantee  "PvEBT  as  executor  to  Lndy  Price  upon  an  obligation.  The  con- 
of  an  annuity  -■-^  dition  was  for  the  payment  annually  of  forty  pounds  during 
die  before  the  the  life  of  the  ladv  at  the  feaft  of  Saint  Mtchad  and  the  Jnnuncl- 
"^^c^l^^vz^^  fl/;o;f,  or  within  thirty  days  after  every  of  the  faid  feafts.  The 
mcnt  is  dif-  l^dy  dies  within  the  thirty  days:  Whether  this  (hall  difcharge  the 
fhargcd.  payment  due  at  the  faid  feaft  before  her  deatli  ?-^And  the  Court 

held  that  it  did  (a). 
I •,  Cq«  1(3.  79«  b.     I.  Lev.  54.    Dougl.  ^i^^    Cowp.  540.      i.  Term  Kep.  366.     i.  Peer.  WiU.  xyp. 

(«)  Vide  II.  Ceo.  2.  c.  19.  f.  15.  as  to  the  recovery  of  jTontsfrom  onaer-tcoants  when 
tfn^ntf  (or  life  ^ie  bt^oix  the  r^nt  is  payable, 
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Percy  againji  Bardolf.  ---  •a"  »^ 

Uilaty  Tirm,  37,  EHx.'^Im  tbt  Exchequer  Chamber. 

TERROR  upon  a  judgment  given  in  the  queen's  bench.    Debt  Atafiatur  iball 
^^  was  brought  againft  baron  znd  feme,  for  the  debt  of  the  feme,  )^^^ 
upon  an  obligation  made  by  the  feme  dumfolafuit.      Upon  non  ejl  US^m^i  ^r  the 
/b^Mm  plead^^and  found  for  the  plaintiff,  judgment  was,  that  the  debt  of  his  wife. 
baron  mall  be  in  mifenHirdia^  and  that  Xkitfeme  caj^atur^'-^And  this  ^^^ 
being  afligned  for  error,  the  judgment  was  reverled  ;  for  it  Ihould  q^^  j„^  ^'^j, 
he  capiantur  for  both.     34,  Hen.  6.  pi.  23.     15.  Edw.  4.  pL  2.     3.  440. 
£dw.  4.pL  24.    4.  Edw.  4. pi.  25.    I .  Hen.  T.pl.  25.  -9.  iJfil.  6.  pL  9.  »•  R^o*  Ab.  211. 

Cro.  Ctr«  407*. 
9.  Co.  72.— Sed  vide  Cro«  Cv,  $13.    Hob,  98.  loi.  <aR/r«.    &ee  Stni.  1x67.  1137.  Wllfofi,  149. 
1.  Term  Kep.  486. 


£«ftec 
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37^  Eliz.     In  the  Queen's  Benefit 

Sf'r  John  Popham,  Knt.  Chief  Juftice. 

Sir  Francis  Gfawdy,  KnU  ^ 

John  Clench,  Efq.  [  Juflicts. 

Edward  Fenner,  Efq.  J 

Sir  Edward  Coke,  Knt.  Attorney  General. 

Sir  Thomas  Fleming,  Knt.  Solicitor  Genera/.  • 


CAt«  I.  Dudley  againft  Kington. 

Xvidence  that  a  f  ^EBT  Upon  an  obligition.  The  condition  was,  that  if  the 
Tptxtonttimpitd  I  1  plaintiff  had  poi&lled  and  enjoyed  tlie  office  of  beadlefhip 
an  office  by  J_-^  of  the  court  of  confcience  in  London^  that  then,  &c.  The 
moT^'he  ^^^f^ndant  pleaded,  aiiod  hahuiti  gavifus  futt  et  occupavitj  l^c.  whcrt- 
Wthe  office,  upon  they  were  at  imie.  And  tibe  jury  found,  that  the  plaintiff  did 
Moor,  4ot.  cxercife  and  occupy  that  office  from  the  time  of  the  bond  made 
Ccmp.  66/502.  until  that  time  ;  but  whether  it  were  an  office  dejwre  they  knew 
i.TomRqi.  not.  Et Jt  fupertotam  materiam  viditur  Curiitf  that  THAT  Ihould 
**'•  be  faid  to  be  an  having,  pofleffing  and  enjoying  of  the  office,  they 

found  for  the  defendant  ;  otherwife  for  the  plaintiff. — And 
Harris  fcrjcant  hereupon  moved,  that  this  verdift  is  for  the 
plaintiff;  for  this  occupying  of  the  office  cannot  be  faid  to  be  an 
having  and  enjoying  thereof;  for  a  deputy  may  exercife  an  office, 
yet  he  hath  not  any  office  ;  as  39.  Hen,  6.  is. — And  to  that  opinion 
Gawdy  inclined  ;  for  it  ought  to  be  an  having  in  interefl^  and  not 
only  an  occupation  which  (hall  make  a  performance  of  the  condi- 
tion.— But  Popham,  Fenner,  and  Clench,  i  contra.  For 
Fenner  faid,  tliere  was  a  diverfity  betwixt  an  office  in  verity,  and 
an  office  in  reputation  only :  for  an  office  in  reputation  which  is 
not  revera^  one  cannot  have  any  other  poficffion  than  by  the 
occupation  thereof;  and  the  occupying  thereof  is  all  the  enjoying 
which  may  be  of  it ;  for  it  is  not  an  office  in  intereft,  but  only  in 
the  name  and  ufe  thereof;  and  therefore  there  cannot  be  any 
intereft  thereof  but  by  the  ufing  it ;  as  to  have  the  office  oF 
nurfhalortryor  before  the  Juftices  of  affife,  or  the  like.  Where- 
fore, &c.— And  afterwards  judgment  was  given  accordingly  for  the 
defendant. 

Q^^^  ,^  Girland  againft  Sharp. 

A  •/#  cannot  be  TTRESPASS.    Upon  demurrer  the  cafe  was,  That  one  infeoffed 

limited  upon  a    •*"    his  two  fons  to  the  ufe  of  himfelf  for  life,  and  after  to  the  ulc 

V**  of  them  and  their  heirs,  ad  ultimam  voluntatemfuam  pcrimplendam ; 

SeeNote(i),    ^^^  afterwards  devifed  it  to  Sharps  the  defendant,  in  fee;  and, 

Co.  Lit.  zju  b.  Whether  Sharp  herebv  fhall  havethe  land,  or  not  ?  was  the  queflion. 

— Gawdy  conceived,  that  he  (hould  not;  for  an  ufe  cannot  be 

limited  upon  an  ufe  ;  then  when  he  limits  it  to  the  ufe  of  his  two 

fons  and  their  heirs,  he  cannot  afterwards  limit  it  to  the  ufes  of  his 

laft  will.    But  the  words,  ad  per/ormandum  ultimam  VQltintaum^  ^ 

to 
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to  limit  any  ufes  thereby,  are  void  words.    And  to  that  opinion  GniAND 

Clench  agreed:  but  Fenner  doubted  thereof.     Wherefore  it  fsr«'«^ 

was  adjourned,  Sha.f. 

Thinn  againft  Chomley.  Cai«3. 

Trinity  Term^    36.  Eli%.     Roll  842. 
T^EBT.     And  declares,  that  he  let  certain  land  to  Jgar  for  one-  if,  tenant  mtn 
^^  and-twenty  years,  rendering  annually  at  the  Temple  Churchy  is  chargeable 
London^  thirty  pounds  at  Aftchaelmas  and  the  Annunciation.     Etji  ^^^^  tbe  rent 
contingat  that  the  faid  rent  Ihould  be  behind,  and  not  paid  at  the  f,^|^^^,J^ 
days,   &c.    that  then  the  faid  A^ar^  his  executors  and  affigns,  j^nd^theaffipiee 
ihould  forfeit  nomine  potna  three  (hillings  and  four-pence  for  every  is  char^bie 
day  which  ihould  incur  after  fuch  default,  until  the  faid  rent  and  ^'th  the  penalty 
arrearages  ihould  be  paid.     That  afterward,   upon  28.  February^  f^*"  ■'^^ 
3^.  Eli%.  the  faid^^^r  granted  his  eftate  to  the  defendant ;  and  that  ^^^'[?^g" 
after  the  grant  at  Michaelmas^  anno  35.  Eliz.  the  rent  was  arrear, 
and  not  paid ;  and  it  was  in  arrear  for  five  hundred  feventy-fix  ^?'^'  '*^* 
days  after.     And  that  at  another  rent  day  it  was  in  arrear,  and  not  j^^^^ 
paid,  and  remained  in  arrear  for  twelve  days.     Wherefore  he  had  Hob.  \%,  ' 
forfeited,  &c-     Whereupon  he  demanded  three  hundred  pounds  Doogi.  643. 
fix  teen  ihillings  and  eight  pence.     The  defendant  thereupon  pleaded  ^S^*  7^4- 
nil  debet  \  and  it  was  found  againft  him. 

It  was  now  moved  in  arreft  of  judgment,  that  this  aftion  lies 
not  againft  the  aifignee ;  for  this  penalty  is  merely  founded  upon 
the  contraft,  which  is  in  privity  betwixt  the  leiTor  and  the  leifee ; 
and  it  runs  not  with  the  land. 

ButGAWDY  and  Clench  held  that  it  well  lay  ;  for  the  land  is 
charged  therewith;  and  the  affignee  for  his  own  time  fhall  be 
chargeable.  But  Fekner  held  e  contra;. for  the  penalty  is  quaji 
collateral. 

Fekker  alfo  moved,  that  the  declaration  was  not  good  ;  for  he 
is  not  entitled  to  the  penalty,  unlefs  the  rent  be  demanded,  no  more 
than  he  ihould  be  to  the  forfeiture  of  a  Icafefor  non-payment. 

Gawdy.     It  is  not  alike  ;^  for  the  condition  which  goes  in  co.  70.  x8.  b. 
defeafance  of  an  eftate  ihall  be  taken  ftriftly ;  but  the  penalty  is  in 
nature  of  the  rent :  and  as  he  ihall  have  the  rent  itfelf  without 
demand,   fo  he  ihall  have  the  penalty.     And  to  that  opinion 
Clench  agreed,  Popham  ab/ente.     Wherefore  it  was  adjourned. 

Goodale  againft  Wyer.  Caif  4. 

Hilary  Term,  ^j.Eliz.     Roll  805. 

P  JECTIONE  FlRM-«  for  lands  in  Aylejbury.    Upon  a  fpedal  a  condition  to 
*^  vcrdift  the  cafe  was,  That  Sir  John  Packington^  by  deed  indented,  pay  the  htin, 
infeofFed  of  thofe  lands  one  fVoodliff^  yx^on  condition,  that  if  Ar  paid  *c.of  the 
to  the  heirs,  executors,  or  adminiftrators  of  Woodliffoxit  hundred     ^^1^  5-. 
marks  within  a  year  after  his  deatli,  that  then  charta  pradiiia  et  bwMfidg 
Jjsijinafuptrinde  deliberata  forct  vacua  et  nullius  effetlus^      fVoodliff^^ymttii  to  th? 


infeofts  J.  S.  thereof,  and  dies ;  and  within  a  year  after  his  death  ^^  "Jthough 
Sir  John  PacHnFton  agrees  with  the  heir  of  rVoodliff  for  thirty  and  ^^^^^^ 
two  pounds  to  De  paid  in  iatisfaftion  of  the  hundred  marks.     Ne-  JUJntover;  bat 


verthelefs  at  the  day  he  paid  unto  him  the  one  hundred  marks,  upon  a  covinous  pay- 
his  promife  beforehand  to  re -deliver  all  unto  him  but  the  two  and  mcnt  ihall  not 
thirty  pounds  ;  and  the  heir  tlien  returned  back  unto  him  all  but  ^'^^^  J?*  ^^^ 
the  two  and  thirty  pounds.     And  hereupon  Sir  John  -^«^*'»^^o«  fcoffiL*^ 
entered  upon  J.  S.  who  entered  and  let  it  to  the  plaintiff.  Ante,  67. 

Pop- 
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GooDAie         PoPHAM.     Although  the  one  hundred  marks  were  entireJf 
ogMfift       paid,  and  fo  the  condition  was  performed  in  words,  yet  circum- 
ftance  will  make  it  to  be  no  payment  nor  performance  in  law  ;  for 
Co.Ut. 95. 209.  payments  ought  to  be  plain  and  true:  but  here  there  is  not  any 
Moor,  708.        true  payment  of  more  than  thirty  and  two  pounds;  foroftho 
^'^^•95-  refidue  there  was  not  any  payment  ;  for   he   that  paid  it  may 

Gouldf.  177!*^  thereof  have  an  account  againft  him  who  received  it:  and  it  is  ai 
Poph.  99.  '  no  payment,  but  quaji  a  receipt  to  render  an  accompt.  And  to 
Codb.  299.       that  opinion  Gawdy  fcemcd  to  agree. 

I.  Wcod'sCon.  Gawd  Y  alfo  held,  that  the  money  ought  to  have  been  piid  here 
V\  ^62!  *^^'  ^^  ^^^^  aflignee ;  for  he  is  tlie  party  who  is  to  have  the  lofs  ;  and 
Shep/xoucb.  therefore  he  ought  to  have  the  payment.  And  although  he  be  not 
X40.  named  it  is  not  material :  and  for  that  purpofc  v/V.f  6.  Rich.  2.  *'  ^nd 

"  Juris  clamat.^'' — Wherefore  they  advifeci  the  jury  to  finfl  this  matter 
fpecially  ;  and  fo  they  did.  Suaretamen  deceo^Pakinsj  148.  And 
after  argument  it  was  adjudgea  accordingly  for  the  plaintiff,  for  the 
"  reafon  before  fpecified. — Note,  That  afterwards  a  writ  of  error 
was  brought  upon  this  judgment,  and  the  error  was  afligned  in 
point  of  law:  and  affirmed  that  they  were  good  words  of  a  condi- 
tion ;  and  that  tliis  payment  being  covinous,  was  no  performance. 
5.  Co.  95.  b. 

Case  5.  •  Hill  againft  Pridcaux, 

Totrefpafs  for  T^RESPASS.  For  that  he  chafed  his  cattle  in  tantum  ita  quod  per 
chafing  cattle  fugat'ionem  intcrierunt.     The  defendant  pleads,  that  the  place 

i/tf  y«»</ it  died,  where,  &c.  is  holden  of  him  by  .fuch  fervices  ;  and  he  diftrained 
•juitiricarion  of  thofe  beafts,  and  impounded  them  in  a  pound  overt ;  and  that  they 
out'anW^^^^^^^  died  x\itzt  defame  in  default  of  the  plaintiff,  the  which  is  the  fame 
the  death  is'bad.  trcfpafs  :  and  it  was  thereupon  demurred. — And  without  argu- 
Ante,3o.94.  ment  adjudged  for  the  plaintiff;  for  when  the  plaintiff  alledged, 
Sesi,  Lev.  aSt.  ^'^*^  ^^  ^^«///w  effugavit  quod  per  effitgationcm  inter ierunt^  and.  he 
Salk.459.  where  pleads,  quodfame  interieruni^  that  is  not  any  plea  without  a  traverfe, 
this  isdctiicd  to  quod  per  effugationem  non  interierunt. 
be  law 

Case  6.  Jcnkinfon  againft  Mayne. 

Words.  A  CTION  for  thefe  words :  **  The  plaintiff  deferred   to  have 

Moor,4or.  .*'  his  ears  nailed  to  the  pillory." — Adjudged  that  the  a&ioil 

Ante,  67.  lies. 

^  caseV  Smith  againft  Vanger  Colgay. 

A  dmi  'ftra  TPRESPASS  by  an  adminiftrator  de  bonis  afportaiis  in  vita  intefiati, 
tor  may  main-  After  verdift  it  was  moved  in  arreft  of  judgment,  that  thi« 

tan  an  aftion  aftion  is  not  given  by  the  4.  Edw.  3.  c.  7. — But  ruled  witli out  ar- 
for  trefpaji  in  gument,  that  the  aft  ion  lay  by  the  equity  of  the  flatute  ;  for  it  is  in 
IheiiitftaTa''^  cqual  mifchief.     14.  Hen,  7.  pi.  13.  "  Jccord.'' 

''^"c^aI^s.  -^^^^  ^^  Pembroke  againfl  Sir  Henry  Berkley. 

Eafter  Term,  36.  Elix.     Roll  351, 

A  CTION  upon  the  cafe,  for  difturbing  him  to  execute  his  office. 
A  grant  of  a  x\  \jpon  demurrer  the  cafe  was.  That  the  Earl  of  Pembroke 
""i'^ioT jDE^if^'  '^'^^^  ^^^^^^  ^^  ^^^  ^^  ^^^  manor  of  Froomfwood,  in  the  county 
•*  and  tUc  fald  yf  B,  (tbegranUe)  doth  covenant  not  to  fell  or  cut  any  wood  but  for  neceifary  browze'* 
^-ihc  heir  of  the  cntntee  cuts  down  four  oaks— this  ii  no  forfeiture  $  for  the  proviso  is  a  tw^tm  and 
•ot  a  C6f  MccAi.    Pott.  ^6o.    Moor^  7o6t     >.  And,  10.    !•  Cd  7i.b«  ^I'opht  ti6.    Could,  ijo* 

Of 
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K>{  Somerfet^  witli  the  cuftody  of  the  foreft  of  Fromejivpod  thereto     Pkm»«ok« 
appertaining  (the  foreft  being  the  queen's),  he  granted  by  inden-        '>^«»V' 
ture  to  5/>  Maurice  Berkley^  fatlier  to  the  defendant,  and   to  the    ^***^*^* 
heirs  males  of  his  body,  the  office  of  the  lieutenantfhipof  the  foreft,  5.  Co.  76. 
and  the  cuftody  of  a  walk  within  the  faid  foreft  called  Stavordale  9-Co*  5o« 
fValk^  with  all  fees  thereto   apperuining:     "  Provided,  .and  p^^"'*9' 
•*  tlie  faid  Maurice  Berkley  doth  covenant,  promife,  and  grant  for  Moor,  707. 
**  him,  his  heirs,  &c.  that  the  faid  earl,.  &c.   fhall  have  the  com-  1.  Mod.  lax. 
**  mand  of  the  game  there.    Provided  alfo,  and  the  faid  Mau- 
**  rue  Berkley  doth  further  covenant,  not  to  fell  or  cut  any  wood» 
**  but  for  neceflary  browfe."     Sir  Maurice  Berkley  dies,  and  after- 
wards Sir  Henry  Berkley  being  his  heir,  enters  and  cuts  down  four 
oaks,  whereupon  the  earl  claimed  it  for  the  condition  broken  : 
and.  Whether  it  were  a  condition  or  but  a  covenant,  and  whether 
it  were  broken,  and  if  the  eftate  of  Sir  Henry  Berkley  by  this  aft 
done,  be  determined  and  forfeited  ?  were  the  queftions. 

Tanfield  and  Atkinson  argued  that  it  was  but  a  covenant, 
and  not  a  condition ;  for  the  words  are  all  the  words  of  the  leflee, 
and  there  is  not  any  reftraint  jmpofed  by  the  leflbr;  and  being 
conjoined  by  the  lefliee  with  the  covenant,  are  only  of  the  nature 
of  a  covenant,  and  not  conditional.  But  if  it  had  been,  "  Pro-  Ame,2QSi. 
**  vided  always,  and  it  is  covenanted,  &c."  there peradventure  it 
might  have  been  a  condition ;  for  they  are  the  words  as  well  of  the 
leflbr  as  of  tAe  leflee  ;  and  in  proof  thereof  relied  upon  28.  Hen. 
8.  pL  6.  bi  13.  3.  Is^  4-  Phil,  iff  Mar.  150.  Gravenor's  Cafcy 
5.  Eliz-  222.  Jsf  318-  That  the  word  Proviso  being  coupled  with 
a  covenant,  and  being  fpoken  by  the  leflee  only,  do  not  amount  to 
a  condition,  but  to  a  covenant  only.     But  Pafch.  33.  EU%.  Rot. 

J 09.  in  the  common  pleas,  betwixt  Symfon  and  Totterell^  where  a 
Proviso  was,  '*  And  it  is  covenanted  and  granted  that  the  leflTee  Antc,a4j; 
**  fhall  not  aflign  his  term/'  it  was  adjudged  to  be  a  condition,  for 
the  reafons  before;  and  here  are  not  any  words  which  fhew  the  in- 
tent of  the  parties  to  make  the  eftate  conditional ;  but  rather  i 
contra.  For  the  firft  clearly  is  not  any  condition,  but  a  covenant 
only.  And  of  tlie  fame  nature  is  the  fecond,  for  that  is,  "  pro- 
**  vided  alfo,  &c."  which  is  in  the  fame  manner;  and  although  the 
words  in  the  indenture  are  quq/i  the  words  of  both,  yet  they  are 
properly  the  words  of  him  who  fpeaksthem. 

Coke,  the  ^cins  Attorney^  and  Williams,  ferjeani\  e  contra. 
For  this  Proviso  founds  as  a  condition,becaufe  it  ^2LnA%  fubftan" 
tive\  and  it  is  to  reftrain  the  doing  of  a  thing;  and  it  is  alio  a 
covenant  of  the  breach  whereof  damages  fhall  be  recovered.  But 
admit  it  were  not  a  condition,  yet  the  cutting  down  of  the  trees 
was  a  forfeiture  of  his  office,  by  a  condition  in  law  annexed  there- 
to, whereof  the  earl  fhall  take  advantage,  and  not  the  queen,  as 
29.'  Hen.  6.  is. 

Ga  wd  Y.  This  provifo  here  is  not  any  condition ;  for  a  provifo  of 
itfelf  in  a  deed  which  hath  not  any  perfeft  fcntencc  annexed  thereto, 
is  neither  a  condition  nor  a  covenant.  For  the  conclufion  thereof 
Ihews  how  it  fhould  be  taken,  but  this  is  marched  here  with  the 
-wrordsof  a  covenant;  fo  that  tl;e  words  which  make  it  to  have  any 
perfeft  fenfe  reft  only  in  covenant ;  for,  if  it  Ihould  be  taken  by  it- 
ielf,  it  hath  not  any  meaning,  and  then  it  cannot  make  it  a  condi- 

ftRO.  £Liz.  part  I.  Cft  tion; 
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PiMBROKi     tion :  the  words  alfo  fpoken  by  the  Icflceonly,  fhall  never  make  a 
m^atn/l       condition.    And  to  that  opinion  Clench  agreed. 
LKXLCT.         PoPHAM  and  Fenner  e  tontra\  for  the  provifi)  here  hath  a  pcr- 
fca  conclufion.  For  the  words  that  the  leflee  (hall  not  fell  trees,  rc- 

^oitA^^'  ^^^  ^°  ^'^^  frovifo  and  to  the  covenant ;  fo  it  foands  as  well  to 
tlic  condition  as  to  the  covenant ;  and  it  Ihall  be  as  if  there  ha4 
been  fevcral  fentcnces  ;  and  there  is  not  any  difference  betwixt  this 

Co.  Lit.  233.  b.  j^nd  ^Ijc  cafe  of  Symfon  v,  Tottcrell  before  recited.  Popham  faid, 
tliatif  tlicre  were  not  here  a  condition /« /Jw/,  the  defendant  had 
forfeited  his  cftate  by  a  condition  in  law  annexed  thereto ;  and 
that  forfeiture  is  to  the  plaintifF.  For  it  is  a  condition  annexed, 
that  he  fhall  preferve  the  game;  and  when  he  dcftroys  that'which 
is  for  the  prcfervation  of  them,  he  tliercby  breaks  the  condition  in 
law ;  and  although  the  woodward  may  oy  his  office  cut  down 
trees  and  not  be  punifhed,  yet  the  laws  fhall  punifh  a  keeper  who 
^offends  therein.  « And  as  to  that  which  hath  oeen  faid,  tliat  if  it 
be  a  forfeiture,  it  fhall  be  to  the  queen  of  the  entire  office,  that  is 
not  fo ;  for  there  is  a  difference  when  a  man  hath  an  office,  and 
grants  die  entire  office  to  another  for  life,  and  the  grantee  break* 
a  condition  in  law,  the  entire  office  is  forfeited.  But  if  a  man  hath 
another  inferior  office  derived  out  of  his  office,  but  not  any  part 
of  tlic  principal  office,  but  appertaining  thereto,  and  in  his  gift, 
>lhc  forfeiture  of  the  inferior  office  is  given  to  the  grantor,  and  i*^ 
fhall  not  be  a  forfeiture  of  both  offices ;  which  is  the  reafon  of  ihm 
cafe  39.  Hen.  6.  of  the  cafe  of  the  duke  of  Norfolk. 

Gawdy.  I  do  not. remember  any  book,  that  the  cutting  down 
of  trees  is  the  forfeiture  of  the  office  of  a  parker;  for  the  condition 
annexed  to  his  oiBce  is  but  to  prefcrve  the  deer;  and  therefore  5. 
£dw.  4.  if  a  ftranger  kills  the  deer,  it  is  a  forfeiture  of  his  office. 
But  clearly  it  Is  not  fo  if  the  flranger  cut  down  the  trees' :  and  as 
this  cafe  is,  it  doth  not  appear  to  be  any  forfeiture ;  for  altliough 
the  defendant  hath  cut  down  four  trees,  yet  it  appears  not  but 
that  there  is  fufficient  left  for  browfe  and  fhade  for  the  deer,  and 
for  covert  for  them.  Wherefore,  &c.  utdjournatur, — Afterwards, 
tipon  conference  amongfl  all  the  Justices  of  f^^Aiw*^,  it  waf 
held  by  the  greater  part  of  them  to  be  a  condition,  and  adjtidged 
accordingly  («). 

{a  Vide  poft.  $60,  where  a  writ  of  error  wac  brooght,  and  ehe  Judges  would  not  roffir 
it  to  be  again  areutd  thai  it  was  not  a  condition.-^Sec  alfo  2*  Co.  71. 

Case  9-  '  Portman  againjl  Willis, 

tfcnfesfor  yean  T^JECTIONE  FIRM^.  Upon  a  fpecial  visrdidk  it  was  founds 
vTUi  notpafs  by  -*-'  that  the  bifhop  of  JVinchefler^  26.  Men.  8.  let  die  land  to  Ro- 
A  CBAKT  of  i^ft  Hill  for  99  years.  That  Robert  Hill  1554,  being  poffefled  of 
thTv  wiu  ^ri'by  ^^^^^  ^^^^^'  '"^^^  ^^^  ^*^^'  *"^  thereby  devifcd  divers  lq;acres  of 
fucii  words  in  a  P'^^^  and  other  goods  to  others ;  and  afterwards  therein  devifed 
WILL.  *^  all  tlie  refidue  my  goods,  my  debts  and  legacies  paidimto  Mar^ 

*•  garct'my  wife,  whom  1  make  my  fole  executrix,  to  fee  my  will 
%.  c.  Could.  <(  perforincd ;  and  I  make  Hcmy  Portman  my  ovcrfccr."  Robert 
»X.'Mcor,3C2.  ^*^^  i  the//w^  enters  generally,  and  dcvifcth  that  term  to  ^am«/ 
yeiv.  e%.*  **  H}ll\  and  dieth  before  tlie  debts  paid.  James  enters  by  the  exe- 
Bycr,  5.  Cutor's  atftnt,  and  was  a  fuitor  to  the  bilhop  of  ^utA^^,  that  h« 

%  Roll.  Abr»  inight  furrender  it  to  the  ufe  of  Symms  and  his  heirs,  who  agrecJ 
^^c/Voo.  tliereto.  Afterv^ards  James  Hill  in  the  court  of  the  manor  of 
Ou.Ut.  118.  b.  Taunton  (whereof  this  land  was  parcel)   furrendered  it  to  the 

I.  U(»n«  19^.     Shepb.  Ttjich.  f^     i.firo.  Caf.  Ch.  U7»  . 

tfewara 
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fleward  there,  to  the  ufe  of  Symms  and  his  heirs  in  perpetuum  ;  and    ^^j^][*J^* 
nftcrwards  the  bifhop  agreed  to  that  furrendcr,  and  let  that  land  to     ^fitn. 
the  plaintxff.    The  defendiat  a^  a  fervailt  to  Symms  entered.    Etji 
fuptr  totam  materiam^  ts^c. 

Thcfirft  point  moved  was,  Whether  by  tlie  dcvife  of  omnia  bona^ 
this  Icafe  for  years  didpafs  ;  for  it  was  moved,  that  it  w|is  intend- 
ed only  of  chattels  perlonal,  but  not  of  real;  and  in  proof  thereof^ 
4.  Edw.  6.  •*  Grantsy^  51.  was  cited,  where  bythegrantof  o»i«/a  bona 
leafes  do  not  pafs.  But  catalla  comprehends  as  well  real  as  per^- 
fonal,  as  Stanford  4^.  and  the  law  regards  this  diverfity  betwixt 
them  5  for  the  writ  o{  fieri  facias  and  other  wiits  mention  bona  et 
catalla^  which  they  would  not  do,  \(bona  comprehended  both. 

Secondly,  When  the  feme  entered  generally,  whether  fhe  fhall  See  Moor,  35^ 
be  faid  to  be  in  as  legatary,  or  as  executrix  ;  for  if  Ihe  took  it  as     ' 
executrix,  her  devife  thereof  is  void. 

Thirdly,  Whether  this  furrendcr  into  the  hands  of  thefteward.  See  Moor,  351^ 
to  the  ufe,  &c.  and  the  leflbr  agreeing  thereto,  be  a  good  furrendcr 'J*^  it  U  faid- 
to  extingui(h  tlic  term,  although  it  be  a  void  limitation  of  the  ufe.  ^,  i!^»5  ta 

Gawdy.  ^y  tht  gV2X\X.  of  omnia  bona  mobilia  et  immobilia^  leafes  be  good* 
for  years  pafled:  fo  likcwife  it  is  of  the  grant  of  omnia  bona  in  gene- 
ral; and  39.  Hen,  6.  pi.  35.  is,  that  a  man  had  rent  for  years,  and 
granted  omnia  bona  fua\  and  it  was  held  tliat  the  rent  pafled:  and 
7.  Hen.  4.  is,  that  an  executor  (hall  have  an  ejcBione  firma  by  the 
equity  of  the  ftatutc  of  4.  Edw.  3.  de  bonis  afportatis^  Qc.  fo  the  law  Ante,  ^77. 
accounts  of  them  as  goods.  i»  te».  i93* 

But  PoPH AM  and  Clench  held,  that  4.  Edw,  6,  is  law  in  this 
point,  that  by  the  gizntof  omnia  bona  leafes  pafs  not ;  but  they  con- 
ceived that  in  wills  they  may  well  pafs ;  for  it  is  a  legacy  where- 
of the  civilians  are  judges;  and  they  hold  that  bona  comprehends  all 
chattels ;  and  we  in  this  p(  int  ought  to  j  udge  according  to  their  law. 

For  the  fccond  point  Gawdy  and  Poph  am  held,  thatfheought  Antei  i^U 
to  have  made  her  elcftion  before  Ihe  had  it  as  legaury,  cfpcci^y 
as  this  cafe  is,  it  being  given  by  the  name  of  the  reUduc;  fo  as 
Ihe  ought  to  have  (hewn  that  there  was  fuflicient  to  fatisiy  all  debts 
and  legacies  over  and  befidcs  that  Icafc^  and  that  fhe  would  have  it 
by  the  name  of  the  rcfidue;  and  it  is  here  found  that  (lie  died  before 
all  the  debts  of  the  devifor  were  paid,  fo  as  fhe  cannot  have  it  as  the 
rcfidue  until  they  be  paid  or  fatisfied. 

For  the  third  point,  of  the  furrendcr,  they  faid  little  thereto.  Co.  LltiiiJ^Irt 
Gawdy  only  conceived  that  it  was  not  any  furrendcr  ;  for  it  was 
never  intended  to*furrender  to  extinguifh  it,  but  to  grant  it  to  an 
ufe,  which  if  it  takes  not  effeft,  it  is  void  to  all  purpofes  to  make 
a  furrendcr.     Et  adjournatur. 

May  a^ainjl  Alvares.  Cai«  xo. 

A  SSUMPSIT.  And  decla-cs.  Whereas  tlie  defendant  was  pof-^  j4fumf>jit  ro  dc- 
•^^  kikide  diver  fis  bonis  of  the  plaintiff,  that  the  defendant,  id  liver  goods  in  lU 
confideration  the  plaintiff  would  forbear  the  goods,  promifed  to '«onth»,incon. 
deliver  them  within  fix  months;  and  alledgcth  infaeio  that  he  did  ^^*JJ^?";JJ" 
forbear  tliem  for  fix  months,  and  that  the  defendant  had  not  yet  ficicnt^wUhout 
-delivered  them.  Upon  non  ajjuwtfit  pleaded,  and  found  for  the  anedgios  the 
plaintiff,  it  was  moved  in  arreft  ot  judgment,— FiRsT^  That  there  forbearance  wat 
was  not  any  confideration,  for  it  is  that  hefhould  forbear;  and  he  ^^^^  months, 

•'  or  Without 

/hewing  what  ft»ccifs  of  goods.«*Antc,  3S0.    Poft.  455.     H©b.  116.    Cro.  Jac,  683.    x.  RoU.  Ab.  47, 

C  c  2  doth 
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M^T         doth  not  Ihcw  for  what  time,  which  is  not  any  coniideration ;  for 

dgatn/        f^  jjg  might  forbear  but  for  a  quarter  of  an  hour  :  and  although 

it  be  alledged,  that  he  forbear  tor  fix  moatlis,  that  helps  not  riic 

coniideration  alledged.— Secondly,  He  doth  not  ftiew  what  goods 

they  were,  and  fo  unrert.iin. 

6ut  TH2  Court  held  it  to  be  well  enough,  notwithftanding 
thefe  exceptions.  For  as  to  thefirft,  it  is  a  fuScient  coniideration 
that  he  forbear  ;  and  he  ought  to  fhew  for  what  time  he  forbore 
it  :  and  when  the  dcfenuant  iaith,  that  he  would  deliver  them 
within  fix  months,  therein  is  implied,  tliat  the  other  fhould  for- 
bear them  for  fix  months ;  and  therefore  it  is  fufEciently  fliewu 
that  he  forbore  tliem  for  fix  months.  Secondly,  there  need  not 
any  certainty  of  the  goods  to  be  fliewn  ;  for  he  is  not  to  recover 
them  in  fpecie,  but  damages,  &c.  Whercfoie  it  was  adjudged  for 
the  plaintiff. 
Caie  f  X*  Barton  agalnjl  Lever  and  Brownlow, 

WHO   WSRB    RECOVERORS    FOR    SIR    RICHARD    SHUTTLEWORTH. 

Eafler  lerm,  23.  £//«.  Roll  ^(^6. 
If  tenant  In  tsM  TERROR.  The  cafe  was,  That  R.  Barton^  tenant  in  tail,  levied 
Itvicsanerronc-  J--'  an  erroncous  fine  in  7.  ii/zz.and  afterwards  upon  the  10.  March^ 
^"nuft^V^*^*  II.  Eii%.  (which  was  the  firft  week  in  Lent)  a  writ  of  entry  was 
a  «>rnmon  re-  brought  againft  the  conufcc,  returnable  die  Luna'  quarta  feptimana 
covcry,\f\  wWicb  quac/rage/tma  proxitrC  futur  ;  et  indie  Luna  quay  ia  feptimana  qua- 
the  tenant  in  tail  dragejima  of  the  fame  Z,^/?/.  The  conufee  appeared  and  vouched 
comers  ir.  as  a  j^  Barton^  who.entered  into  the  warranty  and  vouclied  over;  and 
•r''h?r.n  "  fo  a  recovery  was  fuffercd.  R,  B,  dies  ;  the  ilfue  in  tail  brings  er- 
vtry  (hall  bar  Tor  to  reverie  the  nne  j  this  recovery  was  pleaded  m  bar  ;  and  it 
tW  tenant  in      was  thereupon  demurred. 

taU  and  hii  ifluc  ATKINSON  argued /or  the  defendant,  that  it  was  a  good  bar  to  the 
*o*to"'^*^fc^"  writ  of  error. — The  first  q^testion  was,  Whether  this  entry 
the  ftne,  and  ^^^^  warranty,  and  fo  a  voucher  over,  and  fo  a  recovery  had,  be  a 
the  rccovcror  bar  to  the  ifluc  in  tail  to  have  a  writ  of  error  of  the  fine  ?  And  he 
niay  plead  the  held  that  it  was  :  for  by  entering  into  warrantv  generally  a  man 
recovery  In  bar  fl^gH  j^fg  ^11  rights  and  all  a.aions  which  he  hath  to  the  'land,  all 
error!  ^"i"^  rents,  ail  conditions,  and  every  other  benefit  which  he  mav  have 
Poft.'4io.  thereto;  and  for  that  purpofe  o..  Edw.  2.  "  Voucher y*^  208.  and 
„    .  7.  Edw.  2.  •*  Voucher  y^     that  rent  is  gone  by  a  general  entry  into 

f  Cpn.  TOO.  '  r  r  J  »  r^ii  i 

W«)f,365.ii5.  warranty:  fo  3.  Edw,  7,.  pL  51.  5.  Ediv.  3.  pL  11.  that  a  con- 
t.Ron.Ab.394.  dition  is  gone  ;  fo  50.  EdvJ*  3.  that  his  aftion  is  gone,  although 
Pij^'ot  on  Rcqpv.  he  would  favc  it  by  protcftation  ;  and  i^^^ffijey  p^-  i-  that  a  baroH 
'^ni  R  -  ^y  '^*^  entry  into  warranty  with  his  feme  IhaTl  lofe  his  own  aftion : 
Dougi.  25.45."'  ^9'  ^^"'  ^'  ^y  ^  partition  betwixt  coparceners,  the  writ  of  error 
4X3.  *    iss  gone.   And  although  it  were  faid  that  this  writ  of  error  is  but 

only  an  examination  of  the  record,  which  is  not  gone  by  the  entry 
into  warranty,  that  is  not  fo  ;  for  by  his  entry  into  the  warranty, 
his  title  to  have  reftitution  is  gone  :  ;ind  if  he  ihould  reverfe  that 
fine,  he  is  to  have  reftitution  ;  fo  by  confequence  the  land  is  de- 
manded, which  is  gone  by  this  entry  into  warranty,  and  voucher 
over. — StcoNDLY,  Whether  this  recovery  were  good,  or  but 
voia.ible  or  merely  void  ?  which  refted  only  whether  thefe  words 
**  pi oxinC  futur^  "  fhall  refer  to  the  Lent  after  following;  forif  fo, 
hf^c  is*  a  recovery  fuffered  before  the  return  of  the  writ :  and  be 
li(  Id  that  it  Ihonld  refer  to  die  Luna  in  quarta  feptimana  in  the 
.  lame  Lent^  and  Ciall  not  refer  to  quadragejtma^  altliough  it  were 

laft 
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iaft  mentioned  :  for  relatio  (hall  notht  ad  pro  xtmnm  antecedens  mail  ^^71*^ 

cafes  ;  and  in  proo/  thereof  vouched  22.  Ediv.  '3.  and  28.  Hen.  8.    LEvE'a'&Cf    ^ 
Bould's  Cafe  was  cited  to  that  purpofe  («). 

HUtton  ?  contra  to  the  firlt.    He  conceived  it  is  not  any  bar, 
becaufe  by  the  fine  he  had  neither  _/wj  in  re  nee  ad  rem ;  and  then  this 
intended  recompcnce  cannot  go  to  this  title  in  tail  which  he  had 
not  ;  and  to  this  writ  of  error  the  ifliie  in  tail  is  entitled,  and  is 
not  to  be  barred  by  any  aft  of  his  anceftors.     And  therefore  2.  & 
3.  El'iz,  Dyer^  i88.  tenant  in  tail  releafeth  errors,  and  after  is  bar- 
red   in  a  writ  of  error,    it  fhall  not    bind   the  iflue   in   tail, 
F.N.  B.  loi.F.   Tenant  in  tail  brings  an  attaint  and  is  rionfuited, 
yet  the  iflue  fhall  have  the  attiiliit :  and  here  he  hath  not  any  right 
to  the  land  by  the   fine  levied  with   proclamations  ;  wherefore 
he  cannot  have  any  recompence  in  value  to  bar  it.     And  there- 
fore 25.  Eiiz.  it  was  adjudged  in  Lord  N orris  v.  Braybroch^  that 
where  tenant  in  tail  was,  remainder  over^  in  tail  to  Lionel  Norris^ 
the  tenant  in  tail  fufFered  an  erroneous  recovery,  and  died  without 
ilTue,  Lionel  in  remainder  was  attainted  of  treafon,  and  all  his  lands, 
rights,  aftions  to  land,  were  given  by  parliament  to  the  queen,  and 
afterwards  he  was  rrflorcd  in  blood.      This  title  to  have  a  writ  of 
error  was  not  thereby  given  to  the  qiieen;  for  it  was  not  an  aft  ion 
nor  right  to  the  land,    but  a  caufe   to   examine  the  record  (/^).  (*)3' Co.  i. 
Wherefore,  &c. — As  to  the  fecond,  he  conceived  that  of  neceflity  i*  Leo»i.»7o. 
futur*  ought  to  refer  to  quadragefimay  and  not  to  quarta  feptimana  :  Hob!^'V2?.' 
and  therefore  there  is  an  apparent  fault  in  the  writ,  and  it  is  merely  Cro.  C;ir.  428, 
void  ;  for  it  is  fufFered  by  them  who  have  not  any  day  in  court ;  i.  Hawk.  ^a. 
for  they  come  in  and  fuffer  this  recovery  a  year  before  the  writ  is 
returnable  ;  for  the  writ  bears  tejle  in  trima  feptimana  ({uadragejimet^ 
and  it  is  returnable  die  Luna  quarta  J  eptimana  f^adragejima  proxime 
futur  ;  which  words  of  neceflity  ought  to  refer  to.  quadrageJimayVitiA 
not  to  die  Luna^  nor  to  quarta  feptimana :  for  the  rule  is,  ad  proximum 
antecedens  fiat  relatio ;  and  in  proof  thereof  relied  upon  ^,Ediv,  3. 3, 
16.  Edw.  3.    B.  R.  652.    5.  Elix.  224.  and  23.  Eliz.  376.  Where- 
fore this  recovery  is  erroneous  for  this  apparent  fault  in  the  record, 
and  fo  no  bar  of  the  writ  of  error. 

But  afterwards  the  whole  Court  refolvedfor  the  defendant  in 
both  points.  .  For  to  the  firft,  when  tenant  in  tail  levies  an  erro-i 
neous  fine,  he  hath  yet  a  right  in  the  land,  which  by  his  entry 
into  the  warranty,  and  receiving  thereby  an  intended  recomJ>encQ 
in  value,  is  barred  :  for  although  tenant  in  tail  cannot  by  deed  re- 
kafe  errors  to  bar  the  iflTue  in  tail  ;  for  as  he  is  entitled  to  thp 
land,  fo  he  is  to  the  writ  of  error,  which  tenant  in  tail  cannot  re- 
leafe  or  extinguifh  no  more  than  he  can  give  the  land  ;  yet  as  by 
fine  or  recovery  he  may  bar  the  tail  itfelf,  fo  he  may  bar  the  writ 
of  error;  and  here  when  he  enters  into  the  warranty,  and  vouchca 
over,  and  hath  recompcnce,  he  is  in  by  his  warranty  of  all  cflatcs  ; 
and  the  recompcnce  in  value  is  a  fufficient  bar  for  all  efl:ates  and 
rights  :  and  as  that  fhall  be  a  bar  for  tlic  land  itfelf,  fo  fhall  it  bar 
his  aftion  alfo,  and  give  aw^y  all  his  right  to  theland« 

And  to  the  second  matter  they  held,  tliat  this  recovery  is  In  a  variance 
not  void  nor  erroneous  ;  for  thefc  words  proxim*  futur*  ihall  not  ^^^^  «  writ 
be  refevred  to  quadragefima^  but  to  die  Luna  quarter  feptimana  :  ^^T^^^^^J^f^^^*. 
thefe  words  pr^xm  futur    being  written  in  a  Ihort  hand,  are  in..  ^«Tuin°cia° 

tion  Oiall  b^  conftrued  «|  rti  magis  vaieai  ftam  ftrtaf*     !•  Bl  Rqi.  223.     Cniife  i)a  Recov.  i^, 
(#)  See  i-^.  Eli?,  c.  .V 

Cc  3  different 
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BAtTow     different  to  which  they  ihall  be  referred  :  and  if  it  be  conftnzcd 
«^aijf//       proximaj'uturaj  then  it  agrees  wcl}  with  ^uarta  fettimana  \  and  if  it 

UTtR,&G.    ^  proximo  futuroi  thei>  it  agree?  well  with  die  Lwut ;  fo  in  thcfc 
two  fenfcs  it  may  be  conftraed  that  the  rcco.ycry  fhall  be  good : 
but^f  it  ho  proxime future f  then  that  refers  to  quadrazefima^  and 
the  recovery  is  void,  for  that  it  was  a  judgment  upon  ttie'voii^chcr, 
and  a  recovery  in  value  before  the  writ  was  returned,  which  can- 
hot  be.    We  muft  then  conftrue  it  in  fuch  a  manner,  ut  res  magh 
valeat  ^uam  pereat^  and  according  to  both  their  intendment,  and 
according  to  whatfeem^h  moft  hkely  :'for  it  is  not  to  he  fuppofed 
that  either  the  plaintiff  or  Court  intended,  that  the  writ  which  was 
fued  for  his  benefit  Ihould  be  made  returnable  a  year  after  :  the 
precedents  alfo  h^ve  been  there  viewed,  whereof  divers  of  them  arc 
in  this  manner ;  whcreunto  regard  ought  to  be  had,  that  they  be 
hot  conftfucd  to  be  v^iJ  and  erroneous,,  when  bv  any  conftruc- 
fiori  they  may  b^  made  good.    Wherefore,  for  thefe  reafons,  in 
AftcL  37,  and  38.  Eliz.  they  all  delivt^red  their  opinions  abfolutdy 
for  the  defendant.   *        '  ■ 

FoPHAM  faid,  he  would  have  the  auditors  and  Undents  to  ob- 

{erve  thefe  points  agreed  by  the  Court.  Firft,  That  a  recovery 
lad  after  an  erroneous  fijie,  Ihall  bar  tlie  iflue  in  tail  from  having. 
a  wrk  of  error  to  reverie  tliat  fine.  Secondly,  That  a  recover)r, 
although  erroneous,  (hall  bar  alio  a  writ  of  error  0/  the  fine  until 
ifA0ll.Ab.7S9.  it  be  rcverfed.  Thirdly,  That  a  recovery  which  is  void  is  not 
any  bar.  Fourthly,  That  the  recovery  here  ip'not  void  nor  erro- 
neous, bccaufe  the  writ  (hall  be  intended  returnable  the  fame 
Lent,  Wherefore,  &c.  But  tli^re  was  never  any  judgment  en* 
teired  in  this  cafe,  becaufe  the  partly  were  niovc;d  to  compound. 

^^^»^*t  Pearce  againft  Bacon. 

If  acopyhoWcr  A  CTION  upoxi  the  Cafe  for  difturbing  hioi  in  ufin^  his  com- 
daims  common  £\  ^^^  \  and  wliere  ujttatumfuity  l^c' infra  maneriufk  pradiiium^ 
to"hc  muft  aU  ^^*^  every  copyholder  within  the  manor  (ho^ld  have  common  iq 
ledge  prefcrip-  ftich  a  waftc  of  the  lord's,  for  tw9'(hcep  for  every  acre  of  arable 
tioninthciordj  land  ;  "and  that  the  defendant  being  lord  diere,  had  digged  hoIe$ 
If  againft  the  ^  and  burrows  tlierein  for  conies,  and  fo  had  difturbed  him  of  his 
nmft*!!iierf^^  commoii.  After  not  guilty  pleaded,  and  found  for  die  plaintiff, 
bywayof  ufag?.  ^^  ^^  alledged  in  arrelt  ot  judgment,  that  this  prefcriptipn  f«ir  a 
^"f«»  353.,  fcopyholder  againft  his  lord  is  not  allowable  ;  for  every  prefcrip- 
Poft.  531.  tion  by  a  copyholder  to  have  common  ought  to  be,  that  the  lord 
4.  Co.  3t.  b.  ^ath  had  for  him  and  his  tenants,  &c.  fo  he  cannot  pirefcribe  in 
Moor,  461.       ^lis  manner. 

iut,  1327.  Byik  all  THE  Court  r  ^folved,  that  the  prefcriptio?i  was  good ; 

SaJkT'^^'  for  there  is  difference  where  he  prefcribes  ag^nft  a  ftranger  ;  there 
*  ,  7^'  be  ought  to  alledge  the  prefcription  in  the  lora;  but  where  he  pre- 
fcribes againft  the'  lord  himfelf,  he  ought  to  alledge  it  by  way  of 
nfage:  arid  although  in  ancient  Umc  they  were  accounted  only 
t>ut  as  tenants  at  Willi  and  fo  might  not  prefcribe  againft  their 
lord,  yet  riow  thev  be  accounted  m  an  high  regard,  ^nd  as  well 
as  they  may  prcfcri^?e  for  tfieir  cftate  in  the  land  itfelf  againft  the 
lord,  fo  may  ^hey  do  for  collateral  things  for  the  benefit  of  their 
cftates  ;  as  common,  &c.  Wherefore  it  was  afterwards  adjudgecl 
accordingly  for  the  plaintiff,  *       ' 


Eafter  Term,  37.  Eliz.    In  B.  R.  391 

Atkinfon  a^ainft  Atkinfon,  ^^"  '3- 

T^ETINUE  of  goods.  The  plaintiff  had  judgment^  and  after '{pon »>*'••/«- 
"*^  tjic  year  fucd  a  fare  facias  to  have  execution.  Tlie  defendant  "•'^  ^^•°*'^f°h- 
pleaded,that  upon  a  writ  of  d'ljinngas  awarded  to  the  IherifF  upon  ^jefendant'plcad 
that  judgment,  he  delivered"  fuch  goods  to  the  fherifF ;  and  for  the  that  he  dciivcr- 
refiduc,  that  they  were  appraifcd  at  fomuch  by  an  inquifition  taken,  ed  5*W<  and 
by  die  IherifF,  and  that  he  delivered  tlie  money  to  the  IherifF;  but  ww'^y to ihc rhc 
he  doth  not  aver  this  matter  to  be  returned  by  tlie  fherifF.  Here-  I!5j"rlt"-^^^*I 
iipon  exception  was  taken,  that  this  was  not  a  plea  to  extort  exc-  ment»  the  plain- 
cution  upon  fuch  a  furniifc,  tifr/w//join  if- 

And  of  that  opinionat  the  firft  was  Popham,  Chief  Jujlice\  for  fuconthcfaaj 
then  bv  fuch  a  feigned  plea,  any  one  who  hatlijudgment  to  roco-  ^"^[,51^1121' 
ver  a  debt,  fhall  never  have  execution. — But  Gawdy  held,  that    "^,"  ^^  ^r^ 
he  very  well  may  plead  It ;  for  otlierwifc  the  defendant  fhould  be  tiL-nJas  tothp 
prejudiced  ;  for  he  might  have  twenty  fcvcral  executions  ferved  «»wy,itif  % 
againft  him  upon  one  judgment  ;  and  he  fhould  be  put  to  his  re-  T'^^"**', 
medy  againfl  the  Iheriffonly,  who  pcradventure  is  not  worth  it  :     "'*'*^  ' 
and  it  is  a  leflcr  mifchlef  to  enforce  the  plaintiff,  if  his  plea  be  true,  ^°°''»  ^*- 
to  take  his  aftion  for  it  againft  the  fherifF ;  and  if  it  be  not  true,  \^    ^^^ 
to  take  ilTue  thereupon. — Afterward  it  being  moved  again,  all  the  ,.  saik.  3101 
Court  was  of  that  opinion ;  whereupon  he  took  ifTuc  accordingly,, 
44.  Edw.j^,    18.      20.  Hen.  6.   24.      21.  Hen,(),  5.       li).  Edw,  3. 
•*  Scire  Facta^*\  120.     And  afterwards  ilFuc  being  joined,  the  jury 
found  for  the  plaintiff  that  the  goods  were  not  delivered,  but  nothing 
concerning  the  payment.     And  it  was  held  for  that  caufe  to  bean 
ill  trial,  and  that  the  plaintiff  could  not  have  judgment  for  that 
which'  was  found,  but  that  he  ought  to  try  it  de  novo, 

Eafter  Term, 

37.  Eliz.  In  the  Common  Pleas. 
Sir  Edmund  Anderlbn,  K72t.  Chief  Jujiice. 
Francis  Beaumond,  Efq.  i 

Thomas  Walmfley,  Kfq.  I  Jufices, 

Thomas  Owen,  Efq.  3 

Sir  Edward  Coke,  Knt.  Attorney  General. 
Sir  Thomas  Flertiing,  Knt.  Solicitor  General 

■■     -■■■■■,  .fcotw^-       i0»^m'^mmmwm 

Clun  a^dinfi  Peafe  and  Turner.  Caw  «. , 

Michaelmas  Term,  ^6.  ^  ijj,  FM%.     Roll  1817. 
T"RESPASS.     It  was  found  by  fpecial  verdift,   that  the  place  where  by  cd. 
*     WHERX  is  parcel  of  the  manor  of  Brcttenhall  in  Ejjex^  and  copy-  ^o"»,«  copyhoia 
hold  land  demifable  in  fee,  in  tail,  or  for  life  ;  and  that  one  Henry  ."^^y  *^« '"^ajj"** 
Smith  \vds  a  copyholder  thereof  in  tail,  the  remainder  to  Edzi^a/d'^^^^^'^y^ 
Smith  in  tail ;  and  fufFered  a  rqcovcry  with  common  voucher  in  a  common  rcco* 
plaint,  in  nature  of  a  writ  of  entry,  in  the  court  of  the  manor  (and  *<^y  buffered  in 
that  under  it  the  plaintiff  claimed)  ;  and  that  afterwards  he  died  *»^«  lord's  com t, 
without  iffue  ;  and  that  the  defendant  in  right  of  Smith  entered  :  poft'^V**  ^^"^^ 
;ind  further  they  found,  qu^d  nulla  fuit  conjuetudo  fro  cvmrnumbits  '  ^' 

recuperquanihus  anU  ufitat.  within  th^  faid  manor*     £tjt\  isfc.  i.RoaAb.  gc6, 

i^iV^^ii^^*     '•'^<>"-^«P-49'     Kitchen,  176.    Moor,  358.  751.   Salk.34o.  Sincs,45o.  ^'canh.^a*' 
Gm  T».  »67,    $<rv>5C|  Hjf.    Wilf.  U.    1,  Yc?.  ^^j$.    iurr.  069.     i.  Bac.  Ab.  459,  i.Wih'a^, 

C  c  4  Warb£rto\\ 
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WAKBZKTOVf  for  the  defendant.  It  is  firft  found  "exprefly,  that 
it  is  an  eftatc  tail,  and  then  it  is  not  barred  by  this  recovery- 
Firft,  A  warrant  cannot  be  annexed  to  a  copyhold  ;  for  he 
to  whofe  ufc  the  furrehdcr  is  made,  is  in  by  the  lord  ;  and  he 
who  would  have  a  warranty,  ought  of  ncceflity  to  be  in  by  the 
party.  Secondly,  A  warranty  is  at  the  common  law,  and  the 
eftate  in  the  land  is  by  copyhold  and  cuftom  ;  aftd  therefore  the 
warranty  cannot  be  annexed  thereto  :  for  thofe  eftates  are  created, 
and  they  are  deme/nes^  and  to  be  defeated  by  the  cuftom  of  the  ma- 
nor ;  and  therefore  there  fhall  not.be  a  tenancy  in  dower,  nor  by 
the  courtefy  of  them  without  a  fpecial  cuftom  :  then  without  a 
warranty  there  cannot  be  any  voucher  nor  recovery  in  value;  and 
without  a. recovery  in  value  thei;e  cannot  be  any  bar  to  the  iilue  in 
tail.    Wherefore,  &c. 

Glanvile  held,  that  it  fliould  bind.  Writs  of  entry  are  al- 
lowable, be  they  with  title  or  without  title :  and  there  are  ancient 
precedents,  that  there  have  been  rccdvcries  tliere  in  nature  of  real 
a£tions  and  receipts,  and  othj5r  courfcs  as  at  the  common  law. 
And  the  lord-keeper  who  now  is, /about  twenty -fix  years  fince, 
purchafed  a  copyhold  within  the  manor  of  Cajhlokury^  in  the 
county  of  Herts^  which  was  entailed,  and  upon  great  advice  he 
was  to  have  a  recovery.  And  whereas  it  was  faid  that  warranty 
cannot  be  annexed,  true  it  is  it  cannot  be  annexed  at  the  time  of 
the  furrender  ;  but  it  well  may  be  by  a  relcafe  or  confirmation  af- 
terwards :  and  admitting  it  could  not  be,  yet  none  could  counter- 
plead it  but  the  vouchee ;  arid  if  he  enters  willingly  into  the  war- 
ranty, that  fhall  bind  him  when  tlie  recovery  is  had  :  and  if  it  be 
not  good  to  bind  In  pcrpetutim^  yet  clearly  it  is  a  difcontinuance. 
Wherefore,  &c. 

But  all  THE  Justices  held,  that  this  recovery  fliould  not 
bind  the  iffue  in  tail ;  for  it  fliall  not  bind  upon  an  expeftancy 
of  a  recovery  in  value,  which  is  the  reafon  that  it  binds  for  land 
at  the  common  law :  and  here  he  cannot  have  any  land  in  value ; 
for  he  cannot  have  any  land  at  the  conmion  law  ;  and  he  can- 
not have  cuftomary  land ;  for  if  it  fliould  be  fo  conveyed,  the 
lord  thereby  Ihould  lofe  his  fine  ;  and  one  fliould  hold  his^andas 
a  copyholder  without  admittance  or  grant  from  the  lord  ;  which 
is  contrary  to  the  nature  of  copyhold,  and  contrary  to  the  pre- 
fcription,  which  is  to  hold  by  copy,  &c.  But  it  is  a  difcontinu- 
ance clearly,  which  cannot  be  defeated  by  entry.  Wherefore  they 
gave  day  to  fpeak  to  that  point.— Afterwards  it  was  adjudged 
for  the  plaintiff.  But  qu>ire.  Whether  upon  the  principal  matter  or 
not  ?  Fide  Hill.  37.  pL  17. 

Brown  againji  Fofter. 

Michaelmas  Term^  3^^  ^  37«  El'^^   Rcli  z2^2. 
T>  EPLEVIN.     The  defendant  avows  for  damagc-feafant.     The 
^^  plaintiff  makes  title  as  copyholder,  and  fliews  that  witliin  the 
. .  -  manor  of  A.  time  whereof,  &c.  talis  habebatur  et  habetur  confuctudo^ 

fing  wharcftatc  ^^^^  ^"7  copvholder  of  the  manor  may  furrender  in  any  place 
he  fhaJi  have;  within  the  manor  into  the  hands  of  two  of  the  copyhold  tenants, 
a  cuftom  that  &c.  AND  THAT  there  is  another  cuftom,  that  if  any  furrender  tq 
tiic  lord  ir.ay     ^^^  ^^^  of  another,  without  cxprcfling  any  eftate,  that  the  lord  may 

to  him  to  whcfi  ufe  the  furrender  is  made,  is  a  good  cuftcm  ;  bu:  it  muft  be  pleaded  that  he  bad  uJU  iq 
doiu  Kitch.Sj.Co.  Cop.  95.    fop.  125.    Cro.Jac,434*    Cro.  Car,  205,    a,  Coti^.b*  •*   ' 


Ante,  380* 


Caii  ftf 


If  a  furrender 
be  made  to  the 
ufe  of  anotiicr 
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grant  it  in  fee  to  him  to  whofe  ufe  the  furrendcr  was  made.    And       Bioww 
the  plaintiff  by  copy   (granted  in  this  manor)  made  his  claim.        H^*P 
The  defendant  thereupon  demurred. — But,  note,  that  the  de-       «t*»« 
fendant  in  his' avowry  claimed  by  copy  granted  by  the  fteward  of 
the  manor  ;  but  hd  doth  not  exprefs  th6  fteward's  name. 

Williams,  yir  the -defendant^  moved,  Firft,  That  the  firft 
cuftom  is  not  well  pleaded,  for  it  is  pleaded  by  ufage  and  cuftom  ; 
but  he  doth  not  plead  that  ever  it  was  put  in  urc  in  that  manor, 
whicJi  ought  to  be  alledged-  21.  Edw.  4..  />/.  28.  and  22.  Edw  48. 
And  fo  it  was  held  in  this  court  in  Sir  fVdllam  Hattons  Cafe^ 
where  it  was  pleaded,  quod  talis  habebatur  confuttudoy  within  a  ma- 
nor, quod  licebit  femfchallo  to  impofe  a  fine,  occ  And  the  fecond 
cuftom  is  unreafonablc  and  void  ;  for  it  is  to  limit  and  charge  the 
land  with  a  greater  eftate  than  the  copyholder  gave,  which  is  un- 
rcafonable,  the  lord  being  but  the  perfon  and  means  of  conveying 
it,  &c. 

Yelverton  ?  contra,  Firft,  The  avowry  is  ill,  becaufe  he 
claims  by  copy  granted  by  the  fteward ;  and  he  doth  not  (hew  his 
name,  which  is  ifTuable.  And  as  to  the  cuftom,  it  is  good  and 
reafonable  when  a  copyholder  furrenders  and  fhews  not  any  eftato, 
that  the  lord  may  grant  it  in  fee  to  him  to  whom  the  furrender 
was  made ;  for  he  is  a  chancellor  in  his  own  court  to  difpofe 
thereof  when  the  tenant  leaves  it  uncertain  ;  and  therefore  it  was 
ruled  here,  Lippingwcll  v.  Buntings  that  where  a  copyholder  bar-  ,  • 
gained  and  fold  hite  copyhold  (but  he  (hewed  not  what  eftate),  and 
furrendered  it  to  the  ufe  of  the  bargainee,  and  the  lord  granted  it 
to  the  bargainee  in  fee,  it.wa$  good,  and  the  bargainee  mould  re- 
tain it  in  rce. 

-  And  of  that  opinion  was  the  whole  Court  in  this  cafe,  tliat 
'  this  cuftom  was  good  and  allowable  being  ufed  ;  fo  as  when  the 
tenant  doth  not  appoint  the  eftate  of  cejiy  que  ufc^  that  the  lord 
may:  the  intereftof  the  land  being  betwixt  the  lord  and  the  copy^ 
holder,  it  is  not  unreafonablc  that  upon  fuch  an  incertainty  the 
lord  Ihould  afcertain  it.  But  for  the  plea  they  held,  that  the  firft 
cuftom  was  not  well  pleaded  ;  for  it  is  not  fufficient  to  alledge  a 
^uftom  that  one  might  do  fuch  an  aft,  but  tliat  he' ufed  to  do  it ; 
as  to  alledge  dimifibile  et  dimijfuniy  fafr.  They  alfo  all  agreed,  that 
the  not  naming  of  the  fteward  made  the  avowry  to  be  ill  ;  and 
then  they  held,  tliat  tlie  avowry  being  ill,  although  the  bar  to  the 
avowry  were  ill,  yet  he  cannot  have  return:  whereupon  the  parties 
agreed  to  plead  denovo ;  and  fo  the  matter  inlaw  was  not  rciblved.. 

Ard-sm  ^ig-J/V//?  Darcy.  Cask  3, 

■flTASTE.    The  plaintiff  prayed  a  writ  of  cftreapment  againft  the  A  writ  of  «/- 
^^    tenant  and  his  fervants. — Anderson  doubted,  whether  \\,trtapmtnt 
Jay  or  no,  becaufe  the  plaintiff  is  therein  to  recover  his  damages,  ^^f »"<^«* »«  *a 
But  Walmslev  and  Beaumond  held  clearly,  that  it  well  lies:  f^^^l^^^^^^ 
for  it  may  be  the  damages  are  more  than  the  tenant  can  recom- 
penfe  if  he  had  deftroyed  the  houfe  and  woods;  and  they  relied  5* ^*'»' ?•  c.aj. 
upon  4.  Edw,  3.  pi  32.     12.  Rich.  2.  *'  EJireapment'**  plac*  ultimOyCt  ^]  Edw^flc  c 
F.  N.  B.  6 1,    which  authorities  are  direftly,   thzt  a.n  e/lreapmeni-iCo,  uu  ^l, 
lies  in  this  aftion. — And  Brownlow,  the  prothonotary^  faid,  that  6.  ^«/ti/.  i.  c.ij. 
jhere  was  not  any  precedent,  as  he  remembered,  that  it  had  been  *•  ^"^'  3-^« 

awarded 
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Atpcfeii  awarded  in  a  writ  of  waftc ;  Irat  he  faid  he  could  fhcw  precdenti 
^firr.  ^^^^  ^^  ^^  awarded  in  a  writ  of  entry /or  Sffafin.  And  the 
Court  faid,  they  were  all  one  ;  for  tliere  carnages  arc  recoveraHc:. 
The  Court  alio  comhunded  them  to  fcarch  precedents,  whe- 
ther it  lay  againft  fervants ;  for  they  doubted  dicrcof.  But  it  wa: 
afterwards  awarded  (a). 

ia)  DefidCT  this  prtventtvi  redrefs  at  c&mmon  law,  the  cotnrts  of  equity  npoo  a  biDa- 
liibited  theran  compUtDii^  of  waft  and  itfirua'Km  will  pant  an  injoacUoti. 

^*«4-  Vaughan  axahfi  Be::!. 

Probibitkmdoes  pROHIBITION  being  prayed  for  fulng  \r.  t':e  fpiritual  court, 

f^  ***  ^^  for  the  tithes  of  lands  holdcn  of  the  queen  in  cafite ;  it  wu 

fpiriiiMS  couft    P^^  moved,  that  conl'ultation  Ihould  be  awarded,  for  that  *!:.:c 

for  tithes  of       IS  not  any  caufe  to  grant  a  prohibition  ;  for  rlicr^he  never  ihouid 

lands  holdeo  of  have  any  remedy  for  them :  for  if  he  may  not  fue  for  them  in  the 

the  crown  in     fpiritual  court,    he  cannot  fue  for  them  here. — And  all  the 

^^''*  Court  held,  that  a  proliibition  lay  not :  for  although  iV.  jB.  i?.40i. 

is,  that  a  prohibition  lies  in  this  cafe,  yet  that  is  to  be  intendd 

where  it  is  fu«d  in  chancery,  where  perad venture  they  may  give 

remedy  for  the  titlies.    But  oecaufe  tliey  were  informed,  that  there 

are  the  like  precedents  in  the  queen's  bench,  they  laid,  they  would 

further  adyife. 

Case  5.  Hutchinfon  againft  Lewfon. 

In  dcbtoo  b«i4  T^EBT  upon  an  obligation  conditioned.    Whereas  the  plain- 

fe^thc"hint  tiff  was  obliged  in  fuch  obligations  for  the  defendant,  thatii 

tiff^'annkft""   ^^  '^^^^  charged  or  molefted  in  his  body  or  goods  for  thofc  obli- 

tbc defendant    gations,   hc  would  within  a  month  fatisfy  him  for  it;  the  de- 

mnft  (hew  that  fendant  faith,  that  he  had  paid  him  fuch  a  fum  for  all  his  charge? 

be  was  not        within  a  month.   It  was  thereupon  demurred. — And  without  arg\J- 

thltlw  YaA        mcnt  it  Mras  adjudged  for  the  plaintiff ;  for  he  ought  to  fhew  how  the 

latisfied  the       plaintiff  was  molcfled,  and  that  he  had  fatisfied  fo  much  ;  or  tliat 

ponditioo,         he  was  not  molefted  :  as  if  one  be  obliged,  that  fie  fhall  make  fticb 

Ante,  253.        afTurance  as  the  plaintiff's  cbunfel  fhall  devife ;  it  is  not  fofficient 

Cowp.  47.        to  fay  that  he  made  fuch  an  afTurance,  but  he  ought  to  fay  that 

the  plaintifFs  counfel  devifcd  fuch  an  afTurance,  which  hc  hni 

made.     Wherefore,  without  further  argument,   it  was  adjudged 

for  the  plaintiff.     Fide  5.  Ediv,  4.  pL  8.     22.  £//a%  4.  pL  if 

35.  Hen.  6.  pL  |0. 

pAit  6.  Ward  againft  Lambert. 

Hilary  7Vr«,  35.  Eliz.    Roll  34.  - 
A  bargain  and    T  JPON  a  fpecial  verdift  the  cafe  was,  That  one  by  indenture, 
"  ♦irw-j'^j  reciting,  **  That  whereas  J.  S,  was  bound  in  a  recognizance 

«•  aMi/^}j!ra-  '*  ^^^  other  bonds  for  him ;  now  he,  for  divers  good  co^dcratim, 
••  Hewi"  with-  I*  bargained  and  fold  the  lands  to  him  and  his  heirs."  The  deed 
•tit  money,  is  is  inrolled  within  the  fix  months  («),  but  it  was  found  there  was 
yotgoodj  tiv/  y^Q^  ^j^y  money  paid:  and,  Whether  this  was  a  good  mrcain 
Hrgalncewas*  AND  SALE,  or  npt.'  w^s  thc  quefljon  upon  demurrer, 
bound  by  re-  AvDERsON.  Evcry  owner  of  land  may  part  with  it  as  be 
cognizance  for  pleafeth,  if  it  be  according  \o  law :  and  here  it  is  not  fhcwn  that 
the  bargainor,    the  bargain  and  fale  was  becaufe  thc  vendee  was  bound  for  hifl^i  1 

|.  Ro,  Ab.  783.    I.  Leon.  170.     i,  Co.  176.  a.   Vent.  137.     7.  Co.  40.   Crt.  Jac  ^27,  Strange,  »*^' 
l^Uf.  91.      I.  Wood^i  Cott.656,     Cijh.  ^fcjjij,  51.  84,  X15.  ^^53.    i^Vem.  43,7*  . 

m 
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"••  it  cannot  be  a  good  bargain  and  fale.    But  if       ^*' J 
^s,  he  might  thereby  have  raifed  an  ule  by    j^^^^^ 
not  a  bargain  and  fale. 

•7  bargain  and  fale  there  ought  to 

lor  here  hath  nothing  for  his  land, 

might  have  rifen  by  way  of  covc- 

;:  been  apt  words,  viz.  a  covenant 

give  land,  or  bargain  or  fell  land 

y.— And  to  tliat  opinion  the  other. 

.lOt  good  by  way  of  bargain  and  falc, 

confidcration  to  raife  aii  ufe  by  way 

^  was  adjudged  accordingly. 

See  27.  Hen.  S>  c.  i6. 

Anonymous.  CAt«  7. 

.  ^^  ^^  ife  was  brought  for  thefe  words  :  "  Thou  The  4iSenae§ 

•^^  "  art  f  *T^'r"*^i  m^-'  I  will  make  thee  flower  the  pillory,  or  elfe  i>rtw««n  «**c 
f  it  ihall  coft  me  a  hundred  pounds.'*— £/  per  tot  am  Ccri  am,  an  ]|J^'^/*^^J7* 
aftion  lies  not;  for  Anderson  faid,  there  is  agreat  difFerence be-  AmC'rjs.  ' 
twixt  the  words  **  forfworn"  and  **  perjured."  For  **  forfworn"  is, 
where  he  fwcars,  againft  the  truth  in  ordinary  difcourfe  ;  but  per-  Cr0.Car.2H 
jurlum  eft  quando  jus  alterlus  pervertitwr^  which  is  to  be  intended  in 
a  judicial  proceding.    And  this  difference  hath  been  allowed  of: 
^uod  Curia  ccnceffit.     But  to  fay,  "  he  was  forfworn  in  fuch  a 
V  court,"  or  betwixt  fuch  parties,  an  aftion  lies.     Wherefore  it         j 
^as  adjudged  for  the  defendant. 

Jackfon  tfg-^/;// NAiI.  Ca««, 

Trinity  7erm,  36.  £//s.  Roll  2987. 

T?  JECTIONE  FIRMiE.     It  was  found  by  fpecial  verdia,  That  if  thetord  of  ^ 
•*-'  the  Lord  Hunfdon  was  feifed  of  the  manor  of  Paris-Garden  in  "«'^»'  K'^^"" 
the  county  of  Surrey^  wherein  arc  divers  copyholds,  and  made  a  ^^  |nl^cnttnc«. 
leafe  of  two  of  the  copyholds  and  of  the  court  baron  for  two  ^oWs  \he**^^'' 
thoufand  years,  faving  to  himfelf  the  other,  dcmcfncs  and  fen'ices.  grantee  ftali 
The  leflecs  kept  court  there,  and  a  copyholder  furrendcrs  to  the  hold  cuAomaqr 
ufe  ofyf.  in  fee.     ji.  obtains  licence  in  court  to  let  it  for  one  and  c*^""*!  *^^ 
twenty  years,  from  Michaelmas  laft  pail.     He  makes  a  leaic  after-  ^*^^*^'.39-  »«3; 
ward  for  one  and  twenty  years  to  begin  at  Chrijimas  following  to  4*  Co.  a6.  b. 
the  plaintiff,  who  entered,   and  being  oufted"  by  the  <iefendant,  *^'^^' *?^. 
brings  an  ejeHlane  firma :  and,  Whether  this  were  a  good  grant  by  Tj^^,  ^  '    *^* 
cppy,  and  this  leaie  by  the  copyholder  allowable  or  not?  was  the  Giib.Ten.  209, 
qucftion. — And  all  the  Court  held,  that  it  was  a  good  copv :  for  ^i  «• 
Anderson  faid,  this  cafe  hath  been  often  in  qucftion  \  for  it  was  -•  'i''R^P-4»f; 
t}ie  cafe  of  Lord  Hatton  for  his  tenants  of  ff^rf/higlforough,  and  of 
divers  others  fince  that  time.  .And  it  hath  bee  1  oftentimes  held, 
fbat  the  Court  may  well  continue  as  to  that  purpofe  for  admittance 
of  copyholders ;   for  otlierwifc  every  one  of  his  own  aft  might 
dt^ftroy  his  copyholder's  eflate. 

And  Secondly,  They  conceived  that  the  leafe  is  not  warranted  A  copyholder 
by  this  licence,  and  ihtn  no  ejeaimefirm^v  lies  upon  this  leafe.— Af-  jjicncci^kafi^ 
terwards  \r\  Trin.  37.  Eliz.  ji^dgmcnt  was  given  for  the  defendant  AoJJ^Jgg. 
upon  this  point  of  the  kafe.  Poft.  462.' 

Owen,  73.   Moor,  184.  Cro.  Jic.  437.  s.  Corn.  Dif.  510.  GUb^Tcfl.i^y.    Dougl.  53.  2^1.  56^* 
|.T.  Rep).705.    a.  Term  Ret),  241. 3S0. 781.  ■         '' 

••■'■'  ^'       — •     .    •.       ''  .  Trinity 
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AtBtfcw     awarded  in  a  writ  of  waftc ;  but  he  faid  he  could  fhcw  precedent! 

tiler.  ^hcrc  it  was  awarded  in  a  writ  of  entry  fur  SJJcifin.  And  the 
Court  faid,  thev  were  all  one  ;  for  there  daittages  are  recoverable. 
The  Court  alio  commanded  them  to  fearch  precedents,  whe- 
ther it  lay  againft  fcrvants ;  for  tliey  doubtc J  thereof.  But  it  wa* 
afterwards  awarded  (a). 

ia)  Befidcs  this  prtventive  rcdrefs  at  common  law,  the  courts  of  equity  npott  a  KB  ex- 
hibited therein  compUioing  of  waflt  and  dtftrua'ton  will  grant  an  injuntlion. 

^A«4'  Vaughan  agahfi  Bcal. 

Ff ohibition  does  pROHIBITION  being  prayed  for  fuing  5a  tlie  fpiritual  court, 

not  he  for         X    £q^  ^j^^  tithcs  of  lands  holdcu  of  the  queen  in  capiu  \  it  was 

rpiritual  court    now  moved,  that  confultation  fhould  be  awarded,  for  that  *1a re 

for  tithes  of       is  not  any  caufe  to  grant  a  prohibition  ;  for  rhcr^he  never  Ihould 

lands  holden  of  have  any  remedy  for  tliem :  for  if  he  may  not  fue  for  tliem  in  the 

the  crown  in     fpiritual  court,    he  cannot  fue  for  them  here. — And  all  th£ 

^^"^  Court  held,  that  a  proliibition  lay  not:  for  although  JV.5.^.401. 

is,  that  a  prohibition  lies  in  this  cafe,  yet  that  is  to  be  intended 

where  it  is  fu«d  in  chancery^  where  perad venture  they  may  give 

remedy  for  the  tithes.    But  oecaufe  tliey  were  informed,  that  there 

are  the  like  precedents  in  the  queen's  bench,  they  {aid,  they  would 

further  adyife. 

Case  5,  Hutchinfon  againft  Lewfon. 

In  debt  on  bond  T^EBT  upon  an  obligation  conditioned.    Whereas  the  plain- 

r"**th^'^  tiff  was  obliged  in  fuch  obligations  for  the  defendant,  that  if 

fiff   imSefr*    ^^  '^^ve  charged  or  moJefled  in  his  body  or  goods  for  thofc  obli- 

the defendant    gations,  he  would  witliin  a  month  fatisfy  him  for  it;  the  de- 

muft  (hew  that  fendant  faith,  that  he  had  paid  him  fuch  a  fum  for  all  bis  chargei 

lie  was  not        within  a  month.   It  was  thereupon  demurred.— And  without  argu- 

ffcrtl^  har      ^^^^  '^^  was  adjudged  for  the  plaintiff ;  for  he  ought  to  Ihew  how  the 

fetisfied  the       plaintiff  waS  molefted,  and  that  he  had  fatisfied  fo  much  ;  or  tliat 

jponditioo.         he  was  not  molefted :  as  if  one  be  obliged,  that  he  fhall  make  fiich 

Ante,  253.        affurance  as  the  plaintiff's  cbunfel  fhall  devife ;  it  is  not  fufficicnr 

Cowp.  47.        to  fay  that  he  made  fuch  an  affurance,  but  he  ought  to  fay  that 

the  plaintiff*s  counfel  devifcd  fucli  an  affurance,  which  he  hid 

made.     Wherefore,  without  further  argument,   it  was  adjudged 

for  the  plaintiff.     Plde  5.  Edw,  4.  pL  8.     22.  £/ftt%  4.  //.  ij 

35.  Hen.  6.  pL  ;o. 

p  A 1 1 6.  Ward  againjl  La  mbert. 

Hilary  Term,  55.  Eliz,  Roll  34.  > 
A  bargain  and  TP  JPON  a  fpecial  verdift  the  cafe  was,  That  one  by  indentore. 
f**^  y'j^j'/^^  *^  reciting,  **  That  whereas  J.  S.  was  bound  in  a  recognizance 
M  llj/^jj!ra-  **  ^^^  otiicr  bonds  for  him  ;  now  he,  for  dhcn  good  cwj/tdcret-srs, 
••  ffw*'  with,"  •*  bargained  and  fold  the  lands  to  him  and  his  heirs."  The  deed 
•m  money,  is  is  inrolled  witliin  the  fix  months  (rf),  but  it  was  found  there  was 
yotgocdj  tK  not  any  money  paid:  and.  Whether  this  was  a  good  ^ARCAIS* 
^gabw  was*  AND  SALE,  Or  npt?  was  thc  queftjon  upon  demurrer, 
bound  by  re-  ANDERSON.  Every  owner  of  land  may  part  with  it  as  he 
fognizance  for  pleafcth,  if  it  be  according  \o  law :  and  here  it  is  not  fhcwn  that 
the  bargainor,     the  bargain  and  fale  was  becaufe  the  vendee  was  bound  for  himi 

|.  Ro,  Ab.  783.    I.  Leon.  170.     i.  Co.  176.  a.   Vent.  137.     7.  Co.  40.   Crt.  Jac.  U7»  Stringe,  i3»^' 
"Filf.  91.      I,  Wood^i  C0M.656,     Ciih.  ^fcs,i9,  51,  84,  tiz,  %$%.    h^*^*  U7'.  j 
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and  if  he  were,  yet  it  cannot  be  a  good  bargain  and  fale.    But  if      ^*" 
there  had  been  apt  words,  he  might  thereby  have  raifed  an  ule  by    j^^^^\[^ 
way  of  covenant,  but  clearly  not  a  bargain  and  fale. 

Walm'sley  acco}rd.  In  every  bargain  and  fale  there  ought  to 
be  a  quid  pro  quo.  But  the  vendor  here  hath  nothing  for  his  land, 
and  tliercfore  it  is  void,  but  it  might  have  rifcn  by  way  of  cove- 
nant; but  tlierc  ought  to  have  been  apt  words,  viz.  a  covenant 
to  ftand  feifed  to  ufes  :  for  if  I  give  land,  or  bargain  or  fell  land 
to  my  fon,  no  ufe  arifeth  thereby.— And  to  tliat  opmion  the  other. 

iusTicE5  inclined,  that  it  is  not  good  by  way  of  bargain  and  fale, 
ut  that  it  had  been  a  good  confidcration  to  raifc  an  ufe  by  way 
of  covenant.     Wherefore  it  was  adjudged  accordingly. 
{a)  See  27.  Hen.  8.  c.  16. 

Anonymous.  CAt«  7. 

ACTION  upon  the  cafe  was  brought  for  thefc  words  :  "  Thou  The^iflSsreoc* 
"  art  forfworn,  and  I  will  make  thee  flower  the  pillor}',  or  elfe  b^^cen  tt»c 
5*  it  ihall  coft  me  a  hundred  pounds.'*— £/  per  tot  am  Curi  am,  an  ]I^'1^,^^^J7* 
aftion  lies  not;  for  Anderson  faid,  there  is  a  great  difference  be-  AmC'/ss.  ' 
twixt  tlie words  "  forfworn"  and  "perjured."  For  ** forfworn"  is, ; 
where  he  fwears,  againft  the  truth  in  ordinary  difcourfe  ;  but  per-  Cf0.Car.2H 
jur'tum  eft  quando  jus  a Iterl us  pervert} tur^  which  is  to  be  intended  in 
a  judicial  proceding.     And  this  difference  hath  been  allowed  of: 
^uod  Curia  conccffit.     But  to  fay,  "  he  was  forfworn  in  fuch  a 
f  court,"  or  betwixt'  fuch  parties,  an  aftion  lies.     Wherefore  it         j 
^as  adjudged  for  the  defendant* 

Jackfon  againfi  NAiI.  Caie  «. 

Trinity  Terait  36.  Eliz.  Roll  2987. 

P  JECTIONE  FIRMiE.     It  was  found  by  fpecial  verdiS,  That  if  tficiord  of  ^ 
•*^  the  Lord  Hun/don  was  feifed  of  the  manor  of  Paris-Garden  in  "*"<>'■  K';^"" 
the  county  of  Surrey^  wherein  are  divers  copyholds,  and  made  a  ^^  j^^cnuncf 
ieafe  of  two  of  the  copyholds  and  of  the  court  baron  for  two  hoid*,\he^^' 
thoufand  years,  faving  to  himfelf  the  other  dcmcfncs  and  fcrvices.  grantee  ftall 
The  leflees  kept  court  there,  and  a  copyholder  furrenders  to  the  hold  cufiomatif 
ufe  of  ^.  in  fee.     -^.  obtains  licence  in  court  to  let  it  for  one  and  c*^""*.  *^^- 
twenty  years,  from  Michaelmas  laft  pall.     He  makes  a  Ieafe  after-  ^"*^'.39"  »"3» 
ward  for  one  and  twenty  years  to  begin  at  Chriftmas  following  to  4-  Co.  a6.  b. 
the  plaintiff,  who  entered,   and  being  oufted"  by  the  defendant,  **^^^"'^^: 
brings  an  ejeflione  firma :  and,  Whether  this  were  a  good  grant  by  I'gfi.^  "*    *^* 
copy,  and  this  Ieafe  by  the  copyholder  allowable  or  not?  was  the  Ciib.Tcn.  209, 
qucftion. — And  all  the  Court  held,  that  it  wasagood  copy:  for  *»'• 
Anderson  faid,  this  cafe  hath  been  often  in  queftion  •,  for  it  was  ^'  t. Rep. 41^ 
t|ie  caf^  of  Lord  Hatton  for  his  tenants  of  H^cllingboroughy  and  of 
divers  others  fince  tliat  time.  .And  it  hath  bee  1  oftentimes  held, 
that  tlie  Court  may  well  continue  as  to  that  purpofe  for  admittance 
of  copyholders ;   for  otlierwife  every  one  of  his  own  aft  might 
dccftroy  his  copyholder's  cftate. 

And  Secondly,  They  conceived  that  the  Ieafe  is  not  warranted  A  «<>py*»oM» . 
by  this  licence,  and  theri'no  ejenitmc  firm^e  lies  upon  this  Ieafe.— Af-  i^^n^^jo^ili^ 
terwards  ^n  STriw.  37.  J?//«.  jqdgmcnt  wais  given  for  the  defendant  A^STaM.     ' 
npon  this  point  of  the  kafe.  poft,  462/ 

Owen,  73.    Moor,  184.  Cro.  Jac.  437.   2.  Com,  Dig.  5x0.  GUb.  Tea.  a^;,    Dougl.  53.  2^1. 565* 
|tT.  ^ep.7oj.    a.  Term  Re^,  241.390. 781.  '  ' 

**■''-'       -"-.•'    .  ^  .  •  Trinity 
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AtDtfcw     awarded  in  a  writ  of  waftc ;  but  he*  faid  he  could  fhcw  precedent! 

tiler,  ^here  it  was  awarded  in  a  writ  of  entry  fur  diffcifin.  And  the 
Court  faid,  tliev  were  all  one  ;  for  there  damages  arc  recoverable. 
The  Court  alio  commanded  them  to  fearch  precedents,  whe- 
ther it  lay  againft  fcrvants ;  for  they  doubteJ  thereof.  But  it  was 
afterwards  awarded  (a). 

ia)  Befides  this  prtvtntive  redrefs  at  common  law,  the  courts  of  eqi^ity  upon  a  biU ex- 
hibited therein  complAining  of  noajlt  and  deftruakn  will  p-ant  an  injundioo. 

^^"4'  Vaughan  agatnfi  Bcal. 

Frohibition  docs  pROHIBITION  heing  prayed  for  fulng  5a  tlie  fpiritnal  court, 

not  lie  for         X    £q,.  ^^  tithes  of  lands  holdca  of  the  queen  m  capiu ;  it  W3> 

foirifuTl  court    i^ow  moved,  that  confultation  fiiould  be  awarded,  for  that  tLi  re 

for  tithes  of       is  not  any  catife  to  grant  a  prohibition  ;  for  tbcrw^e  never  fiiould 

lands  holdcn  of  have  any  remedy  for  tliem  :  for  if  he  may  not  fue  for  them  in  the 

the  crown  in     fpintuai  court,    he  cannot  fue  for  them  here. — And  all  th£ 

^t^*  Court  held,  that  a  proliibition  lay  not :  for  although  N^B.R.^oi. 

is,  that  a  prohibition  lies  in  this  cafe,  yet  that  is  to  be  intended 

where  it  is  fu«d  in  chancery,  where  perad venture  tliey  may  give 

remedy  for  the  tithes.    But  oecaufe  tliey  were  informed,  that  there 

are  the  like  precedents  in  the  queen's  bench,  they  laid,  they  would 

further  adyife. 

CAtt  5.  Hutchinfon  agatnji  Lewfon. 

In  debt  on  bond  T^EBT  Upon  an  obligation  conditioned.    Whereas  the  plain- 

fe^T^^thrtl-^  tiff  was  obliged  in  fuch  obligations  for  the  defendant,  tliatif 

tiff '  arrnkfr*   ^^  ^^Ttxt  charged  or  molefled  in  his  body  or  goods  for  thofe  obli- 

the defendant    gations,   he  would  withiii  a  month  fatisfy  him  for   it;  the  de- 

irnift  (hew  tliat  fendant  faith,  that  he  had  paid  him  fuch  a  fum  for  all  bis  charge 

^  ^^Ih**^       within  a  month.   It  was  thereupon  demurred-— And  without arj[i3- 

^1^  bar      "^^"^  ^^  ^^^^  adjudged  for  the  plaintiff ;  for  he  ought  to  Ihew  how  ibc 

fetisfied  the       plaintiff  was  molefted,  and  that  he  had  fatisfied  fo  much  ;  or  tli2t 

ponditioD,         he  was  not  molefted :  as  if  one  be  obliged,  that  he  ihall  make  fuch 

Ante,  253.        aiTurance  as  the  plaintiff's  counfcl  fhall  devife ;  it  is  not  fufficient 

Cpwp.  47.        to  fay  that  he  made  fuch  an  affurance,  but  he  ought  to  fay  ^h*^ 

the  plaintiff's  counfel  dcvifed  fuch  an  affurance,  which  he  had 

made.     Wherefore,  without  fiirther  arj^ument,   it  was  adjudged 

for  the  plaintiff.     Fide  5.  Edw.  4.  pL  8,     22.  Ed%L\  4.  pL  ij« 

35.  Hen,  6.  pL  ;o. 

Paii  6.  Ward  againft  Lambert. 

Hilary  Term,  ^^,E/iz.    Roll  ^^, - 
A  bargain  and    TP  JPON  a  fpecial  verdift  the  cafe  was,  That  one  by  indentore* 
"  lir/twIlT  reciting,  **  That  whereas  J.  S,  was  bound  in  a  recognizance 

M  ^^cC!fdtra-  **  ^"^  other  bonds  for  him ;  now  he,  for  diven  good  confidcratcr.i, 
••  ffVw*''  with-'  "  b^rg^ined  an^  fold  the  lands  to  him  and  his  heirs."  The  deed 
•Tit  money,  is  is  inrollecl  within  the  fix  months  (<?),  but  it  was  found  there  was 
yotgoodj  tiu/  ^^^  ^j^y  money  paid:  and.  Whether  this  was  a  good  barcaik 
Jltr^Jnw  was  *  ^^^  SALE,  or  upt  i  was  the  queftion  upon  demurrer, 
bound  by  re-  ANDERSON.  Every  owner  of  land  may  p^rt  with  it  as  «« 
cognizance  for  pleafeth,  if  it  be  according  \o  law :  and  here  it  is  not  fhcwn  that 
il«baiigainor.    i^^  bargain  and  fale  was  becaufe  the  vendee  was  bound  for  hiini 

|.  Ro.  Ab.  783.    I.  Leon.  170.     i,  Co.  176.  a.   Vent.  137.     7.  Co.  40.   Crt.  Jac.  u?.  Strangf|  "*** 
Filf.  91.      I.  Wood'l  C0U.656,     Cjih.  ^fcs,i9,  51.  84,  us.  ^55;    ^  ^e^,  4^7^  , 
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and  if  he  were,  yet  it  cannot  be  a  good  bargain  and  fale.    But  if      ^*'* 
there  had  been  apt  words,  he  might  thereby  have  raifed  an  ufe  by    i,^^^^ 
way  of  covenant,  but  clearly  not  a  bargain  and  fale. 

Walmsley  accord.  In  every  bargain  and  fale  there  ought  to 
be  a  quid  pro  quo.  But  the  vendor  here  hath  nothing  for  his  land, 
and  tliercfore  it  is  void,  but  it  might  have  rifen  by  way  of  cove- 
nant; but  there  ought  to  have  been  apt  words,  viz.  a  covenant 
to  ftand  feifed  to  ufes  :  for  if  I  give  land,  or  bargain  or  fell  land 
to  my  fon,  no  ufe  arifeth  thereby. — And  to  tliat  opinion  the  other. 

iusTiCE5  inclined,  that  it  is  not  good  by  way  of  bargain  and  falc, 
ut  that  it  had  been  a  good  confidcration  to  raifc  an  ufe  by  way 
of  covenant.     Wherefore  it  was  adjudged  accordingly. 
{a)  See  27.  Hen.  8.  c.  16. 

Anonymous.  CAt«  7. 

A  CTION  upon  tlie  cafe  was  brought  for  thefe  words  :  **  Thou  The  4iS6ttoo§ 
•^^  •*  art  forfworn,  and  I  will  make  thee  flower  the  pillor}',  or  elfe  b^wen  tt»c 
5*  it  (hall  coft  me  a  hundred  pounds.'* — £t  per  tot  am  Curi  am,  an  ^^»«*«>rAj^ 
aftion  lies  not;  for  Anderson  faid,  there  is  agreat  difference  be-  AmC/35. 
twixt  the  words  "  forfworn"  and  **  perjured."  For  **  forfworn"  is, ' 
where  he  fwcars,  againft  the  truth  in  ordinary  difcourfe  ;  but  per-  Cfo.Car,2H 
jurium  eft  quando  jus  alterius  pervertitur^  which  is  to  be  intended  in 
a  judicial  proceding.    And  this  difference  hath  been  allowed  of: 
^uod  Curia  concejjiu     But  to  fay,  **  he  was  forfworn  in  fuch  a 
f  court,"  or  betwixt  fuch  parties,  an  aftion  lies.     Wherefore  it         . 
¥vas  adjudged  for  the  defendant. 

Jackfon  againfi  NAiI.  Cai»  %. 

Trinity  Term,  36.  £//a.  Roll  2987. 

•p  JECTIONE  FIRMiE.     it  was  found  by  fpecial  verdiS,  That  if  the  lord  of, 
•*^  the  Lord  Hunfdon  was  feifed  of  the  manor  of  Paris-Garden  in  "«no»^  K'^^n" 
the  county  of  Surrey^  wherein  arc  divers  copyholds,  and  made  a  ^^^  »»'^«iwnc^ 
leafe  of  two  of  the  copyholds  and  of  the  court  baron  for  two  ^om"  \*ife^^^' 
thoufand  years,  faving  to  hirafelf  the  other,  dcmcfncs  and  fen'ices.  grants  fhaii 
The  leffees  kept  court  there,  and  a  copyholder  furrenders  to  the  hold  cuftonw^ 
ufe  of  ^.  in  fee.     J.  obtains  licence  in  court  to  let  it  for  one  and  ^°"''"»  ^"^ 
twenty  years,  from  Michaelmas  laft  paft.     He  makes  a  leafc  after-  ^"*^».39-  ««3; 
ward  for  one  and  twenty  years  to  begin  at  Chrifimas  following  to  4- Co.  16.  b. 
the  plaintiff,  who  entered,   and  being  oufted' by  the  defendant,  ^i'''"'*?^-. 
brings  an  eje^ionefirma :  and.  Whether  this  were  a  good  grant  by  lifi.^  "'    *^* 
copy,  and  this  leafe  by  the  copyholder  allowable  or  not?  was  the  Ciib.Tcn.  209, 
qucftion.— And  all  the  Court  held,  that  it  was  a  good  copy :  for  =^»  '• 
Anderson  faid,  this  cafe  hath  been  often  in  qucftion  v  for  It  was  ^-  t, Rep.  41^ 
tjie  cafe  of  Lord  Hatton  for  his  tenants  of  HWmgborough^  and  of 
divers  others  fince  that  time.  .And  it  hath  bee  r  oftentimes  held, 
ihat  the  Court  may  well  continue  as  to  that  purpofe  for  admittance 
of  copyholders ;   for  otherwife  every  one  of  his  own  aft  might 
dtjftroy  his  copyholder -s  eftate. 

And  Secondly,  They  conceived  that  the  leafe  is  not  warranted  A  «*py*»oM» 
by  this  licence,  and  then  no  ejeaione  firmof  lies  upon  this  leafe.— Af-  {?"^  ^^T^ 
terwards  ^n  STriw.  37.  Eli%.  j^dgmcnt  was  given  for  the  defendant  AoITaM 
ppon  this  point  ol  the  kafe.  Poft.  ^g^.' 

Owen,  73.    Moor,  184.  Cro.Jac.437.  1.  Com.  Dif .  510.  CUb.  Tea- 2 97.    Doogl.  53.  ani.  565. 
j|.T.IVep.705-    a.  TcrmRcp,  X4I.  3«o.  781.  *?■'•'. 

Trinuy 
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AtBtfcw     awarded  in  a  writ  of  waftc ;  but  he  faid  he  could  fhcw  precedent! 

tilty.  ^hcre  it  was  awarded  in  a  writ  of  entry  fur  SJJcifm.  And  the 
Court  faid,  thev  were  all  one  ;  for  there  Vantages  arc  recoverable. 
The  Court  alio  com'manded  them  to  fearch  precedents,  whe- 
ther it  lay  againft  fervants ;  for  they  doubte J  thereof.  But  it  i^-as 
afterwards  awarded  (tf). 

ia)  Befides  this  prevent'tve  redrefs  at  c6mmon  bw,  the  courts  of  equity  upon  i  biU ex- 
hibited therein  compliiinlttg  of  vtaflt  and  dtfimaion  will  grant  an  iDJundion. 

^A"4'  Vaughan  agahfi  Bed. 

Frohihition  docs  pROHIBITION  .heing  prayed  for  fuing  \x\  tlie  fpiritual  conn, 

•  not  lie  for         X    f^j.  ^^  tithes  of  lands  holdtu  of  the  queen  tn  cap'tu ;  it  wa; 

foirUttal  court    i^ow  moved,  that  confultation  fliould  be  awarded,  for  that  tlicrc 

for  tithes  of       IS  not  any  caufe  to  grant  a  prohibition  ;  for  thcr^he  never  flioujd 

lands  holden  of  have  any  remedy  for  tlicm  :  for  if  he  may  not  fue  for  them  in  the 

the  crown  in     fpiritual  court,    he  cannot  fue  for  them  here. — And  all  th£ 

^^"'"  Court  held,  that  a  prohibition  lay  not :  for  although  JV.  B.  R.  401. 

is,  that  a  prohibition  lies  in  this  cafe,  yet  that  is  to  be  intended 

where  it  is  fu«d  in  chancery»  where  peradventurc  tlicy  may  give 

remedy  for  the  tithes.    But  oecaufe  tliey  were  informed,  that  there 

are  the  like  precedents  in  tlie  queen's  bench,  they  laid,  they  would 

further  adyife. 

Case  5.  Hutchinfon  againft  Lewfon. 

In  debt  on  bend  T^EBT  upon  an  obligation  conditioned.    Whereas  the  plain- 

&"**tfi*^^'^  tiff  was  obliged  in  fuch  obligations  for  the  defendant,  that  if 

m'  imS^k'   ^^  ^^""^  charged  or  molefted  in  his  body  or  goods  for  thofc  ob!i- 

the defendant    gations,   he  would  within  a  month  fatisfy  him  for  it;  the  de- 

muft  (hew  that  fendant  faith,  that  he  had  paid  him  fuch  a  fum  for  all  bis  charge) 

^  ^**?**^        within  a  month.   It  was  thereupon  demurred. — And  without  argo- 

^"*[^  bar      ^^^^  '^  ^^^^  adjudged  for  the  plaintiff ;  for  he  ought  to  fhew  bow  the 

latisfied  the       plaintiff  was  molcfted,  and  that  he  had  fatisfied  fo  much  ;  or  tlwf 

i:ondition,         he  was  not  molcfted :  as  if  one  be  obliged,  that  he  fhall  make  fuch 

Ante,  253.        aiTurance  as  the  plaintiff's  counfel  fhall  devife ;  it  is  not  fufficient 

powp.  47.        to  fay  that  he  made  fuch  an  affiirance,  but  he  ought  to  fay  tbat 

the  plaintiff*s  counfel  devifed  fuch  an  affurance,  which  he  had 

made.     Wherefore,  without  further  arj^ument,   it  was  adjudged 

for  the  plaintiff.     FlJe  5.  Ediv.  4.  pL  8.     22.  Eifw\  4.  //.  li* 

35.  HfH,  6.  pL  10. 

Paii  6.  Ward  againjl  Lambert. 

Hilary  Term,  ^^,E/iz,    Roll  34.  - 
A  hargain  and    IP  JPON  a  fpecial  verdift  the  cafe  was,  That  one  by  indentnrf,  1 
^'^V!r{turn  reciting,  **  Tliat  whereas  J.  S.  was  bound  in  a  recognizance  I 

«•  y^l^filra^  **  and  otlier  bonds  for  him ;  now  he,  for  divcn  good  conjdetat'sriu 
« ffw*'  with."  "  barg^iined  and  fold  the  lands  to  him  and  his  heirs."  The  deed 
•Titmon<7,  is  is  inrolled  witliin  the  fix  months  («?),  but  it  was  found  there  was 
'^**b^°*^''U''*h  ^^^  *^y  money  paid:  and.  Whether  this  was  a  good  bargaik 
Jitrgalnw  was  *  ^^^  SALE,  or  Hpt  /  w^s  the  queftion  upon  demurrer, 
bound  by  re-  Anderson.  Every  owner  of  land  may  p^rt  with  it  as  w 
cognizance  for  pleafeth,  if  it  be  according  \o  law :  and  here  it  is  not  fhcwn  that 
ihcbaiigainor.     the  bargain  and  fale  was  becaufe  the  vendee  was  bound  for  hi^* 

|.  Ro,  Ab.  783.    I,  Leon.  170.     i.  Co.  176.  a.   Vent.  157.     7.  Co.  40.   Crt.  Jac.  U7»  Stiang^j  '**** 
iff\\(.  91.      1.  Wood's  CcM.656,     Cjih.  tfcs,i9,  51,  84^  U5.  ^53«    h  Vc^,  ly,  , 
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and  if  he  were,  yet  it  cannot  be  a  good  bargain  and  fale.    But  if      ^*»» 
there  had  been  apt  words,  he  might  thereby  have  raifed  an  ufe  by    ^iuwi^^ 
way  of  covenant,  but  clearly  not  a  bargain  and  fale. 

Walmsley  accord.  In  every  bargain  and  fale  there  ought  to 
be  a  quid  pro  quo.  But  the  vendor  here  hath  nothing  for  his  land, 
and  tliercfore  it  is  void,  but  it  might  have  rifen  by  way  of  cove- 
nant; but  there  ought  to  have  been  apt  words,  viz.  a  covenant 
to  ftand  feifed  to  ufes  :  for  if  I  give  land,  or  bai-gain  or  fell  land 
to  my  fon,  no  ufe  arifeth  thereby.— And  to  tliat  opinion  the  other. 

iusTicE^  inclined,  that  it  is  not  good  by  way  of  bargain  and  fale, 
ut  that  it  had  been  a  good  confidcration  to  raife  an  ufe  by  wzj 
of  covenant.     Wherefore  it  was  adjudged  accordingly. 
(«)  See  27.  Hen.  8.  c.  16. 

Anonymous.  CAt«  7. 

ACTION  upon  the  cafe  was  brought  for  thefc  words  :  "  Thou  The  differeoct 
"  art  forfworn,  and  I  will  make  thee  flower  the  pillory,  or  elfe  ^^wn  tt»c 
*'  it  (hall  coft  me  a  himdred  pounds."— is/  per  tot  am  Curi  am,  an  ][^'*^,^^ 
aftion  lies  not;  for  Anderson  faid,  there  is  a  great  difference  be-  AmC'/ss. 
twixt  tlie  words  "  forfworn"  and  ** perjured,"  For  "  forfworn"  is, ' 
where  he  fwears.  againft  the  truth  in  ordinary  difcourfe  ;  but  per-  Cf0.Car.2H 
jurium  eft  quando  jus  alterius  pervertttur,  which  is  to  be  intended  in 
a  judicial  proceding.    And  this  difference  hath  been  allowed  of: 
^uod  Curia  concept.     But  to  fay,  •*  he  was  forfworn  in  fuch  a 
f*  court,"  or  betwixt'  fuch  parties,  an  aftion  lies.     Wherefore  it         j 
^as  adjudged  for  the  defendant, 

Jackfon  againft  NAiI.  Caie  «. 

Trinity  Term,  36.  Eiiz.  Roll  2987. 

P  JECTIONE  FIRMiE.    It  was  found  by  fpeciat  verdiS,  That  if  tbclord  of  ^ 
•*^  the  Lord  Hunfdan  was  feifed  of  the  manor  of  Paris-Garden  in  "*»"<>'■  k';^"" 
the  county  of  Surrey^  wherein  are  divers  copyholds,  and  inade  a  ^^^  |"*^cnttnc^ 
ieafe  of  two  of  the  copyholds  and  of  the  court  baron  for  two  ^oids  ^hc^*^" 
thoufand  years,  faving  to  himfelf  the  other,  demcfncs  and  fen'ices.  grantee  ihail 
The  leflces  kept  court  there,  and  a  copyholder  furrenders  to  the  hold  cuftomanf 
ufe  of  ^.  in  fee.     J.  obtains  licence  in  court  to  let  it  for  one  ^nd  c^^uns,  kc. 
twenty  years,  from  Michaelmas  laft  pail.     He  makes  a  Ieafe  after-  ^"^^'.39-  »«3« 
ward  for  one  and  twenty  years  to  begin  at  Chrifimas  following  to  4- Co.  16.  b. 
the  plaintiff,  who  entered,   and  being  oufted  by  the  defendant,  *i*^"^""*?^: 
brings  an  eje^ione  firma  \  and.  Whether  this  were  a  good  grant  by  I'gft.  ^  '    *^' 
copy,  and  this  leaie  by  the  copyholder  allowable  or  not?  was  the  Giib.Tcn.  209, 
qucftion.— And  all  the  Court  held,  that  it  was  a  good  copv:  for  *"• 
Anderson  faid,  this  cafe  hath  been  often  in  qucftion  -,  for  it  was  ^'  t. Rep. 41^ 
t}ie  caft  of  Lord  Hatton  for  his  tenants  of  fi^elUngborou^b^  and  of 
divers  others  fince  that  time.   .And  it  hath  bee  1  oftentimes  held, 
^hat  the  Court  may  well  continue  as  to  that  purpofe  for  admittance 
of  copyholders ;   for  otlierwife  every  one  of  his  own  aft  might 
dtjftroy  his  copyholder's  eftate. 

And  Secondly,  They  conceived  that  the  Ieafe  is  not  warranted  A  «>P3*oW» . 
by  this  licence,  and  theri'no  ejenione  firmie  lies  upon  this  leafc.— Af-  i^ciJncct^kl^ 
terwards  ^ri  Trin,  37.  £//%.  ji^dgmcnt  wais  given  for  die  defendant  A^^^agg.     * 
npon  this  point  ot  the  kial'c.  poft  462/ 

Owen,  73.    Moor,  184.  Cro.  Jac.  437.   1.  Com,  Dig,  510.  CUb,  Ten.  »j7.    Doogl.  53,  a^i.  565. 
|tT.  ^ejvTOC.    2.  TennRep,  ^.x.3So.  781.  '  * 
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AtDtfcw     awarded  in  a  writ  of  waftc ;  but  he*  fatd  he  could  fhcw  precedent! 

^f«cT.  where  it  was  awarded  in  a  writ  of  entry  fur  diffeijln.  And  the 
Court  faid,  they  were  all  one  ;  for  there  damages  are  recoverable. 
The  Court  alio  commanded  them  to  fearch  precedents,  whe- 
ther it  lay  againft  fervants ;  for  they  doubteJ  tfiercof.  But  it  was 
afterwards  awarded  (a). 

ia)  Befides  this  frtvent'wt  redrefs  at  c6mmon  bw,  the  coorfs  of  equit^r  upon  a  bill  ex- 
hibited tbereio  compliiinittg  of  naafit  and  dtjtruatcn  will  grant  an  injundlion. 

*A«4'  Vaughan  a^ahft  Bcal. 

Prohibition  docs  pROHIBITION  being  prayed  for  fulng  in  the  fpiritual  court, 

not  Ue  for         X    f^j.  ^j^^  tithes  of  lands  holdcn  of  the  queen  in  captu  ;  it  waj 

rpilitiuS  court    P^w  moved,  that  confultation  fhould  be  awarded,  for  that  *bcrc 

for  tithes  of       IS  not  any  caufe  to  grant  a  prohibition  ;  for  fhcajie  never  fhould 

lands  holden  of  have  any  remedy  for  tlicm :  for  if  he  may  not  fue  for  dicm  in  the 

decrown  in     fpiritual  court,    he  cannot  fue   for  them  here. — And  all  the 

^^^*  Court  held,  that  a  prohibition  lay  not:  for  altliough  N.B.R.^oi. 

is,  that  a  prohibition  lies  in  this  cafe,  yet  that  is  to  be  intended 

where  it  is  fu«d  in  chancerv,  where  peradventure  they  may  give 

remedy  for  the  tithes.    But  oecaufe  tliey  were  informed,  tliat  there 

are  the  like  precedent^  in  the  queen's  bench,  they  iaid,  dicy  would 

further  adyifc. 

Case  5.  Hutchinfon  againft  Lewfon. 

In  dchton  bond  T^EBT  upon  an  obligation  conditioned.    Whereas  the  plain- 

fe"c**tfic"hir  tiff  was  obliged  in  fuch  obligations  for  the  defendant,  that  if 

tiff^"  trnScfr*    ^^  "WtVG  charged  or  molefled  in  his  body  or  goods  for  thofe  obli- 

the  defendant    gations,   he  would  within  a  month  fatisfy  him  for   it ;  the  de- 

muft  ihew  tlut  fendant  faith,  that  he  had  paid  him  fuch  a  fum  for  all  bis  charges 

lie  was  not        within  a  month.   It  was  thereupon  demurred.— And  without  argu- 

^^  ^      ment  it  was  adjudged  for  the  plaintiff ;  for  he  ought  to  fhew  bow  the 

latisfiedthe       plaintiff  was  molefted,  and  that  he  had  fatisfied  fo  much  ;  or  tliat 

jponditioo.         he  was  uot  molefled :  as  if  one  be  obliged,  that  he  fhall  make  fuch 

Ante,  253.        afTurance  as  the  plaintiff's  counfcl  fhall  devife ;  it  is  not  fufficicnt 

ppwp,  47.        to  fay  that  he  made  fuch  an  affurance,  but  he  ought  to  fay  that 

the  plaintifFs  counfel  devifcd  fuch  an  afTurance,  which  he  had 

made.     Wherefore,  without  further  ar^ment,   it  was  adjudged 

for  the  plaintiff.     Vide  5.  Edn^.  4.  fL  8.     22.  Edw^  4.  pL  ly 

35.  Hen,  6.  pL  19. 

pAit  6.  Ward  againft  Lambert. 

Hilary  Term,  '^^,  Eliz.    Ro/i  ^^.  ^ 
A  bargain  and    IP  JPON  a  fpecial  verdift  the  cafe  was,  That  one  by  indenture, 
fj^  "/^^J/;,  reciting,  '*  That  whereas  J.  S.  was  bound  in  a  recognizance 

^i  lljt^f^era-  **  ^^^  other  bonds  for  him ;  now  he,  for  dlven  good  conjtdcratitir.u 
••  timr  with-*  "  bargained  an^  fold  the  jiands  to  him  and  his  heirs,"  The  deed 
•nt  money,  is  is  inrolled  Within  the  fix  months  (rt),  but  it  was  found  there  was 
'^b^^1'ed*di  ^^^  *^y  money  paid:  and,  Whether  this  was  a  good  %,akckis 
HrEa[n«was^  AND  SALE,  Or  npt^  w^s  thc  quefljon  upon  demurrer, 
bound  by  re-  ANDERSON.  Every  owner  of  land  may  p?^rt  with  ft  as  he 
fognizance  for  pleafcth,  if  it  be  according  \o  law :  and  here  it  is  not  fhewn  that 
fbc bargainor.     ^^  bargain  and  fale  was  becaufe  the  vendee  was  bound  for  him; 

|.  Ro.  Ab.  783.    I.  Leon.  170.     i,  Co.  176,  a.   Vent.  137.     7.  Co.  40.   Crt.  Jac.  U7»  Strang,  ui5» 
tfTUf.  91,       1,  Wood*i  Cctt.656.      Ci^^.  tffcs,  19,  5X,  84,  xis.  ^5$.    l^  Ve^,  *y^ 

■       *  w4 
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and  if  he  were,  yet  it  cannot  be  a  good  bargain  and  fale.    But  if       ^^■* 
there  had  been  apt  words,  he  might  thereby  have  raifed  an  ufe  by    j^^^^^ 
way  of  covenant,  but  clearly  not  a  bargain  and  fale. 

Walmsley  accord.  In  every  bargain  and  fale  there  ought  to 
be  a  quid  pro  quo.  But  the  vendor  here  hath  nothing  for  his  land, 
and  tlierefore  it  is  void,  but  it  might  have  rifen  by  way  of  cove- 
nant ;  but  tlicre  ought  to  have  been  apt  words,  viz.  a  covenant 
to  Hand  feifed  to  ufes  :  for  if  I  give  land,  or  bargain  or  fell  land 
to  my  fon^  no  ufe  arifcth  thereby. — And  to  tliat  opinion  the  other 
Justices  inclined,  that  it  is  not  good  by  way  of  bargain  and  fale, 
but  that  it  had  been  a  good  confideration  to  raife  an  ufe  by  way 
of  covenant.  Wherefore  it  was  adjudged  accordingly. 
{a)  See  27.  Hen.  8.  c.  i6. 

Anonymous,  Cai*  7. 

A  CTION  upon  the  cafe  was  brought  for  thefc  words  :  "  Thou  The  ^ifieicoc* 
•"•  "  art  forfworn,  and  I  will  make  thee  flower  the  pilIor\',  or  elfe  b«wetfii  the 
**  it  fliall  coll  me  a  hundred  pounds."— if/  per  tot  am  Cur  i  am,  an  '^^^^f^'^^ 
aftion  lies  not;  for  Anderson  faid,  there  is  agreat  difference  be-  AmCm- 
twixt  tlie  words  "  forfworn"  and  ** perjured."  For  **  forfworn"  is, 
where  he  fwears,  againft  the  truth  in  ordinary  difcourfe  ;  but  per-  CrcCar.  zSI^ 
jurium  eft  quando  jus  alterius  perverUtur^  which  is  to  be  intended  in 
a  judicial  proceding.    And  tliis  difference  hath  been  allowed  of: 
^uod  Curia  conceffit.     But  to  fay,  **  he  was  forfworn  in  fuch  a 
V  court,"  or  betwixt*  fuch  parties,  an  aftion  lies.     Wherefore  it         | 
^as  adjudged  for  the  defendant, 

Jackfon  tffj/w/?  N^l.  Cah*. 

Trinity  Term,  36.  Eliz.  Roll  2987. 

•p  JECTIONE  FIRM^.     it  was  found  by  fpcciat  verdia.  That  If  the  lord  of, 
•'-'  the  Lord  Hun/don  was  feifed  of  the  manor  of  Paris-Garden  in  """"o*"  t^'-^"" 
the  county  of  Surrey^  wherein  are  divers  copyholds,  and  made  a  ^^  inhcnanc* 
leafe  of  two  of  the  copyholds  and  of  the  court  baron  for  two  holds,  tile ^^' 
thoufand  years,  faving  to  himfelf  the  other  demefnes  and  fervices.  i?rantccrha» 
The  leflces  kept  court  there,  and  a  copyholder  furrendcrs  to  the  hold  cuCxomzxj 
ufe  of  A.  in  fee.     J.  obtains  licence  in  court  to  let  it  for  one  and  courts,  irc. 
twenty  years,  from  MicBaelmas  laft  part.     He  makes  a  leafc  after-  "^"^"^.S^  »"3» 
ward  for  one  and  twenty  years  to  begin  at  Chrifimas  following  to  ^'  ^^'  »6-  *»• 
the  plaintiff,  who  entered,   and  being  oufled"  by  the  defendant,  ^i^*^-*?^: 
brings  an  eje^ione  firma :  and.  Whether  this  were  a  good  grant  by  I^fi.^  "'    *^* 
cppy,^  and  this  leaie  by  the  copyholder  allowable  or  not?  was  the  Giib.Tcn.  209, 
qucftion.— And  all  the  Court  held,  that  it  was  a  good  copy:  for  ^^  »• 
Anderson  faid,  this  cafe  hath  been  often  in  qucflion  -,  for  it  was  -'  T. Rep.  4^5. 
tjic  cafe  of  Lord  Hatton  for  his  tenants  of  M^cUhgboroughy  and  of 
divers  others  fince  tliat  time.  .And  it  hath  beci'oftentimes  held, 
that  tlie  Court  may  well  continue  as  to  that  purpofe  for  admittance 
of  copyholders ;   for  otherwifc  every  one  of  his  own  aft  might 
dt;ftroy  his  copyholder's  eflate. 

And  Secondly,  They  conceived  that  the  leafe  is  not  warranted  A  eopyliolder 
by  this  licence^  and  thenno  eje^iione  firm^e  lies  upon  this  leafe.— Af-  jP^JJ  '^'^IJl^^ 
tenvards  ^n  Trln.  37.  Eli%.  ji^dgmcnt  was  given  for  the  defendant  ^^^^z^ 
upon  this  point  of  the  kafe.  Poft.  461/ 

Owen,  73.    Moor,  1S4.  Cro.  Jac.  437.  1.  Com.  Di|.  510.  CUb.  Tea.  257.    Dongt.  53.  aai.  565* 
|fT.  IVcf^Toj.    a.  Term  Re^,  141. 380. 781. 

'*■'■-'       *■"■     •   ''       '  •  Trinity 


39^'  'f'rinity  Term, 

37.  Eliz.  In  the  Queen'^s  Bench. 
Sir  John  Popham,  Knt.  Chief  Jupcc. 
Sir  Francis  (yawdy,  Knt.  ^ 

John  Clench,  Efq.  >  Jujiiccs. 

Edward  Fenner,  Efq.  ^ 

Sir  Edward  Coke,  Knt.  Attorney  General. 
Sir  Thomas  Fleming,  Knt.  Solicitor  General. 


c^,,  ,^  Grenningham  aga'ttifi  Ewer. 

HiUry  Term,  57.  Eliz.      RoU  806. 
To  debt  <«        TTXEBT  upon  an  obligation  conditioned,  That  if  the  defen-  | 
bondcoixli'         I      1  dant  delivered  unto  the  plaintiiF  three  obligations,  wherein  | 
tioned'tode.      -*— ^  the  plaintiff  was  obliged  unto  him,   or  fealed  and  de-  | 
liver  up  three     Hvered  to  the  plaintiff  a  releafe  of  them,  as  (hould  be  dcvifed  by 
^^'iSlfuch^     theplaintifPscounfel,  hcfort  Michaelmas,  that  then,  &c.     Thcdc- 
ftkafe  of  chem  Pendant  pleads,  that  neither  the  plaintiff  nor  his  counfel  did  devil's 
m  ihould  be      any  releafe  before  Aftcbaelmas.   Judgment^  atlio^  He,   And  it  was 
devifcd bjr the    tliercupon  demurred. — Gawdy  held  it  to  be  a  good  pica;  for 
obligee  bctore     ^j^^j.^  j^  ^  ^^  j^  jj^^^  ^^^^  ^^it  conditions  of  obligations  are  always 
kV glS"^A     for  the  benefit  of  the  obligor,  and  (hall  be  expounded  liberaUy  for 
tm  bar  of  the      him  :  then  there  be  two  things  to  be  done,  viz.  to  deliver  die  ob- 
aaion  that  the  ligations,  or^to  make  a  releale  ;  and  a  releafe  cannot  be  made  by 
obligee  did  not   ^j^^  ^(^  ^f  ^^e  obligee,  becaufc  he  did  not  devife  it:  fo  by  his 
t^tbdoiT^t  aft  part  of  it  becoming  impoffible  to  be  performed,  tlie  law  fliall 
timemcfltioned. difcharge  him  of  the  other  part;  and  it  may  be  he  had  loft  the 
i*oil,  539.  718.  obligations,  fo  as  they  might  not  be  delivered;  and  tlie  intent  of 
both  was  but  only  to  have  them  difcharged,  which  may  be  bv  1 
i.Roll.  Abr.     releafe^made.     Wherefore,  &c,— Clench.     Without  doubt  he 
Gould.  142.      ought  to  do  die  one  or  the  odier,  or  at  leaft-wife  to  offer  himfelf 
Moor,  395.       to  the  obligee,  that  he  is  ready  to  make  the  releafe,  fo  as  there  be 
Poph.  98.         not  any  default  in  him  ;  for  he  ought  to  do  the  iirft  aft  :  for  it 
5-  w''*/*^**     niay  be,  the  obligee  would  have  required  him  to  have  made  the 
I,  Burr.  <7t.     rdcafe,  and  he  could  not  be  found  ;  fd  he  by  his  own  aft  would 
J.  Woods  Coo.  have  avoided  the  obligation,  which  is  not  reafonable. — Fenner 
301.  783.         accord.     Firfl,  it  is  plain  if  both  things  reft  in  the  power  of- the 
obligor  to  perform,  he  may  perform  the  one  or  die  other  at  his 
eleftion  ;  and  jf  before  the  day  of  performance,  it  becomes  impof- 
fible  to  perform  the  one  thing  or  the  other,  by  the  aft  of  the  obli- 
gee or  of  God,  that  he  is  difcharged  of  the  obligation ;  and  fo  it  was 
adjudged  4.  Ediv  6,  in  Bendl$w^s  Reports ;  although  it  becomes  im- 
poffible  by  the  aft  of  God.   But  here  the  obligor  hadi  not  cleftion 
to  do  the  one  or  the  other ;  but  he  hath  power  of  himfelf  to  do 
the  one  thing,  viz.  to  deliver  the  obligations ;  and  of  the  other,  by 
H  contingent  aft  to  be  done  bv  the  obligee  at  the  eleftion  of  the 
pbligce,  if  he  will  j^dvife  it.     But  forafmuch  as  the  obligee  hath 
not  advifed  it,  the  obligor  is  now  bound  to  deliver  the  obliga- 
tion, the  non-performance  whereof  is  a  forfeiture  of  the  obliga- 
tion.— foPH  AM  accord^    If  (t  were  disji^n^iyc  ^d  al^foI\ntc  toperr 
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form  the  one  or  the  other  attheclcftion  of  the  defendant,  and  GirKwmc- 
one  part  afterwards  becomes  impoffible  to  be  performed  by  the  aft         *^.^ 
of  the  obligee,  the  obligation  fliall  thereby  be  difchargcd ;  but  it  is       ^^'t*. 
not  here  disjunftive  at  the  firft :  but  upon  a  poflibility  afterwards 
it  may  come  to  be  disjunftive,  viz.  if  tlie  obligee  devife  the  re- 
Jeafe ;  the  which  devife  not  being  made,  the  condition  is  fingle 
and  abfolute  to  deliver  the  obligations.     As  if  j4.  were  obliged  to 
infeoff  me  of  certain  land,  or  upon  the  return  of  B.  from  Rome 
to  pay  me  twenty  pounds,  if  B,  never  returns,  yet  he  fhall  infeoff 
me.     And  it  is  clear,  if  the  fecond  part  of  the  condition  had  been, 
that  he  Ihould  make  me  fuch  a  rcleaie  as  y.  5.  a  llranger  fhould  de- 
vile,  and  he  did  not  devife  any,  that  the  obligor  ought  to  have 
performed  the  firll  part  of  the  condition.     But  here,  becaufe  the 
obligee  himfelf  did  not  devife  the  rcleafe,  the  queftion  is.  Whe- 
ther he  (hall  have  advantage  of  the  obligation  ?     And  I  conceive 
it  to  be  all  one  with  the  cafe  of  4.  Hen.  7.     If  one  be  obliged  to 
infeoff  me  of  fuch  land,  or  to  marry  yf,  S.  before  fuch  a  day,  and 
a  ftranger  marries  J.  S.  before  the  day,  yet  he  ought  to  make  the 
feoffment:  but  if  the  obligee  married  with  J.  S.  before  the  day, 
the  obligation  is  difchargcd.  Tlie  rcafon  there  is,  becaufe  tliere  is  an 
abfolute  disjunftive  condition  at  the  firft ;  and  when  the  obligee 
himfelf  difpenfeth  with  the  one,  the  obligation  is  difcharged.  But 
here  it  is  but  a  fimple  condition,  without  the  aft  fubfequent  of  (a)itwa$ 
the  obligee;  which  aft  not  being  done,  the  obligation  remains  »"ov<l again, 
always  on  the  one  part  to  be  performed  ;  which  not  being  per- '°^**"**''*^^'* 
formed,  it  is  forfeited.     Wherefore,  &c.  (a).  %  siT''''  ' 

Collet  and  Marlh.  case  ». 

AnU^  Page  371.     Cafe  14. 

TT  was  now  moved  again. — And  Gawdy  held  it  to  be  erroneous,  imbr^dftfucd 
-*■  and  that  it  might  well  be  affigncd  for  error  ;  for  againft  any  veJdai  u  the 
thing  done  or  returned  by  the  Iheriff  as  an  officer  there  may  be  ^«^*^  icturns 
an  averment.     As,   6.  ^  7.  £//«.  Dyetj  234.  a  bllhop  certified,  If'''* '*^^**^^*^"" 
that  he  offered  the  oath  to  an  ecclefinlHc-.tl  pcrfon,  according  to  the  a'^^/wbcTin 
I.  Eliz.  c.  5. ;  an   averment  may  welUie  againft  it,  that  he  did  faft  hcwasn-t, 
not  offer  it.     So  if  a  bilhop  certifies  a  refufal  of  the  payment  of  yet  z  grand  capj 
tithes,  yet  an  averment  lies  againft  it;  and  the  ^i.Eliz.  c.  3.  is,  [""•'^  *^'"*^»  ^"^^ 
that  "the  fummons  ftiall  be  made  at  the  church -door,  and  re- ^  "e^')?^  aror' 
"  turned."  So  it  is  in  the  copulative,  that  the  proclamation  of  the  in  the  judgment 
fummons  ihall  be  made  and  returned  ;  and  It  is  not  fufficicnt  to  by  default, 
be  returned,  for  then  the  ftatute  is  of  little  purpofe.  Ante,  80. 371. 

But  all  THE  OTHER  Justices  e  coKtra.  For  at  the  common  law,  ].RoU.Ab.6a7. 
if  the  Iheriff  returned  the  party  fummoned  where  he  was  not,  and 
thereupon  a  ^rand  cape  was  awarded,  there  was  not  any  remedy, 
but  a  writ  of  deceit,  and  not  error ;  for  the  Juftices  ought  to 
credit  the  officers;  and  it  is  not  any  error  in  them  to  award  a 
grand  cape.  So  here,  forafmuch  as  it  is  of  record  before  them, 
that  the  party  was  fummoiicJ  according  to  the  ftatute,  they  arc 
bound  to  award  a  grand  capc^  and  no  error  in  them.  This  ftatute 
doth  not  intend  to  give  other  remedy  than  was  at  the  common 
law  for  the  Xi.\\xv\t :  :mvI  it  is  not  reafon,  that  this  awarding  of  a 
grand  capf,  »  ; '>.i  thi^  iunini.ins  renamed,  and  defav.lt  recorded, 
Ihould  be  fai-;  t  i.e  ciroacous  in.  t!jj  Court.  Waererore  the  judg- 
ment Wfis  affir»i*L;'l. — L ut  PoriiAM  and  Fennlr  conceived  in  this 

cafe, 


99* 


CSd^lkt 


Maaib. 


Cub  3. 


lit  debt  for  rat 
«pcn  « Igmfe  the 
deficBciaat  may 
deny  its  va/ii/i(y. 

Oweo,  70. 
Savii  X32. 
Croiirp.  588. 

Casi4* 

Knlaiiity  cannot 
beixicaded  in 
iMrcodcbton 

bOfMXa 
PlOft.622.    * 

F.N.Br.202.(l, 
^RL  Com.Z9i, 
f«Bac.Ab.527. 
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cafe,  that  the  party  might  have  a  writ  of  deceit,  if  the  proclamation 
of  fummons  were  not  in^dc  according  to  the  ftatute ;  for  now  he  is 
not  fummoncd  according  to  law.  But  Clench  and  Gawdy  t 
contra^  becaufe  it  is  a  good  fummons  by  tlie  fummoners  upon  the 
land. — Wherefore,  &c. 

Day  again/l  Aiiftin. 

Hihfy  Term%  if'Eliz*    Roll  295. 

T^EBT  for  rent  upon  a  Icafe  for  years.  The  defendant  pleaded, 
■*-^  that  before  the  leafc  a  judgment  was  given  in  debt  againfl  the 
jpIaintifF,  at  the  fuit  of  ^.5.  and  afterward  he  made  this  leafe; 
and  afterwards  this  land  was  extended  and  delivered  in  exotution 
by  elegit ;  before  which  extent,  there  was  "  nothing  in  arrcarT 
It  was  thereupon  demurred. — ^And  without  argument  adjudged  to 
be  a  good  plea. 

Stroud  agairtft  Marihall. 


M 


CAtK  5. 


IfftCODdltlOll 

be  in  tbe  dif- 
jondivc,  giving 
a  1  berty  to  do 
one  thiog  or  an- 
other at  tbe 
^  ekdion  of  the 
party,  and  the 
one  part  be* 
comes  impofli- 
bis,  the  condi- 
tion t»  void. 

Moor,  357. 
Poph,^  98. 
Co,  5.  2 J.  a,  . 
I.  Luiwycbe, 
688. 

Poft.  864. 
a.Mod.200.203. 
Co.  Lit.  145. 
225.  ao6.  a. 
Pop.  98. 
i.Roll.Ab.4$o. 
Jones,i7i.i8i. 
3.  Mod.  23a. 
X.  Salk.  170. 
a.  Peere  WiU. 
(617). 

3.  Peere  Will. 
189,     LitSeft. 


D' 


JRT  upon  an  obligation.     The  defendant  pleads,  that  at  the 
time  of   the  obligation  made,  he   was  de  mn  fane   memory. 

And  it  was  thereupon  demurred. — And  adjudged  to  be  no  plea ; 

for  he  cannot  fave  himfelf  by  fuch  a  plea,  and  the  opinion  of 

Fit%-Herbert  held  to  be  no  law.     Wherefore  it  was  adjudged  for 

the  plaintiff. 

649.    3.  Bac.  Ab.  87.  See  Mr.  Hargrave's  note  [2]  Co.  Lit.  247.  t.    1.  Term  Rqv  390. 

Eaton  and  Monox  againjl  Laughten 

Trlnify 'Term,  ^6.  Elix,      Roll^oy* 

|EBT  upon  an  obligation  of  400I.  conditioned,  "  That  if  one 
Rdimford  aliened  his  wife's  land,  if  then  during  her  life 
'*  he  purchafed  other  lands  of  as  good  title  and  annual  value  to 
"  his  wife  and  her  heirs  ;  or  do,  or  Ihall  leave  her  by  his  laft  will 
**  fo  much  in  value,  by  making  her  his  executrix,  or  in  a  legacy ; 
"  that  then,  &c."  The  defendant  pleads,  that  xh,tfeme  was  dead, 
and  that  Rainsford  is  yet  alive.  The  plaintiff  by  replication  for 
breach,  (hews  the  time  of  the  death  of  the^^nw*  ;  and  that  the  faid 
Rainsford  neither  in  her  life  nor  fince  her  death  had  purchafed 
land  of  fuch  a  value.    And  it  was  thereupon  demurred. 

Atkinson  and  Coke  argued, /(?r  the  defendant^  tliat  the  obliga- 
tion was  not  broken ;  for  it  is  in  the  disjun&ive,  that  he  fliall 
leave  fo  much  to  his  wife  by  his  will,  w  purchafe  lands,  &c.  and 
the  firft  is  become  impoflible  to  do  by  the  aft  of  God;  therefore 
he  is  difcharged  of  both.  And  in  proof  thereof  they  relied  upon 
15.  Hen,  7.  pL  2.  2.  Edw.  4.  pL  2.  16.  Hen.  6.  "  Aaion  upon  the 
*'  Cafcy^  44.  y  9.  EHz.  262.  The  other  part  is  alfo  impoflible  to 
perform  according  to  the  condition,  viz.  to  purchafe  lands  to  the 
wife  and  her  heirs,  the  wife  being  dead ;  and  t^ie  purchafe  need 
not  to  be  made  to  the  heir,  for  the  heir  is  not  named,  but  to  take 
by  way  of  limitation,  and  not  othemCife ;  as  in  Bret  and  Rigdens 
Cafe.  And  if  it  ought  to  be  made  to  the  heir,  yet  the  obligation 
is  not  forfeited  ;  for  Rainsford  is  yet  alive,  and  hath  time  during 
his  life  to  perform  it. — Hutton  and  Tanfield  e  contra*  Al- 
35a^    Sed  vide  Moori  645.    i«  L4.  JUpi.  i;^.    Sayir|a4}*    i«  Wood's  Con.  312* 

thoogli' 
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though  the  defendant  hath  a  disjunftive  condition,  he  ought  to      Eatok 
perform  the  one  or  the  other  at  his  peril ,  and  fo  is  21.  Edw.  3*         *"<* 
pt.  29.     And  although  the  hufband  had  time  during  all  his  life  to      ^**^°^ 
perform  it,  yet  it  ought  to  be  done  during  his  wife's  life;  for   laugm'ti*, 
otherwife  the  obligation  is  forfeited.     As  to  infeoff,  to  reinfeofF 
the  feoffor,  he  at  his  peril  ought  to  do  it  during  the  life  of  the  ^^•i-i^***^  ^ 
feoffor  ;  for  that  the  time  being  incertain,  he  ought  to  perform  it. 
But  if  there  had  been  a  certain  time  to  do  tiie  one  thing  or 
the  other,  and  it  is  become  impoffible  by  a  fubfequent  a£l,  that  the 
one  of  them  Ihould  be  performed  before  the  day,  he  is  difcharged 
of  both.— And  Hutton  cited  Glens  Cafe,  Mich.  ^S^ii  36. £//z. 
Rot,  1227.  to  be  adjudged  in  the  common  pleas ;  where  yf.  promifed 
to  B,  that  if  C,  did  not  appear  at  Wcjlmlnjier  fuch  a  day,  that  he 
would  pay  unto  him  twenty  pounds  ;  and  pleads  that  C.  died  before 
the  day :  and  ruled  to  be  no  plea  ;  for  he  ought  yet  to  have  paid 
the  twenty  pounds.     So  18.  Eii%,  in  J.  Rhodes^  Rep,  Barber^ s  Cafe^ 
in  C,  B.   tliat  where  one  was  obliged  that  ji.  mould  appear  the 
firft  day  of  the  enfuing  Term  in  the  ftar-chamber,  or  otherwife  he 
-would  pay  twenty  pounds^  -^.  dies  before  tlic  day,  fo  as  by  tlie  aft 
of  God  he  could  not  appear ;  yet  it  was  ruled  tliat  the  twenty 
pounds  Ihould  be  paid,  or  otherwife  the  obligation  Ihould  be  for-  ^^^'  *7> 
feited.     And  AUch.  34.  ^  35.  ElJz.  in  C.  B.  this  cafe  was  betwixt 
^rop  and  Bedlngjield*     A,  was   obliged   in  one  hundred   pounds 
upon  condition,  that  he  (hould  ftaiid  to  the  award  of  J,  o*  if  he 
made  any  before  the  feaft  of  M,  or  otherwife  at  the  faid  feaft  of 
Af.  to  be  at  fuch  a  place,  fo  as  he  might  be  arretted  at  the  fuit  of 
the  obligee,  or  elfe  to  pay  twenty  pounds  at  the  faid  feaft  oi  d\L 
No  arbitrament  was  made  before  M.     A.  died,  and  the  twenty 
pounds  was  not  paid  at  M     It  was  adjudged  that  the  obligation 
w^as  forfeited.— PoPHAM.    It  cannot  be  fo  as  you  put  tlie  cafe; 
but  if  it  were  that  he  Ihould  appear,  or  that  he  ihould  appear  there,  ^°^'  ^^ 
or  otherwife  that  he  fhould  pay  t^xnty  pounds,  and  he  died  be- 
fore the  day,  yet  the  twenty  pounds  ought  to  be  paid  ;  for  there 
is  not  any  disjunftive  condition,  that  he  Ihould  do  one  of  the  two  i.Bac.Ai>.432f 
things  at  any  time  before.     But  until  Michaelmas  he  is  obliged 
only  to  appear  ;  and  if  he  appears  not,  then  comes  the  fecond 
condition  to  have  his  eflence,  vi'z,,  to  pay  the  twenty  pounds  ;  fo  it 
is  not  to  be  paid  but  upon  the  non -performance  of  the  other.— 
And  afterwards  in  tlie  principal  cafe,  all  the  Justices  refolved, 
that  the  obligation  was  not  forfeited  ;  for  by  tlie  cxprefs  words  of 
the  condition,  it  is  limited  to  Raimford  to  perform  it  at  any  time 
during  his  life  ;  and  the  impoffibility  thereof  cometh  by  th^  aft 
of  God,  which  Ihall  not  turn  the  obligor  to  any  prejudice  :  fo  as 
now,  being  prevented  of  part  oi  the  time,  he  is  difcharged  from 
performing  it.  But  when  the  law  appoints  a  man  time  to  do  a  thing 
during  his  life,  he  ought  at  his  peril  to  fee  it  is  performed,  other- 
wife  the  obligation  is  forfeited.     And  when  a  man  hath  eleftion  Ant.  394. 
to  do  one  thing  or  another  before  a  certain  time,  and  by  the  aft  of 
God  it  is  become  impoffible  that  he  Ihould  perform  the  one,  the 
law  ftiall  privilege  him  for  the  other,   tliat  he  fliall  not  forfeit      ^ 
any  obligation  by  the  non-performance  thereof, — Andfo  Fenner 
faid  it  was  adjudged  in  4.  Edw,  6.  in  Bendlow*s  Reports, — And  they 
all  (except  Gawdy)  held,  that  the  obligation  was  for  ever  difcharg- 
ed.   But  Gawdy  conceived,   that  tlic  obligation  was  not  yet 

forfeited, 
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Eatok  forfeited,  but  that  he  ought,  during  his  life,  to  pufchafe  lands  td 

^^^  the  heir  of  his  wife,  otherwifc  the  obligation  fliould  be  forfeited  ; 

ag^hifi  but   THE   OTHER   JUSTICES  Were  agalnft  bim  in  that  point. 

Laochtee.  Wherefore  it  was  adjudged  for  the  defendant*    s^Co.  21.  b.  22. 
Lit.Sed.  352*  -    - 

Case  6.  Welcomc  agahjl  Gryll. 

Michaelmas  Term»  36.  ^  37.  Elix.  Rdl  354* 
• 
A  variance  in  t  RROR  upon  a  judgment  in  #the  common  pleas*  The  error 
thechriftian  ^  affigncd  was.  That  a  writ  of  debt  was  brought  by  Thomas 
iwmcbetwwn  WELCOME ;  and  thcjudgment  entered,  quodpradiilus  Johannes 
the jIId'gmLt  is  ^^^p^^^  recuperet^  faff,  where  it  fliould  have  been  Thomas. 
error.  -^^^  ^^  ^^s  prayed  that  it  might  be  amended ;  for  it  was  but  a 

mif-prifion  and  mi f-en try  of  the  clerk. — Sed  non  allocatur.     But 
c^'  1I4.'       ^^^  judgment  was  reverfed. 
Cro.  Car.  463.    Vent.  21 7,    Hob,  317.     Ray.  39.    Comb.  64.    Cowp.  425. 

Case   7.  McggS  Mgcinft  Griffith. 

Slanderous  A  CTION  for  thefc  words:  "One  told  mc,  that  he  heard  fay, 

iKords  reported  -^^  "  that  Miftrefs  Mcggs  had  poifoncd  her.hufband  \*  ubi  revera 

ma  hear/ay  a\^  fiullus  dixit ^  tstc.     Upoiinot' guilty  pleaded,  it  was  found  for  the 

aaionable.  plaintiff;  and  now  alledged  in  arreft  of  judgment,  that  an  aftion 

Moor,  408.  lies  not  for  thefe  words  ;  for  it  is  but  a  report  of  a  hear-fayy  which 

Gould.  13S.  cannot  be  any  difcredit. — But  notwithftanding  it  was  adjudged  for 

Pott.  645.  tiig   plaintift  \   for  it  is  a  great  defamation,   and  is  a  caufe  of 
drawing  her  name  and  life  in  examination.     Wherefore,  &c. 

Ca»k  8,  Howcl  againjl  Williams. 

Eajier  Ttrm^  36.  £//*.     Roll  333. 

Writ  of  entry  at  p^RROR  upon  a  judgment  in  a  writ  of  entry  ad  communem  legem. 
rwiffM/aw  will  -C-*  The  error  was  affigned,  in  that  it  was  notlhewrt  in  the  count, 
not  lie  while  the  that  the  tenantby  the  courtcfy  (who  aliened)  was  dead  ;  for  other- 
^rtcf'^L  alive,  w^f^  ^^*^  ^^^^  ^*^^  "^^  '  ^^^  ^^  ^"^  of  entry  i«  confimili  cafu. — SeJ 
bStaftCTplcahc»o»  allocatur.  For  although  this  aftion  lies  not  in  the  life  of 
ihau  be  intend-  tenant  bv  the  co^rtefy ;  fo  that  if  he  be  alive,  the  plaintiff  hath  not 
cd  to  be  dead,  ^ny  caulc  of  aAion  ;  yet  it  fhall  be  fo  intended,  efpeciaily  when 
F.  N.  Br.  107.  the  tenant  hath^  pleaded  thereto,  and  admitted  it;  and  if  he  were 
alive,  the  tenant  ought  to  have  alledged  it.  Wherefore  thp  judg- 
ment was  affirmed. 

Cai B  9.  Sir  Huinphrey  Ferrers  and  Others  againjl  Wignal. 

Hilary  Term,  37.  £/i«.  Roll  848. 

In  a  juftification  TRESPASS,  as  cxccutor  of  ^rfwtfr^/  Halt^  for  the  taking  of  an 
to trefpafs  under  ^  ox.  The  defendant  juftifies  as  fcrvant  to  John  Ardern^  for 
a  grant  of  a  ^^^  5;^.  y^^^,  St.Leger  was  feifed  of  the  manor  of  Bardejleyy  within 
feoffment  of  a  ^j^j^j^  manor  is  fuch  a  cuftom,  that  every  tenant  of  "a  mcfluagc 

manor,  the  at-  * 

tormnent   (hall  be  intended  j   for  it  Is  collateral  to  the  utic. 

Within 
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Vrithin  the  manor  dying  fcifed  thereof  fliould  pay  an  herioty  viz.    Sir  Hum-, 

his  beft  beaft ;  and  that  the  lord  might  feize  it ;  and  that  one  yohk   '""^^  ^^** 

Ho/t  was  tenant  of  a  meflbage  within  the  manor ;  and  that  Sir     ^q^''^ *", 

jfohn  Saint  Leger  infeofFed  of  that  manor  one  Corhert  and  Lew  fori  to       aiawjt 

the  ufe  of  the  faid  John  Ardern ;  and  that  afterwards  the  iiiajohn     Wicnat.. 

Holt  died  feifed  of  that  mefluage,  which  defcended  cuidam  Edv'ardo  ^  Bl.Com.tio 

Holt\  and  tliat  he  died  feifed  being  pofleffed  of  that  ox  :  thereupon 

he  as  fervant  to  the  faid  John  Ardern^  and  by  his  command  took  it     . .    # 

as  Ru  herioty  lie.    And  it. was  thereupon  demurred. — Firft,  For 

that  he  entitles  John  Ardern  to  the  manor  as  a  purchafor,  vi%.  by 

feoffment ;  and  Iheweth  not  the  attornment  {a)  oijohn  Holty  the 

tenant,  whofc  fervices   are  demanded;  for  othcrwife  he  cannot 

entitle  him  to  the  fervices  of  that  tenant:  and  although  a  man 

may  plead  the  feoffment  of  a  manor,  and  that  by  force  th(?reof  he 

was  leifed  of  that  manor,  without  fhewing  tlie  attornmc;>t  of  the 

tenants  (for  it  is  neccflarily  to  be  intended  as  livery^without  plead-  s.  Co.  «i,  b, 

ing  it)  ;  yet  when  he  will  entitle  himfelf  to  the  fervices  of  any  Yclv.  135. 

particular  tenant,  he  ought  expreftly  to  fhew  his  attornment. — S$d^*^^^'  310* 

non  allocatur'^  for  THE  Court  faid,  there  was  not  any  difference  B^'^J^p'^* 

in  the  pleading  of  the  one  cafe  more  than  of  the  other,  but  that  tl^c       '    '  '  **^' 

attornment  may  be  w^efll  intended :  and  if  he  did  not  attorn,  the 

other  ought  to  have  pleaded  it.     And  they  all  here  agreed,  that  by 

the  feofrment  of  the  manor  tlie  fervices  pafled  not  without  an 

exprefs  attornment :  but  that  may  well  be  intended  in  the  pleading, 

if  the  contrary  be  not  (hewn. 

Another  Exception  was  taken,    for  that  he  pleads  this  ^nomlfTioorf 
melTuage  to  defcend  cuidam  Edvardo  Holty  and  doth  not  lay  pnedMo  ^*'«  ^^""^ 
Edvardo  Holt  teftatori  \  fo  it  (hall  be  intended  to  a  Itrange  perfon  ;  *^^''^Y^^^'* 
and  then  the  plea  is  not  good. — Sed  non  allocatur  ;  for  he-  juftiiies  in^nitivt. 
the  taking  after  the  death  of  Edzvat  d  Holt  the  teftator  ;  and  to  him 
itfhall  be  intended  to  be  referred,  and  not  to  any  other.     Where- 
fore without  any  great  argument  it  was  adjudged  for  the  defendant. 

(a)  Attornment  is  now  rendered  unneceflary  by  4.  ik  5.  Ann.  c.  16.  and  11.  Geo.  ». 

€.  19. 

Yelverton  againjl  Yelvcrton.  Casho. 

Hi  lory  Tfrnty  3  5 .  £//»•     Rnll  iix» 
T  TPON  demurrer  the  cafe  was,  The  father  covenanted  by  inden-  a  covenant  to 
*^    ture,  in  confideration  of  natural  afFeftion,  to  Hand  fcifed  of  ^*'^^^"^<'**">'* 
all  his  lands  which  he  had,  and  which  he  afterward  Ihould  pur-  ^^^.°[j  ^^P^^ 
chafe,  to  the  ufe  of  himfelf  for  life,  and  after  to  his  youngelt  fon  covenantor 
and  his  heirs  ;  afterwards  he  purchafed  land  and  died  :  and,  Whe-  ihould  after-, 
thcr  the  eldeft  or  youngeft  fon  Ihould  have  it  ?  was  tlic  queftion —  y*'"*^**^  purchafe 
Bacon  argued  for  the  youugcft  fon,  that  he  fhould  have  it;  for  **^°>^* 
this  covenant  (hews  his  intent  exprefllv,  and  is  to  work:  infvJuro\  Port.  4^3. 493» 
and  therefore  good  enough :  as  if  a  man  devifeth  lands  which  he  ^^^*^^*i^^* 
hath  not,  and  after  purchafetli  them  :  fo  if  one  covenants  that  he  n>  y^'^'xg!**' 
will  purchafe  lands    before  Michaelmas^  and   that  before  Eajhr  Wincii.  60. 
following  he  will  levy  a  fine  of  thofe  lands  which  fhall  be  to  iich  ^'itz.  237. 
ufes,  and  he  levies  a  fine,  and  doth  not  limit  any  ufcs,.  it  fliall  be  *'?!|!j'^37*  • 
according  to  the  covenant  before  the  purchafe  (quzdfuit  concejfum  quj,  ^^^x!it\ 
PEH  Curiam);  for  they  Ihall  be  as  ufcs  declared  upon  that  fine  ne.'  * 

whereof  he  fliewed  his  intent  before. — But  in  tlie  principal  cafe  PowelonDcv. 
all   the  Court  held,  that  this  covenant  vefts   nothing  in  the  '9«- 
younger  fon,  and  is  not  fufficient  to  vel^  any  ufe  in  him  of  tlii^^'gy^^*'"**^^®* 
Cowp.  94.     Dougl.  7i6,     X.  Tcim  Rep.  435.     z.  Tgrip  Rep.  5"^. '  3.  Term  Rep.  91. 
CRO.  ILXZ.  PART  1.  Dd  land  > 


401     "  Trinity  Term,  37- E^li^-     In  B.  R, 

VfLviRToir  land;  for  a  man  cannot  by  a  covenant  raife  an  tife  out  of  land 
miainft       which  lic  hath  npff  for  no  more  than  a  man  may  charge,  let,  or 
'5f»i.vj.RT0K«  girant  a  thing  which  he  hath  not,  no  more  may  he  limit  an  ijfc  out 
'ojf  land  which  he  hath  not.     Alfo  upon  every  feoffment  or  pur- 
chafe,  tlie  feoffor  or  donor  from  whom  the  land  pafleth  is  to  limit 
the  ufes  to  the  feoffee  or  purchafor ;  tlien  before  the  purchafe  on« 
cannot  limit  how  the  ufe  fhall  be,  viz,  tliat  it  fliall  be  to  his 
youngeft  fon,  where  the  feoffor  hath  limited  it  to  the  ufe  of  him 
and  his  heirs  ;  which  ihould  be  to  limit  an  ufe  out  of  an  ufe,  which 
the  law  will  not  fuffer  :  therefore  judgment  was  given  accordingly 
for  the  eldcft  fon.     And  here  a  cafe  was  cited  in  20.  Eli%.  (but 
neither  the  n?m,e  nor  in  what  court  was  mentioned)  that  a  mort-r 
gagor  intreated  a  ftfangcr  to  redeem  the  land  at  the  day ;  and  cove- 
nanted by  indenture,  that  after  fuch  redemption  the  ftranger  (hould 
have  the  land  tohim  and  his  heirs ;  and  that  he  in  confideratibn  of 
fuch  a  fum  would  (land  feifed  to  the  ufe  of  him  and  his  heirs  ;  th« 
ftranger  redeems  tlie  land  at  the  day,  the  mortgagor  enters,  the  deed 
is  enrolled  within  the  fix  months  :  yet  ruled  that  nothing  palled  ; 
becaufe  he  had  not  any  cflate  or  intereft  therein  at  tliat  time  to  con* 
tfaftforit/ 
CA8t  II.  Befwick  agatnjl  Cunden, 

Hilary  Term,  3c.  £//'«.  Roll ^q^. 
If  a  dam  be  A  CTION  upon  tlic  cafe.  For  that  the  defendant  levied  a  dam 
made  in  a  river,  **  in  fuch  a  river  fuch  a  day,  whereby  it  furrounded  the  land  of 
fo  as  tooccafion  J^  g.  who  afterwards  iufeofFed  the  plaintiff  thereof ;  and  that  the  dc- 
«n  ^'^^^  fendant adhuc  malitiosi cufiodivu  the  faid  dam,  whereby  the  plaintiff's 
adjoioVngUndt  ^^^^  i'  liirrounded.  Upon  this  declaration  itwas  demurred  in  law. 
the  urt  IS  not  Pelh  AM.  The  aftion  is  not  maintainable,  in  regard  the  plain- 
«xtiQi^Uhcd  by  tiff  had  not  any  thing  in  )che  land  at  the  time  of  the  nufan« 
thcfaicoithc  erefted  ;  and  tliere  is  not  any  new  thing  done  to  his  injury  ;  and 
puKiXmTy  ^^  proof  thereof  cited  4.  JJjife,  3.  2.  Hen,  4.  pLii.  18.  kd^\z. 
maintain  :^n  ^(Pfi^  TA'  B"^  ^^e  cale  in  14.  fef  15.  £//>.  Dyer,  319.  is  good 
a^ion  on  tho  law ;  for  there  the  Lady  Brown  made  a  new  nufance  by  every  turn- 
cafe  for  the  ing  of  the  cock,  for  which  fhe  was  punifhable,  although  flie  mads 
«ontiniun^  it  not  at  the  firft  ;  but  here  the  land  was  furrounded  by  the  levying 
•▼cry  continu-  ^^  ^^  i^m^  aud  continued  furrounded  ;  fo  the  firft  nufance  con- 
.aocc  is  a  frc/h  tinues  till  this  prcfcnt ;  and  therefore  the  feoffee  Ihall  not  liave  his 
nufance.  a£lion. 

Ante,  191.251.  Foster,  e  contra.  The  adion  is  not  brought  for  the  levying  of 
Poft.  510.  ^j^^  dam,  .but  for  the  continuing  thereof  from  fuch  a  day  to  fuch, 
Woor,  353.  which  was  after  the  plaintiff's  purchafe  \  and  F'ttx.  N.  Br.  11. 
i.i^o.Rcp.22i.  ^j^^^  ^jjg  j^gjj.  Qf  the  feoffee  fhall  have  it  againft  the  feoffee  of  him 
^C6  ^  7oi  ^^^^  levied  it-  And  in  Pa/cL  25.  Eliz.  it  was  adjudged  in  this 
Co.  LiJje.  '  court,  in  Rolfs  Cafe,  where  one  ereftcd  an  houfe  fo  near  to  ano- 
a,  Uon.  129.  ther's  that  the  rain  defcended  from  the  new  houfe,  &c.  and  the  heir 
g.  ^o.  55*  brought  an  aftion  upon  the  cafe  for  the  nufance  made  by  building 
nycr,  ;i9.  ^j^^  houfc  in  his  father's  time^  and  recovered  by  judgment. 
WoyV/it!*  Gawdy,  Jujlice.^    The  aftion  is  well  brought  tor  continuing 

W.Hayni.  277.  of  tlicfirft  nufancc,  but  not  for  the  levying  thereof;  and  therefore 
■s.  saik,459.      the  aftion  is  well  brought  for  the  keeping  it  up  in  liis  tinjc,  and 
'     not  for  the  levying  thereof. 

'  PoPHAM.     There  will  be  n  difference  when  there  is  not  any 

.  profit  remaining  unto  him  to  whom  the  nufance  is  levied.     Then 

It  id  clear  that  none  ihall  have  the  aftion  but  he  to  whom  it  was 

djnc  J 
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done;  as  if  I  have  pot-w«ter  running  from  my  river  to  my  home,     Btiwtc^ 
znd  71 S.  ftops  it  in  liis  land  before  it  comes  to  my  land,  and  1  die,       aiah/t 
or  make  a  feoffment  over,  my  heir  or  feoffee  have  not  any  remedy     c«Mfti*«^ 
for  this  tort  made  before  their  time.   But  where  any  profit  remains 
which  comes  to  the  heir  or  feoffee  after  the  nufance  done ;  there 
for  fo  much  of  the  profit  as  is  come  unto  them^  and  is  taken  from  , 

them  by  the  continumg  of  the  nufance,  they  fhaU  have  their  aftion.:  I'j 

then  here  by  the  levying  of  the  dam  the  inheritance  of  him  to  ^ 

whom  it  was  levyed  is  not  taken  away ;  but  although  his  land  be  '  V 

furrounded,  fome  profit  remained  unto  him,  which  he  hath 
conveyed  to  the  feoffee;  which  being  taken  from  him  bv  tlie 
continuance  of  the  nufance,  it  is  reafon  that  the  fi^offee  mould 
have  his  aftion.  And  therefore  if  one  levies  a  bank  in  a  river, 
whereby  part  of  my  land  is  furrounded,  and  afterwards  I  make  a  ' 
feoffment  of  my  land  to  J.  S.  and  afterwards  another  part  is 
furromided  by  reafon  of  that  bank,  he  fliall  have  an  affife  of 
nufance  (quod-fult  concejfum):  fo  here,  for  that  the  land  of  the 
feoffee  grew  a  malo  ad  pejus  dt  die  in  diem^  by  reafon  of  th# 
inundation  made  by  this  dam,  it  is  reafon  the  feoffee  fhould  have 
his  aftion.  The  fame  law  is  for  a  non  feafance^  viz.  for  not 
repairing  of  a  bank,  where,  &c. 

Clench  and  Fenner,  i  contra.  Becaufe  the  tort  before  made  is  W  Videpoft^ 
extinguiflicd  by  the  feoffment ;  and  there  is  not  any  thing  d©ne  5*^-  wi»c«it 
fince  ^e  feoffment  which  the  feoffee  could  punifh.     Wherefore,  Tud^^f^^ 
&c. — But  afterwards  in  Aficb.  37.  ^  38.  £iiz.  being  moved  again,  given  for  the 
all  THE  Justices  agreed,   that  the  aSion  was   well  brought.  <kfeodaat,tipo^ 
Wherefore  it  was  adjudged  accordingly  for  the  plaintiff  (a) .  *  "^^  o*^i««- 

Srook  againj  Watfpn.  jca«i  i^^ 

ACTION  upon  the  cafe.     And  declares,  Whereas  he  was  an  Word*  no^ 
*^  alderman  and  a  merchant  hi  I'ork^  and  had  always  kept  a  »^»onabi^ 
true  debt 'book,  that  the  defendant  fpake  of  him  tliefe  words;  Moor^409, 
"  He  is  a  falle  knave,  and  keepetli  a  /ajfe  debt  book ;  for  he 
**  chargeth  me  with  the  receipt  of  a  piece  of  velvet,  which  is  fiife.'* 
After  not  guilty  pleaded,  and  found  for  the  plaintiff,  it  was  moved 
in  arreft  of  judgment,  that  an  aftion  lay  not  for  thofe  words.  * 

Hubert, /or  the  plaintiff,  moved,  tliat  the  aftion  was  maintain- 
able, becaufe  tlicy  touch  him  in  his  trade  pf  living ;  for  in  a 
merchant  fidelity  \n  his  trade  is  requifite ;  for  he  many  times  bttytf 
and  fells  his  wares  upon  truft. 

But  all  theJu  STICKS  held,  that  the  aftion  lay  not.  Forthefirft 
words,  **  He  is  a  ialfe  knave,"  it  is  clear  that  an  aftion  lieth  not. 
-And  for  the  fecond  part,  that  "  he  kcepeth  a  falfe  debt-book,'*  it 
is  not  aftionablc,  for  it  is  not  any  difcredit  unto  him  j  for  it  mgy 
be  his  fervant  keepeth  it,  or  that  fomewbat  might  by  ovcrfight  ^c  ^ 

mif-entered  therein.  And  it  is  not  of  neccffity  that  every  mer- 
chant ftiould  have  a  debt -book  ;  and  by  that  difcredit  there  is  not 
any  difcredit  to  his  trade :  as  lo  fay  of  a  oounfellpr,  that  "  he 
*'  niif-enters  the  name  of  his  client  in  his  book,  viz*  the 
**  plaintiff  for  the  defendant,"  is  not  any  caufe  of  aftion  ;  but 
to  fay,  that  a  counfellor  gives  ill  counfcl,  or  that  a  merchant 
is  a  bankrupt,  an  aftion  lies;  becaufe  it  toucheth  them  irv. 
their  ]>rofe(Son.  Popham  alio  faid,  that  the  aftion  was  not 
ipaintainable,    b«caufc    ^0  defendant    fpake  only  of    t   grie- 

D  d  a  •  van^ 
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B«ooi:       vancc  unto  himfcif  by  that  faife  cntrv,  and  not  in  general  wofdr 

wTiloN.     ^^  <*ifcrcdit  him  ;  for  if  he  had  (aid  to  others,  *'  Take  heed  how 

'     *'  you  deal  with  him,  for  he  kecpcth  a  falfe  hook,"  tlicn  pcrad- 

venture  an  aftioii  would  iie>  becaufe   he  drew  other  cuftomcra 

•  from  him.     1  hcrcforc  it  wa>  adjudged  for  the  defendant. 

Caie  13.  Stringer  tigal-iji  Scanlack. 

Hilary  Term ,37.  Eliz .      Roll  ^2^. 

Trrfpaftfora  :  pALSE  IMPRISONMENT.    For  that  he  took  and  imprifoned 

Tnd  dwentToB^n  *^*™  ^°''  ^^  ^P^^*-'  °^  ^"  ^^^^^'  '^^^^  defendant  pleaded,  that  a 
w'ihn.  ?\L\  ^^P'^^  ad  Jatisfaciendum  at  the  fuit  of  7.  S,  iffued  to  die  IherifF  of 
Jumfication  by  fVilts  againft  the  plaintiff,  who  made  his  warrant  to  tlic  defendant 
i?gaj  proccfs.     to  arreft  the  plaintiff;  whereupon  he  by  virtu.e  thereof  arreftcd 

•  Replication  that  the  plaintiff.  Et  hoc,  ^c.  The  plaintiff  replies,  that  after  the 
lifter a/ir^ir/ri^  ^^'^'^  ^^  execution  awarded,  and  before  the  caption  and  imprifon- 
#1  to  the  writ!  nient^  he  fatisfied  the  flieriff  of  the  monies,  &c.;  whereupon  the 
This  is  a  fheriff  made  his  warrant,  direfted  to  all  his  bailiffs,  &c.  that  they 
defariure  from .  fhould  furceafe  the  execution ;  and  that  he  delivered  it  to  die 
fr  il'^nr^"'  plaintiff;  and  that  the  defendant  arrcfted  him  ;  and  prefendy  after 
complains  of  the  arreft  he  (hewed  unto  him  this  difcharge;  and  yet  notwith- 
theror/wirj  Handing  he  detained  him  in  prifon  for  the  fpace  of  an  hour.  'I'he 
Jmprifotmtnt^  defendant  rejoins,  that  he  was  illiterate  ;  and  prefently  after  the 
witrrJ/Ml^t  ^^^'^'^^y  ^f  ^^^  warrant  oi  fuptrfedeas  from  the  flieriff,  he  went  to  a 
JAme,  9.  ^  '^  literate  man  to  knov/  the  cffcft  thereof,  and  in  the  i/z/mw  detained 

him  in  prifon;  and  as  foon  as  he  was  infon;ned  of  the  contents 
Lm.58S.  140a.  thereof  he  fet  him  at  large.  It  v\ a >  thereupon  demurred  ;  for  it 
^^Mild*^' -^^'  ^^'  ^**^*  that  he  tAi.ii;  upon  hiin  the  ofSce'to  be  a  bailiff,  ought 
Foil!  744. '  "^^  ^^  ^^  ignorant  thcicot",  or  what  he  is  to  do';  and  that  pretence 
i.-ltfod.  194.  of  ignorance  fhall  not  cxcufe  him,  but  at  his  peril  he  is  to  take 
t.  Mod.  aa5.     notice  of  this  difcharge,  &cc. 

3^6-  ^         Fkknf.r.     When  he  is  once  taken  by  force  of  a  ca.fa,   the 

10-.  ic/*^^'  ^*^^iff  iiini^cif  could  not  have  difcharged  the  prilbncr  without 
i:.'*Moi!23o.  offence  to  the  law,  although  he  had  leccived  the  monies  ;  for  the 
385.  54T.  writ  is,  capias  ad fatlsfacicndum,  ha  qu'.d  habeas  corpus  ejus,  Isfc,    So 

IxJ.Raym.  399..  although  he  pays  the  monev,  yet  the  Iheriff  ought  not  to  difcharc;c 
4j,  Ra.  Ah.  403,  jjj^j^  .  j^^^  :f  |^^  ^^^  jj^  j.  cliaru;(.able  with  an  efcape  :  wherefore  Lis 
454.  inm.$t.      warrant  is  no  warrant  to  the  bailiff,  after  he  was  once  arrcfted,   to 

.  difcharge  him  ;  and  the  dcfcm'ant  did  well,  and  no  tort  in  dctain- 

'  ing  of  lum.     And  of  that  opinion  was  Popham,  Chief  Ju/iicc, 
But  Gawdy  and  Ci.kn'cji  he!  J,  that  in  regard  it  w^as  but  a  writ 

.  of  execution,  and  to  lave  tl.c  money  in  court,  he  having  received 
the  money,  ought  not  to  have  arrcfted  the  party  ;  and  if  he  hath 

:  arretted  him,  might  well  difcharge  him.     i^ide  33.  hen.  6.  pi,  48. 

•  per  Danbie.     i^-  Hen,  7.  pL  16.     21.  Jtlcn.  7.  pL  23.     But  as  to  the 

•  point  of  the  bailiff's  ignonincc  they  delivered  not  any  opinion. 
But  Fennkr  held,  that  Le  well  mi^lit  take  time  to  be  informed 
thereof,  ^nd  4ie  is  not  compellable   to  take   notice  of  it.     But 

■   Popham  doubted  thereof. 

Gawdy  then  moved  an  exception  to  the  replication  ;  for  it  is, 
that  after  this  warrant  oifuperfedcas  from  the  flieriff  delivered  unto 

•  hin>,  he  detained  him  in  prifon  ;  and  fo  complains  of  the  tortious 
.  imprilbnmcnt,  but  fpeaks  nothing  of  his  caption,  whereof  he 
.    complained  in  his  declaration  ;  fo  there  is  a  manifeft  departure  as 

•  to  it,  for  it  maintains  not  his  count.     And  fo,  for  this  caufo  ooki 
it  was  adjudged  for  die  defendant. 
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'  Peter  Caiye's  Cafe.  Ca%i  14, 

pETER  CARVE  was  indlfted  for  drawing  his  Tword  /«  ^j/^/J  f ''^^'"^  * 
^   JVcJhnon,   fcdcntibus   Curtis-,  and    in  diftuibing   the   Hicriff  in  *^:^'^;"  ^*'*- 
making  an  arrelt  upon  one  7.  by  force  ot  a  bill  of  /iZ/^^.v/V^r ;  indj^abie,  tbo' 
and  being  arraigned  and  found  guilty,  had  judgment  of  perpetual  outof  the  vicvr* 
iaiprifonment,  and  to  pay  a  hundred  pounds  to  the  queen.  °^  ^^^  Courts. 

A^D  NoTi*,  Upon  the  evidence  it    appeared  to  be  upon  the  3.  inft,  140. 
ftalrs  afcending  the  court  of  wards,  and  fo  out  of  the  view  of  the  owen,  120. 
Courts. —  But  PoPHAM  faid,  although  it  were  out  of  the  view  of^-"*"*^,  ^'^* 
the  Courts,  yet  if  the  inuiftmeiit  iiad  been  as  it  ought  to  have  *'    *^^  *    ^*' 
been  (and  as  we  have  precedents  thereof  in  £^it'.  4.)    viz,  coram. 
domifm  reginu^'  the  judgment  fhould  have  been,  that  his  right  hand  . 
Ihould  have  been  cut  off,  and  that  he  ihould  forfeit  all  his  lands 
and  cluittels,  and  have  perpetual  imprifonmcnt. 

Gray  agahiff  Fletcher.  Ca«i  15. 

Hilary  Term  t  37.  if //si.     Roll  Col, 

TJ  EPLE  VI N .     The  defendant  jnftilies  for  damage  fcafant.    The  If  the  jury  And 
■^  plaintiff  claims   common  in   the   place  wfikke,  6cc.     Ilfue  «;»«thcpuin. 
thereupon*;  and  the  jury  found  the  prefcription ;    but   farther  ^^ ^**  ^?J' 
fpundi  that  he  and  all  thofe  whole  elLites,  &c.  had  ufed  to  pay  for  prXf/bTd   !nd 
the  faid  common  every  year  a  hen  and  five  eg^s ;  and  if,  &c.  they  aJib  a  ufage  to 
prayed  the  difcretion  of  the  Court.     It  was  tlicreupon  moved,  P*)' ^ '^c" >"rly 
that  it  was  found  againft  the  plaintiff,  for   it  is  not  found  as  he  ^*'*^*'!*'*'"^*^" 
alledged ;  for  he  alledgeth  it  as  abfolute,  aiid  it  is  found  condi-  TerT^i  uVo^, 
tionally,  vi%*  if  he  paid  for  it.  for  they  arc  two 

PoPUAM.  I    was  of  counfcl   wirh    ^  Devon Pme  Cafe ^  where  a  P'cfcripiions. 
man  prefcribcth  to  have  pot-vvaxcr  out  of  a  river;  and  iflue  there-  ^^^'  4»5-44S» 
upon ;  and  found  that  he  ufed  to  have  it,  paying  fixpence  by  the  ^^^  ^^^' 
year ;  and  adjudged  that  it  wms  found  againil  him  who  prcfcribed.  Co/tm.^^^  *** 
But  that  is  not  like  to  this  cafe ;  for  there  was  a  condition  executory  Co.  Car.  533, 
every  year  with  the  prefcription,  and  therefore  it  o'ught  to   be '•  SaUnd.  310. 
intirely  ailedgcd.     Rut  here  it  is  a  thing  collateral  from  the  pre-  ^^"c*  S8,' 
icription,  and  the  prefcription  is   pcrieft  without  allcdging  it  ;  ?';f^'/j^^ 
wherefore  it  is  well  enough  found  for  the  plaintiff.  Hob*!^.^''''*'' 

Gawdy   faid,  that  if  the  hcti  ar^l  eggs  vrere  not  paid,  in  this  Lucas,  223. 
cafe  he  might  diftrain  the  plaintifr^s  bc^fls  going  upon  the  com-  Bull,  n.  p.  59. 
men,  although  it  were  upon  lii^  o\v  n  land  ;  (luod  Popham  comefjit^  '•  ^'•''  *'»3« 
Wherefore  it  was  adjudge  1  for  ti-e  plaintiff.     %(^.  Hen. 8.  />/.  5.        cowp^i^T' 

t)ougl.666. 

Wilcocks  agSifiJl  Watfon.  Caie  i6. 

Hilary  Term,  3 7 ,  Eliz ,    Roll  loil. 

T^EBT  upon  an  obligation  againft  him  as  executor  of  ^.    The  A  hufbandwha 
^^  defendant  pleads  pieni  aJminijhavit ;  and  iffue  thereupon.  The  «fter  the  dcatu 
jury  find  a  fpecial  vcrdift,  that  J.  made  £.  his  executrix,  and  ®^*\'*  ^'^*"'* 
died  poffeffed  of  divers  goods,  which  E.  made  a  fraudulent  gift  of  ^^*'^h?.f, 
all  her  goods  toJ.S.   isfc.  and  continued  m  the  poffeffion  ofihc  ixing  f«to 

made  a  gift  of  by  covin,  (hall  be  charged  as  executor  </^/m  /cm.     Vide  43.  Eliz.  c.  8.     x.  Term  Rep^ 
f  7.  s?/'  i?7i    Mt.  ^^    a.  Uon  123.     5.  Co,  54. 

D  4  3  ^licm. 
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WiLcocM    them,  and  took  the  defendant  to  hufband  and  died  ;  that  the  dc- 
y^^"-^       fcndant  is  pofleffed  of  ^art  of  tliofe  goods  of  the  value  of,  &c. 
ATioN.     ^^j  p^^   legacies ;   and  if  thofe   goods  (hould  be  found  to  be 
»•  5"*^''*'*       aflets  in  his  hands,  they  found  for  the  plaintiff ;  and  if,  &c.  for 
cwesin  Chan.  ^^  defendant.— Fenner  held^  that  they  Ihould  not  be  aflets  ;  for 
Foft.565.'       although  being  but  fraudulent,  it  (hall  be  faid  to  be  a  void  gift 
againft  the  donor  and  creditor,  and  fo  liable  to  his  debt :  yet  it  is 
good  betwixt  the  donor  and  donee-,  and  ftiall  not  be  faid  to  be  aflets 
in  the  hands  of  any  but  the  donor  or  donee  ;  but  here  the  hufband 
is  a  mere  ftranger  thereto.  •  Wherefore,  &c. — But  all  the  other 
Justices  i contra;  for  they  by  the  common  law  (the  gift  being 
fraudulent)  are  liable  to  the  plamtiff's  execution.     And  PopIham 
^         ,      faid,  if  the  gift  were  good  againft  all  but  creditors  (as  it  is),  then 
they  belong  to  the  donee,  and  in  his  hands  are  liable  to  this  debt ; 
and  if  the  gift  be   void,  they  remain  to   the   executors*  of  the 
feme  ;  and  then  the  baron  having  taken  them  and  paid  legacies,  is 
chargeable  by  reafon  thereof,  as  executor  de/on  tort  demejne.     And 
5.  Cr.  89*         fo  thofe  goods  quacunque  via  data^  are  liable  to  this  debt  in  whofe- 
focver  hands  they  come,*  unlefs  by  title  paramount,  or  by  falc  b<mA 
fide.     Wherefore  it  was  adjudged  for  the  plaintiff. 

Casi  17.  Wheeler  againft  Collier. 

Hilary  lernt»  37.  Eli%.    Roll    • 

ifanadmini-  ASSUAIPSIT,  And  declares,  that  \l\t  baron  of  the  defendant 
ftratrix  promifc  '^^  was  indebted  to  the  plaintiff  in  fifty  pounds  for  beer,  and 
CO  pay  a  debt  of  died  inteftate,  andadminiftration,  &c.  was  committed  to  the  dcfcn- 
thc  intcftate's  j^^t;  and  tliai  afterwards  the  defendant,  in  confideration  that  the 
SartfccTS  4eliver  unto  her  fix  barrels  of  beer,  aflumed  to 

fends  her  in  pay  to  the  plaintiff,  as  well  the  fifty  pounds  due  by  the  inteftate, 
iT>orc  goods,  an  as  for  the  fix  barrels  delivered  unto  herfelf  ;  and  that  he  thereupon 
«>«/>>?/ will  i^ad  delivered  to  the  defendant  fix  barrels  of  beer,  &c. — And 
^ebtrand\ude-  ^^^^^  ^^^  ^.ff^^J^^  pleaded,  and  found*  for  the  plaintiff,  and  entire 
iMTixd*  bon'tt  '  damages  aflcflcd,  as  well  for  the  one  debt  as  for  the  other,  it  was 
^rt^nVx  may  be  moved  in  arreft  of  judgment,  that  the  plaintiff  Ihould  not  re- 
givcn.  cover ;  becaufe  for  the  intcftatc's  debts  tlie  judgment  ihould  be 

Moor,  419.  againft  the  defendant,  de  bonis  tcftatorii ;  and  for  the  beer  delivered 
».  Cr.  no.  unto  herfelf,  de  bonis  propriis  \  and  therefore  the  pla^ntifl^  ought  not 
Koy,  19.  to  have  joined  them  in  one  aftion,  or  at  leaftwife,  that  damages 
^Lci  n**    %    ^^^^  ^^  ^^^'^  ^^"  fevered  by  the  verdift. 

3!  Uv?74."  '  POPH AM.  It  is  clear  that  one  cannot  join  in  one  afiion  an  af-^ 
».  Kcb.  814.  fumpjli  of  the  teftator,  and  an  ajfumtjit  of  the  defendant  for  his 
Show,  366.  own  debt  ;  but  here  the  defendant  aflumed  for  the  debt  of  the  in- 
saik.  10.  teftate  and  her  own  debt ;  and  if  feveral  judgments  be  to  be  given. 

Hob  6S^^8      ^^  ^^  ^'^^^  ^^^^  there  ought  to  be  feveral  aftions  brought  for  tlicm, 
4,^Burr.  11 55'.   And  I  conceive  that  feveral  judgments  Ihall  be  given,  vix.  for  the 
4nt^5z.io2.   inteftate's  debt.  If  he  hath,  Hz,     Et  Ji  non^  de  bonis  propriis  ;  for, 
if  judgnhent  fhould  be  given  de  propriis  bonis  generally,  then  fhe, 
not^^'ithftanding  (he  had  no  more  goods  of  the  inteftate's  than  to 
fatisfy  that  debt,  fhould  be  bound  to  pay  legacies  ;  and  that  pay- 
ment (hould  not  excufe  her,  which  is  not  reafonable. 
'  But  all  THE  OTHER  JiTSTiCEs  }  contra  ;  becaufe-  this  aftion  is 

brought  againft  her  of  lu-r  own  ajfur.iffit :  the  judgment  (hall  be 
general  in  both  cafes  (k  L'-nis  p-oj>ri:s,  for  if  i&  a  charge  by  her  owa 
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iift  ;  yet  if  it  had  been  de  bonis  tejlatoris^  flie  Ihould  have  paid  it  to    Wii»iii« 
them,  and  it  Ihould  have  been  allowed  unto  her.     And  here  by       •«i««'V 
htr affumpjti  as  adminiftratrix,  it  is  become  her  own  proper  debt,  as     C^'t^"**- 
if  ihc  had  entered  into  an  obligation.     Wherefore,  &c. — After- 
wards, Aificb.  37.  ^  38.  it.  was  adjudged  for  the  plaintiff". 

Bateman  agahji  SprJftg.  Cas»  if, 

Hilary  Term i  ^j.Eliz.  Roll  16^. 

A  SSUMPSIT  in  London.     The  defendant  pleads  a  concord  inintnmfitorya«* 
•"•  Suffolk  of  all  matter*,  trefpailis,  &c.   bat  in  London^  absque  tSons, if  the dc- 
HOc  that  he  affumed  in  London.     The  plaintiff  maintains  his  de-  ^^JI'^^^^^'J, 
claration,  and  traverfes  the  concord;  and  it  was  thereupon  demur- -^'jj^^^  ^y 
red. — And  after  argument,  it  was  adjudged  to  be  a  good  traveffe;  for  take  a  trofutrfg 
otherwife  by  a  falfc  plea  a  maa  Ihould  make  all  afVions  traniitory  ufmtbeiravvju 
to  be  local,  which  is  againft  law :  and  of  that  opinion  was  THr  ^^^'  99* 
WHOLE  Court.     Wherefore  it  was  adjudged  for  the  plaintiC      Co.  LiuaSa.b, 

1.  Strangc,sT5« 
Ld.RjfiXUiaf, 
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Sir  Edmund  Anderfon,  Knt.  Chief  Jufiict% 

Sir  Francis  Beaumond,  Knt.  i 

Thoma?  Walmfley,  Efq.      i     "jufiices. 

Thomas  Owen,  Efq.  ) 

Sir   Edward  Coke,  Knt.  Attorney  General. 

Sir  Thomas  Fleming,  Knt.  Solicitor  Generah 


Chriftopher  Baker  againfi  Searle.  Cah  i. 

Hilary  Term,  37.  £//«.    Roll  1 144« 

"PJECTIONE  FIRM^.    Upon  not  guUtv  pleaded,  a fpecial  a  wdiain 
^^  vcrdift  was  found,  that  Edward  earl  of  Bedford  vftc^  fcifed  in?*^^^*"^  ^^*^ 
tail  of  the  reSory  of />.  et  decimis  inde,  (rfr.   (which  ane  the  tithes  't^wiiT^^ 
in  qucftion)  and  let  it  to  John  kflllet  and  his  affigns,  for  the  lives  muft  aifofind 
of  Chriftopher  Baker ^  Joan  Baker  his  feme^  and  Chriftopher  ff^dkt ;  the  commencQi. 
and  thlt  the  faid  John  Jf^dlet  demifed  the  faid  reftory  and  tithes  to  "««"*  *^  ^^ 
oxitDanbirry  arid  his  heirs,  to  the  ufe  of  Chriftopher  Baker  the  ^^  "^^**^*J^, 
plaintiff   for  eighty-nine  years,    if   any  of  the   ceftf   qme   wj  n^t.     *^" 
fliould  fo  long  live;  vit^tutis  cujus  difmijflonis  idem  ^ntrem fait' fiif^  iUte,  iiS« 
fejjionatusj  until  the  defendant  entered,  &c,  PpI^,  ^^ 

.  .  .  Co.  Lit.  44U 

%,  RolU  Ab.  4451^^6.    ^.C^tDiy.  jt.  79.    Cowp,  8^6^   Poft.44a.    Ant.  tjt,     %fyo  jac»iia. 

D  o  4,  rcmaind^^ 


4o8 
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And  It  was  hereupon  moved  for  the  defendant, — First,  That 
the  verdia  was  not  good  for  the  plaintifF,  becaufe  he  doth  not 
Ihcw  tlie  beginning  of  the  eftate  tail,  which  is  the  particalar 
cftate  :  and  diat  the  Court  held  to  be  an  apparent  fault.  Alfa 
he  doth  not  aver  the  life  of  the  tenant  in  tail ;  fo  the  Icafe  of  the 
tithes,  which  confifts  in  grants,  was  determined  by  his  death.  As 
alfo,  for  that  the  ufc  is  not  limited  to  J5.  but  for  years  only,  fo  the 
remainder  of  the  ufe  is  in  Danbury^  and  the  life  of  Danhury  is  not 
averred  :  and  if  he  be  dead,  Chrlftopher  Baker  the  plaintiff  is  in  as 
an  occupant^  and  then  no  eje^lone  firma  lies  in  the  cafe.  But  thb 
Court  held  clearly,  tliat  there  is  not  any  ufe  limited  but  for  the 
.years,  becaufe  the  refidue  of  the  cftate  is  in  fVillct  the  grantor, 
and  not  in  Danbury,  And  it  is  all  one  as  to  this  purpofe,  with  a 
feoffment  to  the  ufe  of  one  for  life ;  the  ufe  for  the  refidue  of 
the  eftate  is  in  the  feoffor;  and  clearly,  there  cannot  be  any 
eccupancy^  becaufe  it  is  granted  to  Danbury  and  his  heirs,  which 
excludes  the  occupancy. 

Another  exception  was  taken  by  Walmsley,  for  that  he 
faith,  virtute  cujus  difmtjjionis^  where  he  comes  in  by  the  limitation 
of  an  ufe ;  fo  it  oughe  to  have  been,  et  virtute  Jiatutiy  i^c.  And  this 
was  held  to  be  an  apparent  fault  in  fubftance  and  not  in  fomu— 
Wherefore  it  was  adjudged  for  tlie  defendant. 


Gaix  %* 

Where  feveral 
enter  into  feverai 
covenants  in 
the  fame  deed,  a 
relsafe  to  one  of 
the  covenantors 
vfill  not  dif- 
charge  the 
others. 
Poft.  470.  546. 

a.  Roll.  Ab.  30. 
5.  Co.  la,  23. 
2.  Salk.  ^74. 
Bull.N.P.z6«. 
5  Coip.  Dig. 
232. 


Matliewfon  againjl  Lydiate. 

"pvEBT  was  brought  upon  a  charter-party  indenture.  The  cafe 
^^  was.  Indentures  were  made  betwixt  the  raafter  and  three 
others  of  a  fhip  on  the  one  part,  and  G,  Lydiate  and  fix  other 
merchants  on  tlie  other  part ;  whereby  the  owners  of  the  (hip 
covenanted  with  the  merchants  to  fhip  luch  merchandifes  to  fuch 
a  port  'beyond  fe^s,.  and  to  Vecarry  from  the  faid  port  certain 
other  mercliandifes  to  fome  port  in  London  ;  whereby  every  of  the 
merchants  covenanted  fcverally  to  pay  for  every  tun  brought  to 
LondoHy  to  any  port  there,  thirty  fhiUings  ;  and  if  they  made  de- 
fault in  payment,  to  pay  three  pounds  for  every  tun ;  and  for 
twenty  tuns  brought  to  a  port  at  London^  and  not  paving  thirty 
fhillings  for  every  tun,  he  demanded  iixty  ppunds.  The  defen- 
dant pleads,  tliat  the  leal  of  one  of  the  rav-rciiants  was  debrufci 
from  the  deed  :  and  it  was  thcicupon  demurred. 

GLA.NVILE.  This  deed  is  fcveral  for  every  of  them;  and  although 
the  feal  of  one  of  them  is  dcbrufcd^  it  is  not  material,  for  it  re- 
mains good  againft  tlic  others ;  and  it  is  not  like  to  the  cafe 
3.  Hen.  7.  pi  5.  for  there  the  obligation  is  joint  and  fevcral.  And 
this  cafe  is  common  in  London^  for  they  covenanted  feverally  ; 
and  when  any  one  of  them  hath  performed  his  part,  the  manner 
is  to  pull  off  his  feal,  and  then  the  deed  is  cancelled  againft  him, 
and  remains  good  againft  the  others.  And  this  very  point  was  ad* 
judged  before  Daniel,  y2';yVaK^  in  London -y  and  afterwards  debt 
was  brought  thereupon  in  this  court,  and  the  plaintifF  recovered 
(which  Daniel  being  prefent  affirmed,  and  tliat  he  adjudged  it 
ujcn  conference  with  lomc  of  the  Juftices), 
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*  Bot  in  the  principal  cafe  the  record  was  viewed,  and  it  appeals  ^^'^^VT*^ 
that  he  alledged,  that  he  brought  the   merchandifc  to  R/xtcliffe     |^^^,^. 
within  tlie  county  of  Middle fexy  and  fo  he  hath  not  Ihewn  that 
it  was  brought  to  a  port  in  London)  and  although  Ratdtffe  is  one 
of  the  ports  of  London^  yet  it  is  not  fo  averred.     Wherefore,  with- 
out regard  to  the  matter  in  law,  it  was  adjudged  for  the  defcndant- 

{a)  Thij  cafe  was  revived  upon  a  new  a^ion,  and  adjudged  for  the  plaintiff,  port. 
470.  546. 

Snelling  againfi  Noiton.  ^  ^**"  ^ 

DEBT  againft  him  as  adminiftrator  to  one  iVor/<?«  upon  an  obli-  Bythecnftumo^ 
gation.     The  defendant  fhews  the  cuftom  o^'  London  to  be,  ^^-^^ 
that  if  a  contraft  be  made  by  a  citizen  to  pay  money  to  another  cotOTHod  ad- 
citizen,  and  he  who  m^de  the  contraft  dies,  that  his  executors  or  miniaratorste 
adminiftrators  (hall  be  chargeable  therewith,  as  if  it  were  upon  an  a  fimplc  coo- 
obligation  :  and  (hews  further,  how  the  inteftate  wa?  indebted  ^^^^  °^  *?' 
upon  a  contraft  to  one  A.  who  had  recovered  againft  him  ;  and  U^^^^  •— anda 
that  he  had  riens  oufler  en  fes  maynes^  t£fc.     And  it  was  tliereupon  plaintiff  cannoi 

demurred.  be  nonfuitcdaf- 

Gl  AN  V  iLE  moved,  that  this  cuftom  was  not  good.     For  firft,  It  ^*^^  ^^^,  ^^"JLi- 
is  againft  law,  that  an  executor  or  adminiftrator  Ihould  be  charged  ^^I'^jf^''^  t^^ 
upon  a  fimple  contraft.     Secondly,  It  is  againft  law,  that  a  ftranger  poi^t  of  law. 
ihould  be  barred  of  his  debt  upon  fpecialty,  by  reafon  of  a  debt  5.  Co.  8a.  b. 
-upon  a  fimple  contraft.     Wherefore,  &c.  ^oft-  843- 

Daniel  i  contra.     The  cuftom  was  always  to  bind  the  execu-  n.EJw.^ 
fors  or  adminiftrators  to  pay  debts  upon  contrafts  ;  and  cuftoms  pi.  2. 
in  London  are  confirmed  by  parliament,  and  are  now  as  ftrongas  a  Pr»''.L««l-i4^ 
ftatute  :  and  therefore  in  London  they;  prefcribe  to  give  land  in  J*£^^. . 
mortmain,  which  is  againft  ftatute  law  ;  and  there  is  not  any  cuftom  pj.  ^  b." 
but' that  it  deprives,  and  is  aga  nft  the  common  law  in  fome  point,  i.  Saund.  67. 
And  this  cuftom  is  reafonable  ;  for  a  debt  upon  a  contraft  is  as  s.  Co.  ia6.  a. 
well  due  as  a  debt  upon  an  obligation  ;  and  therefore  there  is  as  *^'  ^'^^'  5'  • 
great  reafon  for  the  payment  of  the  one  as  of  the  other,  although  ^/co.'63. 
the  law  hath  given  a  greater  prerogative,  viz,  a  priority  of  paying  Noy,  s^ 
the  one  rather  than  to  the  other:  and  although  it  might  feem  hard  Cro.  cv.  196, 
to  have  allowed  this  cuftom  in  this  court,  if  it  had  been  originally  Moor,  ,36. 
pleaded  here;  yet  when  the  cuftom  hath  been  executed  Againft  the  t.Com.Dle''iQ7. 
adminiftrator  by  tlie  laws  of  the  city,  whereto  he  is  fubjeft,  it  i.R*c.'Abr.639. 
would  be  mifchievous  unto  him  to  be  difallowed  it  here,  for  theii  691. 
he  Ihould  be  twice  charged  without  remedy;  and  tliis  difference  *-^*^-A^'"-435' 
is  taken  in  i,  Edw,  4.  8. 

Owen,  Jujiice.  The  cuftom  is  reafonable ;  for  the  executor  in 
confcicnce  is  bound  to  pay  debt  upon  a  contrs^ft  as  well  as  upon 
fpecialty  ;  and  fuch  a  matter  was  about  four  years  fince  in  this 
^ourt,  but  not  adjudged. — And  of  that  opinion  were  the  other. 
Justices,  efpecially  as  this  cafe  is,  being  executed  againft  him, 
who  is  liable  and  chargeable  by  the  cuftoms  of  London. 

And  afterwards,  in  Af/ch.  37.  isf  38.  E/iz.  it  was  moved  again, 
and  another  exception  taken,  for  thai  the  cuftom  cannot  be  to  bind 
the  adminiftrator,  liecaufc  he  begins  to  be  chargeable  by  the  ftatutq 
of  31.  Edw,^.  c,  ij.  and  no  afiiop  lay  againft  hiip  4t  the  com- 
mqti  law^ 
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^HtLLiiic  Bat  it  was  denied  pb»  tot  am  Ccjui  am  ;  for  an  adininiftnitor 
Vm^qm.     ^^  chargeable,  and  to  be  fucd  at  the  common  law,  but  he  might 

not  fae :  and  the  ftatut*  was  but  in  affirmance  of  the  common 
c  ^iac**  ^'  ^^  f^^ »  *"**  ^^  ^^^  ^^^  *^  executors  at  the  common  law:  and 
^oft-isL^^ '  ^^  ^^'^*  ^9-  ^^w*  3-  **  CoveKont"  24.  And  the  cafe  of  8.  ESx.  274. 
W  <.Co.^4  b.^*^  ^^  s^ftionlics  nots^nft  them  at  the  common  law,  is  not  law 
iL  inft.  397  *  *  ^^  ^i'  point.  The  plamtiff  would  then  have  been  nonfuited ;  fed 
}.Co.  39*  til     nmfotuit  (forafmuch  as  two  of  the  Juftices  had  delivcied  their 

opinion),  no  more  than  after  a  verdift.    Wherefore  it  was  ad -» 

judged  for  the  defeiidant. 


Michaelmas 
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37.  &  jS^EHz.     In  the  Queen^sBencli. 


Sit  John  Popham,  Knt.    Chief  Juftic&. 

Sir  Francis  Gawdy,  Knt.  1 

John  Clench,  Efq.  |  yujiices. 

Edward  Fenner,  Efq.  J 

Sir  Edward  Coke,  Knt.  Attorney  General. 

Sir  Thomas  Fleming,  Knt.  Solicitor  General. 


Vicary  agdinft  Farthing,  Ca*^  i. 

TRESPASS.  The  parties  ^ere  at  ifluc ;  and  at  the  trial  by  Pari(h.book« 
niji  prlus  in  the  county  of  Devon^  to  prove  the  nonage  of  »"<*  regifter*  am 
the  plaintiff  at  the  time  of  the  lealc  made  (which  he  f^^^tiJihj 
-would  avoid),  a  church  book  was  given  hi  evidence  ;  and  after  lI^mYmagcs ; 
the  jury's  departure  frbm  the  b»r,  and  before  they  had  agreed  upon  and  when  pro-* 
tlieir  verdid,  the  plaintiflTs  folicitor  delivered  to  the  jurors  th$  duceci,  the  jwy 
faid  church  booR  .  and  afterwards  they  found  for  the  plaintMF.  "^^^^"^^^^ 
And  all  this  matter  being  examined  before  W  almsley,  Jufticc  of  ^.,g  ^X\r9 
siffife  there,  he  returned  thb  verdift  and  all  this  nutter  upon  the  conferrmg  on 

foflta,  their  VwTd't^ 

And  now  for  this  caufc  it  was  moved  by  SerjeaktHeale,  ^*^  '^9- 
that  judgment  (hould  be  ftayed  ;    and   in  proof  thereof  cited  ^°'*'  ^*^* 
II.  Hen.  4.  18.     35.  Hen.  6.    **  Examination^^  17.     14.  Hen.  7.  2.  i.RolI.Ab.715. 
and  alfo  one  Medcalfi  Caft^  which  was  in  die  common  pleas,-  I?^[^^'* 
anno  34,  Elix.  where  a  witnefs  examined  gave  tf\'idence  to  a  jury  v  co.Lit.ai^Iii, 
and  alterwards  one  of  the  jury,  when  they  were  conferring  upoii  2.  Hale,  507. 
their  verdift,  called  him  to  recite  his  evidence  again,  which  lie  did,  x.RoU.Ab.ts^, 
and  affinnerl  upon  his  oath  upon  his  examination,  that  he  did  not  *" !!;  ^*  ^^'^'^^^ 
fpeak  more  or  lefs  than  before •;  and  yet  this  matter  being  return-  [,'^1,^4*  ^^21' 
ed  upon  the  pojiea^  it  was  relolved,  that  no  judgment'  mould  be  7^.  ^* 

given  upon  that  verdift:  and  Hugh  H^wU  faid,  that  in  this  queen's  6.  Mod.  81. 


Court's  direftion,  delivered  unto  them  the  faid  letters  patents,  i  TcrmR^ 
which  were  given  in  evidence,  that  judgment  Was  for  this  caufe  46^- 
ftayed  upon  the  verdift. 

Gawdy  and  PoPttAM  denied  that  cafe.  But  Ga^^dy  faid^ 
th^t  as  this  cafe  is,  the  Jufticc  of  affifc  might  have  refvifed  this  vcr- 
dift  J  aild  it  is  alfo  clear,  that  writings  or  books  which  are  not  un- 
der feal,  cannot  be  delivered  to  the  jurors  without  the  aflent  of 
both  parties  ;  but  bfeine  delivered  by  the  Court  without  the  aflent 
of  the  psjrtics,  neither  of  the  parties  can  avoid  the  veraift,  in  re- 
gard they  were  given  in  evidence  before ;  and  the  Court  had  givert 
direction  to  the  jury  concerning  their  validity,  efpecidlly  being 
evidences  in  writing,  which  cannot  be  altered,  nor  by  intendment 
cannot  induce  the  jury  further  to  their  verdift,  than  the  fhewing 
©f  tJ^em  ii^  court  ha4  apne  before  ;  but  Mcdc({lfs  Ca^e  might  well 

#be, 
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VicART       be,  becaufe  it  being  but  evidence  b)c  parol,  the  witncfs  might  per- 
aptifi/t        adventure  alter   his  tcftimony  hcfore  given   by  a  greater  enfoipc- 
ment,  or  otherwife,  than  he  faid  before  (altliough  upon  his  exa- 
mination he  would  not  confefs  fo  much),  wliich  peradventurc  was 
the  caufe  to  move  the  jury  to  give  their  verdift ;  wherefore  it  (hall 
be  a  good  caufe  to  ftay  the  judgment.— And  of  that  opinion  were 
PoPHAM  an,d  Clench  :  forotherwife  it  would  be  very  mifchiev- 
ous  to  the  party  for  whom  this  verdid  pafled,  if  the  delivery  of 
evidence  by  the  contrary  party,  or  peradvcnture  by  a  ftrangcr, 
without  his  privity,  Ihouid  ftay  his  judgment ;  which  is  the  rea- 
fon  that  eating  and  drinking  by  <^  juror  (unlefs  it  be  at  the  cofts  of 
the  party  for  whom  the  verdift  pafs)  (hall  not  avoid  the  vcrdiA.— 
Co.  Lit.  127.  li.  But  Fenner  e  contra  ;  becaufe  there  might  beforac  matter  in  this 
i.Freem.  79,     book  to  induce  them  otherwife  than  tJiey  intended  before  ;  and 
a.  Jont«,  83.      becaufe  it  was  delivered  on  his  part  for  whom  the  verdift  pafled. 
Wherefore  it  was  adjourned. — But  afterwards,  in  Trin,  38.  Eb%. 
i%  was  adjudged  for  the  plaintiff. 

Sec7.Jac.  I.  c.  12. 

CAst  1.  Courtier  againft  Barret  and  Sampfon, 

*•       Hilary  Term,  36.  £/ia.     Roll  496. 

inrepimmn,  if     TpRROR  upon  a  judgment  in  the  common  pleas  in  a  replevin, 

n^nfut^'*lnd  The  defendant  avows  for  rftfifitff^ /ftj/2i»/.     The  parties  were 

thcjuryfindda-  *^  1^^^*    The  plaintiff  was  nonfuitcS  after  evidence ;  and  the  jury 

mages,  it  is  no  afleffed  damages  for  the  avowant.     The  plaintiff  brinjK  error,  and 

verdid,  but  00-  afligns  for  error  a  difcontlmuincey  for  that  the  plaintiff  declared  in 

^^^^^^"^^^^^^  Michaelmas  Term,  and  that  the  defendant  imparled  until   Hilary 

Ante,'  339.        Termy  and  from  Hilary  Term  till  Eafler  Term,  and  there  is  not  any 

'      '      .continuance  :  and  then  the  plaintiff  declared  again  {as  the  manner 

jicom.Dig.33V.  '^^^^  ^^^»  ^"^  *®  defendant  pleads  thereto,  and  iffue  there  joined. 

5.c«n,Dig.i57.' — It  was  moved,  t.iat  this  was  not  noW  to  be  afligned  for  error, 

becaufe  it  is  after  verdift,  and  fo  aided  by  the  ftatute  of  jeofails. — 

But  it  was  ruled  by  the  whole  Court,  that  it  was  not  aided  j 

for  here^the  plaintiff  being  nonfuitcd,    there  is  not  any  verdift 

given  :  but  in  that  whereof  the  jury  are  to  enquire  of  damages, 

their  verdift  is  but  an  office  of  inqneft,  and  no  verdift  whereof, 

&c.     And  it  was  cited  to  be  licrc  adjudged  fo  betwixt  Bujly  ancj 

(•)  Ante,  m^  Ireland  [a). 

If  the  plaintiff  ,  1,1  ,.-         . 

dcciares  in  one       Sfcondly,  It  was  moved,  thatJierc  was  not  any  difcontmuance; 

Term,  aiid  after  for  the  fecond  declaration  is  a  new  declaration  of  itfclf,  and  doth 

imparlance  to    ^^^  ^.^f^j,  ^q  |.}^e  grft  :   and  there  ought  not  to  be  any  continuance 

irif^JI  a  can!*  of  the  firft  ;  for  it  is  not  an  alias  prout  patet,  blc.  fo  it  cannot  be. 

tinuanoj  muft   intended  to  refer  to  a  former. — But  it  w^  thereto  anfwered,  that  it 

be  entered.        is  not  the  manner  to  make  fuch  entries  in  the  common  pleas  ;  yet 

Ante,  339.        it  may  be  well  intended  to  refer  to  the  former  proceedings:  where- 

Poll.  416.        j.^^^  ^j^^y  ^^^^  f^j.  ^,Q  ^f  ji^g  prothonotaries  of  the  common  pleas, 

5.Com,Pig.;77.  who  came  and  informed  the  Court,  that  their  courfe  was  not  to 

make  an  alias  protn  patet^  but  to  make  all  their  declarations  de  novo^ 

and  yet  they  referred  to  the  firft  record.     Wherefore  for  this  dif- 

couuni^ancc  the  judgment  v^as  rev^rfed% 
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Hoe  dgatnji  Taylor.  •  ^^^^  > 

Eafter  Term,  37.  Eiix.     Roll  369. 
rpKROR  upon  a  judgment  in  the  common  pleas  in  trefpafs,  for  Underwood  is 
*-*  cutting  down  underwood.     The  defendant  juftifics  by  rcafon  ■  ^^  ^  '"^    . 
of  a  icafc  of  the  land  made  unto  him  byJ^S.  for  years .  The  plain-  perpetuity*  and 
tiff  (hews,  that  the  faid  J.  S,  was  feifed  of  the  manor  of  milford^  may  be  gmnted 
whereof  tliat  place,  &c. ;  and  that  the  underwood  growing  in  that  ia  fee  by  copy 
place,  where,  &c.  had  time,  whereof,  &c.  been  demifed  by  copy  ;  ofco»«t  «>»; 
and  that  ;the  faid  J.^.  before  the  Icafe  to  the  defendant,  granted  !^7;^JS?' 
unto  him  and  his  heirs  by  copy,  &c.  the  underwood  there  from  ^MartfUuifum 
time  to  time  growing,  to  be  cut  down  by  the  plaintiff  and  his  f regit. 
heirs,  quolibet  amio^  tour  or  live  acres  annuatlmj  lie,  whereupon  he  Po't*  *»4- 
was  thereof  fcifcd,/^rtf«^«/«  confuciudinem^  faff,  until  the  defendant  i.Roll.Ab.49!?. 
entered  and  made  tne  trefpafs.  4  Co.  30. 

The  defendant  demurred  in  laWj  and  after  argument  it  was  Co.  Lit.  48.  b. 
there  adjudged  for  the  plaintiff. — And  it  was  now  afligned  for  error,  5^'  ^ 
Firft,  That  underwood  growing  cannot  be  demifed  by  copy  ;   for  Mwir.^scc.'*' 
here  the  foil  itfclf  is  not  let,  but  only  the  underwood  annually  Sirangc,^ii3S. 
growing  :  which  was  agreed  by  the  CoiURT,   that  the  land  itfclf  Bunr.  i824, 
here  was^  not  demifed  by  the  copy. — Secondly,  That  notwith- 
ftanding  this  grant  to  the  leflee,  that  tlie  leflor  might  well  cut 
down  the  underwood;  for  it  is  but  in  nature  of  the  grant  oiefio- 
v^Sf  where  the  grantor  may  take  trees  with  tlie  grantee. 

But  THE  Court  refolved  for  the  plaintiff,  that  the  aftion  was 
maintainable ;  for  this  underwood  is  a  thing  of  inheritance  and 
perpetuity;  for  after  every  cutting  down,  they  will  grow  again 
Irom  the  ftubs  ;  and  fo  ma)r  be  well  demifed  in  fee  by  copy :  and 
as  ejiovkrs  might  be  granted  in  fee,  fo  might  this  alfo. — Fenner 
faid,  that  he  knew  a  market' within  the  manor  ofCrookhortiy  in  the 
county  of  Somerfet^  to  be  demifed  by  copy  ;  and  it  was  faid  here 
that  Sir  John  Bournes'  Cafe  was  adjudged,  that  a  grant  of  tithes  by 
copy  was  good. — They  alfo  held,  that  the  grantor  here  could  not 
meddle  with  the  woods,  nor  his  Icllce;  for  he  hath  entirely  granted 
the  underwood,  and  not  ejlover^^  or  fo  many  loads  of  wood. 
Wherefore  the  judgment  was  affirmed.     Fide  4.  Co.  30.  b. 

Sir.Chriftopher  Blunt's  Cafe.  Casx  4. 

IN  an  information  upon  an  intr.ufion  by  the  queen  againft  Sir  Grand jvrymulV 
Chrijlopher  Blunt ^  a  juror  was  challenged  for  non-fufficicncy  of  *** ^'■^^°^^*^'^* » 
freehold ;  and  by  the  examination  of  the  Juror  it  appeared,  that  he  amouVls  uV 
had  freehold  of  the  value  only  of  fifteen  Ihillings  per  annum, — Yet  ccria'm! 
it  was  ruled  by  the  Court,  that  he  had  fufEcient  to  pafs  on  that  ^  , . 
jury;  for  at  tlie  common  law,  if  a  juror  had  any  freehold  it  was  j.RolUAb^;. 
fufficlent**    But  by  the  i  J  Hem  5.  c.  3.  he  ought  to  have  forty  Ihil-  Cro.  }ac.  67a. 
lihgs  per  annum  \  and  by  the  27.  Et2%.  c.  6.  he  ought  to  have  four  2-  Hale,  15^. 
pounds  per  annum j  where  the  damages  exceeded  forty  marks  per  an-  ^'^^'^^'  ^°*' 
num.     But  tlie  ftatutes  fpeak  only  between  part)^  and  party,  which  ^  Hawkin«^^' 
extends  not^to  the  queen  ;  wherefore  the  juror  was  fworn.    But  it  308,  583, 
was  ruled,  tha?  he  ought  to  h^ve  fome  freehold  ;  and  therefore 
pne  who  had  not  any  freehold  was  there  challenged  and  withdrawn. 
See  alfo 4.  &  5.  Will.  &  Mary,  c.  24.    7*  &  8.  Will.  3.  c.  32'.  and  3.  Geo.  2.  c.  25. 
.^fT^    4*  C«o.  2.  c.  25.  f.  20. 
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RAM^faidy  it  is  a  common  cafe,  that  if  there  be  a  prefcription  to 
have  common  for  all  his  beafts,  and  it  is  found  that  he  ought  to 
have  common  for  all  his  beafts  iruant  (sf  couchant^  it  was  found 
againft  him  who  pleaded  it.  Fenner  was  of  opinion  to  give  judg- 
ment prcfently  for  the  plaintiff;  but  it  was  then  moved  that  here 
was  not  any  verdift  found  upon  this  ifluc;  for  they  concluded 
t}icir  verdift,  Ji^  l^c.  they  found  the  defendant  guilty;  if  other- 
wife,  not  guilty,  &c.  and  fo  there  is  not  any  conclufion  of  the 
point  in  inue.  And  of  that  opinion  were  all  the  Justices  upon 
view  of  the  record,  and  that  for  this'caufe  it  was  infufficient  and 
a  grofs  fault;  whereupon  a  venire ftfc'tas  denovo  was  awarded. 

Warner  againjl  Winch. 

EafiirTerm,  '^•j.  Elix.     Rvll  ^^^ 

IJ^RROR  of  a  judgment  in  debt  in  the  common  pleas.  The  cr- 
^  ror  affigned  was,  That  the  plaintiff  declares  for  a  debt  upon  an 
aft  ion  of  twenty  pounds ;  and  after  imparlance  declares  de  novOy  and 
therein  demanded  a  debt  of  eighteen  pounds;  and  had  judgment  to 
recover. — And  it  was  held  to  be  erroneous,  for  that  there  were  but 
one  original  and  two  declarations,  and  the  one  varying  from  the 
other  :  and  therefore  it  was  adjudged  here  Aftch.  36.  and  37.  EMz, 
where  in  debt  upon  an  obligation  dated  i.  i^^j/i,  the  fccond  de- 
claration was  upon  an  obligation  dated  2.  Maiiy  and  thereupon 
judgment,  that  it  Ihould  be  rcverfed.  Whereupon  the  judgment 
here  was  afterwards  reverfeJ. 

See  4.  and  5.  Ann.  c.  z6. 

Goodwin  againft  Grudge.. 

TERROR  upon  a  judgment  in  debt,  where  the  judgment  was  af- 
•^-^  firmed. — It  was  held  by  all  the  Justices,. and  fo  die  clerks 
faid  was  their  ufage,  that  the  defendant  in  the  writ  of  error  fhall 
have  execution  prefentiy  without  2ifcire  facias ^  although  the  year 
and  day  be  palled  fince  the  firfl  judgment      Fide  15.  Hen.  7.  5. 

Poft.706.  5.  Co.^8.  2.1nft.47i.  6  Mod.  288.  Salk.  321.  Strange, 301.  i. -Roll. 
Sed  vide  2.  Burr.  660.     3.  Bac.  Abr.  36a.    4.  Bac.  Abr.  4x2.     a.  Ld.Ra>m.  $07. 

Badcock  againft  Atkins. 

A  CTION  for  thefc  words :  *«  Thy  father,"  innuendo  tht  plaintiff, 
-^  "  hath  ftolen  fix  fheep."  The  defendant  juflifies,  and  ifTuc 
taken  thereupon,  and  found  for  the  plaintiff.  It  was  alledged  in 
arreflx)f  judgment,  that  the  declaration  was  not  certain,  nor  fuffi- 
cient  to  ihew  that  he  fpake  thofe  words  of  the  plaintiff.  For  it  is 
not  averred  that  he  fpake  them  fo  the  plaintifPs  foti,  nor  that  the 
plaintiff's  fon  was  there  prefent ;  and  then  it  cannot  be  intended 
c>/ the  plaintiff;  and  the  innuendo  will  not  help  this  Uncertainty. 
And  although  the  defendant  hath  admitted  it  by  his  plea,  yet  that 
fliall  never  help  a  declaration  which  is  defeftivc  in  fubftance: 
but  if  it  were  defeftive  in  form  only,  as  by  leaving  out  the  place 
where  a  thing  was  done,  or  by  pleading  a  collateral  plea,  that  may 
be  made  good,  as  18.  Edw.  ^.  16.  and  6.  Edw.  4.  a. — And  of  that 
opinion  were  all  the  Justices  (except  Gawdy),  that  the  de- 
claration was  not  good  ;  for  it  cannot  be  intended  to  be  fpoken  of 

thfi 


Micliarimas  Term,  37.  and  38.  Eliz,    In  B.  R.  4^7 

the  pIjuntiiF  more  than  of  any  other  perfon,  unlefs  it  had  been     Eadcock 
averred,  tlial  his  fon  was  there  prefent :  and  although  the  defen-       aiaimfi 
dant  by  his  plea  confefleth,  that  he  intended  tliem  of  the  plaintiff,      Atjcik*. 
yet  that  fhall  not  help  the  declaration,  which  is  infufiicient.     But 
Gawdy  i  contra  :  becaufe  it  fhall  be  intended,  that  the  plaintiff's 
fon  was  there,  for  otherwife  he  could  not  have  faid,  *'  thy  fa- 
ther."   But  notwithftanding  it  was  adjudged  for  the  defendant. 

Sale,  Leflee  of  Nevel,  {who  claimed  to  ^^i,0RD  Latimer^     Case  it. 
againft  Harrington. 

XpJECTlONE  FIRM.5£.    The  defendant  pleaded  not  guilty ;  in  cjcQment,ji 
^  and  after  iflue  joined,  the  queen  fent  aifpccial  writ  to  the  Court,  O^ciiU  writ  may 
reciting  how  tlie  defendant  was  tenant  in  tail,  with  divers  remain-  ^^^^^^^^ » 
ders  over,  the  reverfion  to  the  queen,  and  that  her  reverfion  might  fyfng^dtk  iifthi 
be  prejudiced  by  this  trial:  wherefore  it  was  commanded  them  crown co  the 
not  to  proceed  to  the  trial  of  this  iflue  regind  inconfulta*     It  was  ^^^^^  demand- 
thereupon  much  difputed,  whether  this,  writ  were  allowable  or  ^??  *"^ '"**!' 
not;  becaufe  it  is  a  perfonal  aftion  only,  wherein  it  appears  not o)?*J]^jj^^ ^^"^ 
how  the  queen  can  be  prejudiced;   for  it  may  be  the  plaintiff  dant  hjs  made 
claims  his  leafc  under  the  qi.* jn's  title.     It  was  alfo  objefted,  that  Ws  aidptayit^ 
in  regard  the  defendant  is  tenant  in  tail,  with  divers  remainders  *"^  procured 
over,   the  reverfion  to  the  queen,  it  is  a  very  remote  caufe  to  ^^J^^"^^'/^*' 
have  aid.     By  the  ftatute  alfo  of  2.  Edw.  3.  c.  8.  and  11.  Rich.  2.  ciuL  ^'^  ^^  *^ 
c.  10.  juf^ice  ought  notto  be  hindered  hy  th^  king's  writ,  either  Poll.  694, 
under  the  great  or  petit  leal ;  and  therefore  this  writ  fhall  not  beany 
caufe  of  delaying  this  fuit.— But  Coke  the  Queens  /ItUrney  faici,  ^^roI*  AbJ*^* 
that  this  was  not  to<iclay  juilicc  or  hinder  right,  but  to  do  right;    '^  j^*. 
for  it  is  neither  law  nor  jullice,  that  the  queen  fhould  be  prcjudi-  17.  //>»/$. 
ced  in  her  inheritance  without  being  made  privy,  which  ought  to  pi.  9-' 
be  by  aid-prayer.     And  when  the  defendant  will  not  pray  in  aid,  28.//*i«.6.pl.4« 
this  writ  is  in  nature  thereof  to  inform  the  Court  how  it  concerns  SceVhc^notes^o 
the  queen,  and  to  inhibit  the  proceedings  until,  &c.     For  if  the  the 8th edit. of 
Court  be  informed  by  pleading  that  it  concerns  the  qyeen  in  her  theNat.Brev* 
inheritance,  they  ex  officio  ought  to  flav  it  until  the  queen  be  con-  P*  359>  360. 
fultcd,  &c.  and  when  they  do  not,  iK^e  may  by  law  inforce  them  f  J^^qj^'^^L 
by  her  writ ;  and  that  fuch  a  writ  hath  been  awarded,  appears  by   '^ 
JFitz.  N.  Br.  1 54.  21.  Ecl'w.2  44.  ^  31.  Edw,  3.  *'  Saver  Default y* 
27.     But  tlicfc  are  in  real  aaions ;  yet  it  may  alfo,  be  in  pcrfonal 
actions,  where  the  queen's  title  appears  to  come  ir\queftion  ;  and 
fo  is  2.  Rich.  ^.  pL  13.     And  although  he  be  tenant  in  tail,  re- 
niainder  over,  who  is  impleaded,  yet  it  is  all  one ;  for  tenant  in  tail 
Ihall  have  aid  of  tlie  queen,  but  not  of  a  common  pcrfon,.  as  ap- 
pears by  16.  Hen.  7.  pL  20.  ts*,  38.  Edw.  3.  pi  14.    And  that  this  is 
allowable  in  a  pertonal  aftion  after  iflue,' as  well  as  aid-prayer  fhall 
be-  allowed,  flands  upon  one  reafon,  and  is  one  law;  and  fo  it 
hath  been  put  in  ure.     And  A^fich  34.  ^  35.  EUz.  in  t&e  comitioa 
picas,  in  an  cjeilione  firman  by  one  BlofieJd  for  lands,  parcel  of  the 
poflefHons  of  the  earl  of  Ar%indeU^i\.tx  ilfuc  fuch  a  writ  was  award- 
ed as  is  here,  and  by  advice  of  all  the  Juftices  was  allowed. — 
And  it  was  held  by  all  the  JrsTrcEs  here,  that  this  writ  ought 
to  be  obeyed  ;  forafmuch  ai  it  appears  unto  them,  (although  this 
CAO.  ELiz.  PART  1.  E  e  tria^ 


To  falTc 
fonmenc 


4^8  Micliaelmas  Term,  37.  and  38.  :£liz.    In  B.  R. 

Sal*  trial  is  but  in  a  perfonal  aftion)  that  the  queeii^  may  be  prejudiced 
mgainii  jj^  j^^j.  ^j^-j^^  ^,^^  j^y  ^j^g  writ,  there  is  a  recital  of  a  title  in  the 
Vabiikcton.  ^^^j^  .  ^j^j  ^j^^^  ^j^J5  jj.j^l  j^  prejudicial  thereto,  which  is  not  rea- 
lon  to  be  tried  retina  inconfulta.  And  her  trial  of  right  is  to  be 
difcufled  in  chanccry»  where  the  queen's  records  are  to  prove  Jier 
title.  Wherefore  it  is  not  reafon  we  Ihould  proceed  without  a 
froccdendo.  And  fo  they  all  held.  Whereupon  they  faid,  it  were 
fitting,  that  tlie  plaintiff  Ihould  procure  a  procedendo.  Wherefore 
&c- 

Caiixj.  Paramour  again  ft  Varrold. 

Michaelmas  Term,  35.  ^  36.  £//«,    Roll  26, 

impri.  tTALSE  IMPRISONMENT  in  London.  The  defendant  pleaJ- 
in  Lou-  -■^  ed  a  recovery  againft  the  plaintiff  in  debt,  in  Sandwich  Court 
f'^dam'^lcadsa^'^ -*^^^  by  cuftom,  Jrnd  by  force  of  a  capias  ad  fatisfaciendum 
rccovCTy^anV*  awarded  there,  he  took  and  imprifoned  him  at  Sandwich^  absqii^e 
execution  in  HOC  that  he  is  guiltv  in  Lonaon.  The  plaintiff  for  replication  faith, 
Smnti-Mi<b,  atnd  that  he  imprifoned  him  in  London^  prout,  i^c.  absque  hoc  qH:d 
TKAvEBSESihc^,^^^,^^.  ^ll^i^Q^  ^ale  trcordumy  et  hoc  paratus  ejl  vcr'ijicare  per  recordurr. 
f  ff!!:  1^1  .'"■  iliud,  isfc.    And  thereupon  the  delv-.dant  demurred  in  law. 

Cl U  ill 3i y    •  R  A  •  * 

cod^Vtherc'  Fi^ft,  Bccaufe   he  takes   a  traverfc  upon  a  traverfe,  where  hs 

eovoy/^*^*^'  ought  to  have  maintained  his  declaration  j  as   i*  ^r«.  7.  21. 

Ante,  92.  Secondly,  Bccaufe  he  avers,  guhd  non  habctur  aJiquod  tale  recordum^ 

Moor,  340.  ^f  hoc  ftirouis  eft  vtrificare  per  tccordum  illffd,  which  is  a  mere  cofi- 

Po^h  10  traricfy;  for  he  therein  con felTeth,  that   there    is    fuch  a  record, 

CorLiu°282.b.  which  is   the  cxprcfs.cafe  in  9. //f«,  7.  where  it  is  alledgcd,  and 

Saund.  2i.  held  to  be  error.  - 

tutw.  1438.  And  all   the   Court   for  the  firft   held  clearly,   that   the 

i^r-  .  plea   is   good ;    for   otlicrwife,  every   defendant  by  a  falfc   plea. 

Carth.  99.  niight  draw  a  tranfitory  aftion  in  what  place  lie  v»'ould,  and  might 
LdT'Rayvo'  ^^^^  ^'^^  P'^^^  and  day  alledged  material;  which  the  law  will  not 
.  '  fuffer,  but  will  rather Yuffer  the  plaintiff  to  traverfe   fuch  a   falfc 

pica  without  maintaining  his  aftion.     And   fo  arc   the  Year 
Books  of  10.  Edw,  4.  pL  2.  12.  Edvj.  4.  pi.  6.  43.  Edw.  3*  pL  23. 

j^/er#,  If  arc-  Fo^  ^^^  fccond  point,  Gawdy  and  Fi-nner  held  tlie  replica- 
pui?nant  avtr-  tion  to  be  ill ;  for  it  is  merely  contrary  and  repugnant  to  fay,  that 
mcnt  ihsll  viti-  there  is  no  fuch  record,  and  that  he  would  aver  it  by  the  fame  rc- 
^*  ^th*'  ^^^^'  ^^^  ^^^^^  ^'^^'  '^  matter  of  fubftance  which  needs  not  be  cx- 
do^^nltll^^  preflcd  upon  deihurrer ;  for  no  pica  is  good  witliout  an  averment, 
^uirc  an  aver-  bat  it  is  a  meer  nugation;  and  the  Court  Ihall  not  have  any  regarif 
men:  ?  ' '  thereto,  if  the  party  will  not  avci*  it :  and  a  void  averment  is  as  no 

averment ;  and  fo  this  plea  is  ill. 

PoPHAM  and  Clench  e  contra  in  this  point.     For  although 

tlic  averment  be  void  and  contrariant  in  this  cafe,  yet  the  plea  is 

liere  ^ood  w^ithout  an  averment ;  for  it  is  a  plea  in  the  negative, 

.    and  needs  no  other  averment  but  to  fay,  Et  hoc  petit  quod  inquiratur, 

tffc.    And  then  the  other  fhall  hy,  Habetur  tale  recordum^  et  hoc  pa- 

.  iatus  cJl  verificcirc  per  recordum.    And  then  the  defendant  ^all  join 

,    with. him,  Et  pradinus  defendensjimiliter^igc. 

Bur 
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But  then  PELHAM,/ir  the  defendant^  (hewed,  that  this  aftion  is    PARAMora 
by  original  writ,  wherein  the  trefpafs  is  fuppofed'i.  May^  34.  EUz.    y*^^'"^  * 
and  in   tlie  declaration  the  trefpafs  is  fuppofed  to  bfe  20.  May^       a^kolo. 
34.  EUz.  fo  the  writ  fuppofeth  the  trefpals  to  be  done  before  it  in  trefpafs  by 
was  m  truth  done ;  as  appears  by  the  declaration.  ana*b«V*n" 

•  ^  1-11      the  day  in  the 

And  for  this  caufe  it  was  held  by  the  whole  Court  to  be  ill  j  writ  and  the 
and  adjudged  accordingly.  d«y  »n  the  de- 

claration IsfataL 
Cro.  Jac.  664.    Cowp.  178.  Doug].  135. 

Marvin  againjl  Maynard.  CAst  14. 

ACTION  upon  the  cafe.     Whereas  he  was  feifcd  of  the  manor  Tn  (lander  of 
of   Upton-Gray,    that  the  defendant,   to  flander   his   title/j^'^^e^i>}jj^lff 
fpake  thefe  words  ;'  **  Mr.  Marvin^''  innuendo  the  plaintiff,  **  hatli  ^hat  eftate^  • 
•*  not  any  title  to  f^/tf«,"    innuendo  Upton-Gray.  had;  and  it  is 

fufficlentif  the 

Upon  not  guilty  pleaded,  it  was  found  for  the  plaintiff,  \nd  ^o»^  0>o{«» 
now  moved  in  arreft  of  judgment,  eftat^^byits 

ttfuaUppel* 

First,.  Becaufe  he  doth  not  fliew  whateftate  he  h^d  therein  :  ution. 
for  it  may  be  that  he  h?th  it  but  pur  outer  vie,  and  then  ^ejiuy  qui  vie  Ante,  197.  34^ 
being  dead,  he  hath  not  any  titlfe  ;  he  ought  alfo  to  Recover  his  Po^-4*7- 
damages  according' to  his  eftate,  &c.  i.CoiB.Dig.1741 

Secondly,  The  words  are  not  fpoken  of  Upion  Gray,  but 
oi Upton  only \  which  cannot  be  intended  oi Upton-Gray^  audit 
cannot  be  helped  by  the  innuendo. 

But  all  THE  Court  rcfolved,  that  the  declaration  was  well 
enough ;  for  as  to  the  firft,  he  needed  not  fhew  what  eftate,  &c. 
for  his  feifin  of  any  eftate  is  fufficient.  And  therefore  Fenner 
faid,  in  the  cafe  of  Huddlejlon  v.  Lord  Dacrcs  in  a  writ  of  an- 
nuity, the  defendant  pleaded,  that  he  granted  it  unto  him  to  be 
his  fteward  ;  'and  that  he  was  feifed  of  the  m:mor  of  Z>.  and  re- 
queftsd  him  to  keep  his  court  there,  and  he  rcfufed,  &c.  and 
exception  was  there  taken,  becaufe  he  (hews'not  of  what  eftate 
he  was  feifed :  and  ruled  to  be  well  enough ;  for  peradvcntuj;'e  it 
.might  be  perilous  to  difcover  his  eftate. 

To  the  second  they  held,  that  the  Mw/f«^i?  did  fufficiently 
ferve  to  fhew  his  intent,  what  he  meant  in  naming  Upton  \  for  it 
is  lifually  known  without  the  addition,  and  might  be  called  fo« 
Wherefore  the  innuendo  ftands  wtII  with  his  fpeaking.  But  if 
without  the  innuendo  it  could  not  by  any  intendment  be  takeu 
fc,  it  might  have  been  otherwife. 

Wherefore  it  was  adjudged  for  the  plaintiff. 

^^  e  2  £i)arplas 


4^0 
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Cask  i5« 


A  bon4  condi- 
tioned U)  pay 

««  which  Jkali  bf 
*•  iM  the  year 

**   I  ^9^1  Iff  Ml/ 

•*«;»«  13.0^?. 
*•  MXi  enfuing 
**   THE    DATE 

ih»n  becoafbti* 
ed  to  mean  on 
1 3.  October  in 
the  year  x6oo. 
AntC)  3^^' 

3;  Bl.C0m.3lt1. 
Ir  Vernon,  30. 


Sharplus  agabijl  Hankinfon.  ♦ 

Hilary  Termy  37.  Eliz»    RqU 

T^EBT  Upon  an  obligation  conditioned,  "  That  if  the  obligor 
^^  **  payed  to  the  obligee  twenty  pounds  of  lawful  Englijh  moneyt 
**  which  (hall  be  in  the  year  of  our  Lord  i  599,  in  and  upon  tbt 
"  13.  0^1.  next  infuing  the  date  hereof;  that  then,  &c.'*  The 
defendant  pleaded,  that  the  day  of  payment  was  not  yet  come. 
It  was  thereupon  demurred  ;  and  moved  for  the  plaintifF,  that  die 
condition  lliall  be  conftrued,  that  the  payment  (hall  be  upon  the 
13.  0^.  next  enfuing  the  date  of  the  bond,  which  day  is  pall ; 
and  the  words,  "  which  Ihall  be  in  the  year,  &c."  ihall  have  rela- 
tion tliat  it  Ihall  befuch  money  as  Ihall  be  current  anno  1599. 
— ^But  Fuller,  for  the  defendant^  moved,  that  the  words  Ihall  be 
conftrued,  that  the  payment  Ihall  be  upon  the  ♦*  13*  0<Sf.  which 
"  fhall  be  in  anno  1599  "^^^  enfuing  :"  fo  by  this  expofition 
and  interplacing  of  the  words,  all  parts  may  ftand  together ;  and 
fo  without  doubt  was  the  intent  of  the  parries. 

Gawdy.  The  condition  is  fcnfelefs.  But  he  concciTcd,  when  a 
certain  time  of  payment  is  exprelTcd,  that  ought  to  ftand  ;  aild  all 
the  reiidue  fhall  Ijpvoid,  being  repugnant.  And  there  cannot  be 
fuch  a  conftrudion  made,  that  '*  the  next  enfuing"  ihall  refer  to 
•*  anno  1590  ;"  for  that  is  certain  enough  without  thofc  words ; 
but  it  (hall  refer  to  the  13.  Odobcr  ;  for  otherwife  the  13.  October 
had  not  any  fenfe  :  wherefore  lie  conceived  the  day  was  paft. 

Ffnner,  Clench,  jind  Popham,!-  contra, — Fenner  held,  that 
when  the  words  in  deeds  be  repugnant,  they  (hall  be  rcjcfted  ;  and 
we  ought  to  adjudge  upon  the  other  words  :  then  here,  when  the 
payment  is  appointed  to  be  in  anno  1599,  there  is  certainty  enough ; 
and  the  words,.  "  the   13.  OiH,  next  enfuing  the  date,"  arc  repug- 
nant and  void  ;    and  therefore  the  day   of  payment  is    not  yet 
come. — PopiiAM.    The  payment   (hall    be   upon   the    13.  OV/. 
anno   1599  ;  for  it  is  r-eafonable   to  conftruc  it  according  to  the 
intent  of  the  parties,  arid  as  it  may  ftand  ;  and  then   it  Ihail  be 
conftrued,  that  the  obligor  fiiall  pay  fuch  money  as  ihall  be  cur- 
rent 1599  ;  and  that  he  fhall  pay  it  upon  the  13.  0/^A  next  after 
;^wp,  €oo«      the  year  1599;  and  the  words  *'  after  the  date  hereof  are  repug- 
nat^t  and  void.     And  by  this  cxpoiition,  all  the  words  but  **-  tlic 
**  date  hereof  ftand.     And  if  it  (hould  be  conftrued  to  be'  paid 
upon  the  13.  OSi.  next  enfuing  the  date,  it  Ihould  be  impofiibie: 
for  how  may  a  man  pay  money  in  anno  1593,  'W'hich  Ihould  hz 
current  in  anno  1599)  before  which  time  pcradvcnturc  the  coin 
may  be  changed  \  and  therefore  this  conftruftion  (liall  be  received, 
'whereby  the  day  is  not  yet  come. — Clench  held,  that  it  ihouiJ 
*. be  conftrued. as  Fuller  had  expounded  it;  fo  as  all  the  word  1 
might  ftahd  by  interpofing  and  Interplacing  of  them.-^Wherefore, 
becaufe   three   of  them   agreed  againft   the  plaintiff,  but  upon 
fev*;r.il   reafons,  Gawdy   confentcd  unto  them,  that  judgmcrnt 
ftioiil'J  h*t  given  iigainft  the  plaintiff.     And  without  furtliei*  argu- 
ment it  was  ailjadged  for  the  defendant. 

Pcnii 
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Penn   againft  Glover.  Cas*  x§. 

X>  EPLEVIN.   Upon  deiiourrcr,  the  cafe  was,  That  thcbifliop  9^*  ^"7^*^°^*^ 
"^^  Rochejitr  made  a  Icafe  for  years  of  a  manor  wherein  were  di-  ^^^^  m^tt  vex 
vers  conyholdcrs,  with   a  *'  proviso,  that  the  leflec  {hall  not  ^c.  any  c©py- ' 
**  molett,  vex,  or  put  out  any  copyholder,  paying  his  duties  and  holder,  i$  not 
•*  fcrviccs,  ^/^ />flf/;.//cr/i/tf////r^."     The  bilhop  entered   for   the  ^^°^^**y»"«o- 
condition  Broken.  The  breach  was  affigned  in  hcc^  that  the  defen-  '7/^n'hcpre- 

,  ,  "ill'  X        r     mifcs  VI  et  arms 

dant  VI  ct  armts  entered    upon   a  copyholder   in  a   cow-Jioulc,  ^^  \^^^  ^im,  if 
parcel  of  the  prcmifes,  and  beat  him  ;  ct  Jic  molejlavlty  &c.  And  it  bcdonotw#/> 
was  thereupon  demurred. — And  Taxfikld  moved,  that  this  was  him  from  hU 
not  any  breach  of  the  condition  ;  for  the  moleftation  is  to  be  in-  ^^^Py'^^W- 
tended  of  fuch  fort,  that  he  (hould  ouft  him  of  his  copyhold,  Moor,4oo.49^^ 
cither  by  often  diftraining,  that  he  could  not  enjoy  it  quietly,  or  ^'  C0.91. 
by  fomc  other  vexations,  whereby  he  was  inforced  to  rclinquifh  i*  Wilibn**^^ 
his  pbfleHion.     And  it  js  not  flicwn  here,  that  he   oufted  him  ^io.  53c.'  * 
from  his  copyhold  ;  and  if  he  entered  upon  his  copyhold,  and  i.  Wood's  Con. 
did  not  ouft  him,  it  is  not  any  breach,  and  the  wrong  here  is  done  4«>.  409* 
only  to  his  perfon,  and  not  to  his  copyhold  tenement. — And  of  ^* '^*^^"^^^* 
that  opinion  were  all  the  Court,  that  hereby  the  condition  wa^  ^** 
not  broken,  for  that  moleftation  ought  to  be  intended,  fuch  as 
lliould  bean  cxpuliion  or  moleftation  concerning  his  copyhold  te- 
nement ;  and  there  is  not  any  breach  by  a  tort  done  to  his  perfon, 
or  in  difturbing  him  in  any  other  lands,  unlefs  they  were  his 
copyhold   tenements  within  the   manor.      Wherefore,    without 
any  further  argument,  it  was  adjudged  accordingly, 

Welden  a^ainjl  Brjdgewater.  Case  ly. 

Hilary  Term^  34.  £//«.      Roll  489. 

'TpRESPASS,  fiuare  claufum  f regit  vockt'  Bear -Meadow  APUD  Trcfpaft  fi»«r« 
■^    Paunchbown^  and   his  grafs  there   growings  &c.     Upon  not  chufimfrtgit , 
guilty  pleaded,  it  was  found  by  a  fpcciaFveidift,  that  the  pl^intifF^^^jJ^^^^J*^^^^ 
was  Icifed  of  the  manor  oi  PauJickbourn^  and  that  in  the  faid  manor  ^^  field,  ifti 
tliere  was  a  meadow  called  Ji1dC'MeadoiK\  containing  eighty  acres  ;  the  aJlotroent. 
whereof  the  place  where  is  parcel ;  and  that  from  time  whereof.  Ante,  413. 
&c.  this  meadow  hath  been  divided  by  lot  between  divers  pcrfons,  i.RoU.Ab.8»9. 
pro  captioHcfceni  de  kerba  hide provcrtic fit c  \  and  that  from  time  whereof,  Co.Lit.4.a.48.J», 
&c.  the  plaintiff,  and  all  thofe  whofc  cftate,  ^cc.  haveufed  to  ha>'e  ^^^^*  ^ci, 
had  allotted  to  them  yearly  out  of  the  faid  meadow  thirteen  acres  \  ^^Leon^ii 
which  being  allottee!  ihall  be  called  ^f^^r-TJ/M^^w/ ;  and  that  the  f,  vv^^^.J^^o^ 
place  WHERE  was  allotted  to  the  plainiiiF;  and  that  the  defendant  497. 
entered  and  cut  dov»'n  the  grafs.     And  if,   &c, — Atkinson,/^-  strange,  iaSS, 
the  plaintiff.     The  queftion  was.  Whether  the  plaintiff  hath  a^jJI!*jg|[* 
profit  a  prendcr  in  that  land  only,  or  the  land  itfen ;  fo  as  he  might  3"BLCom.'2ie, 
have  trefpafs,  quare  claufum  f regit ^  bfc.  ?  For  if  ho  hath  but  a  profit,  5iro.D;g,576. 
hecannot  maintain  this  aftion,  as  5.  Ilefi.  7.  10.  of  him  who  hath  i.Burr,  157. 
a  warren  only  in  another  man's  foil ;  or  15.  Hen.  7.  or  14.  Hen.  8.  '•  TcrmKc^* 
of  him  who  is  a  commoner  only.     But  it  fccmeth  here,  this  land  ^^°* 
being  allotted  unto  him,  he  hatli  an  intcrcft  and  freehold  therein 
tor  the  time,  arid  may  well,  have  this  aftion  ;  as  Fitz.  iV.  Br,  62, 
partition,  between  coparceners,  that  the  one  (hall  have  the  msnor 
pf  jP»  for  one  year,  ?m4  the  other  the  manoT  of  Sy  an4  that  every 

E  e  3  fccpna    • 
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WEtDEN     fecond  year  they  (hall  exchange.     No^  each  of  them  for  their 

afratnfi       ^jjjjg  j^^^^  ^  feveral  freehold,  and  Ihall  have  trefpafs  alone,  <iuare 

^^^^^^'^'^-^^^clauft^^ /regit,     ^o  temps  Ed.  i\  '' Partition'' ^i.     partition,    that 

the  one  (hall  have  it  from  fuch  a  day  to  fuch  a  day,  and  the  other 

(«)  Co.Lit.4,a.  for  the  relldue  of  the  year  (a).     Wherefore,   &c. — And  of  that 

167.  a.  180.  a.  opinion  was  the  whole  Court  ;   for  it  may  be  good  by  prc- 

x.Roli.Ab.i85.  fcription ;  and  by  the  allotment,  it  is  the  proper  foil  and  freehold 

^**      of  him  to  whom  it  is  allotted  ;  and  that  he  well  mignt  maintain  a 

^uare  claufum /regit.     Wherefore  it  was  adjudged  for  the  plaintiff. 

Case  i8.  Sowcr  agatfifi  Bradfield.    . 

Trinity  Term,  37.  Elix.     Roll 

d^im  ma"'tl'**  "TjEBT  for  forty  (hillings  upoh  an  arbitrament.  Whereas  the 
fubmittcdl^and  plaintiff  claimed  from  tlie  defendant  and  one  J.  S.   five 

if  of  thefumdue  pounds  expended  for  them  pro  dit)erfis  negoius  ;  and  they  had  fub- 
it  is  awardcji,  mitted  thcmfelves  to  the  arbitrament  of  Sir  IViUiam  Pqfton  for  it ; 
fl'7/!'^^^'  who  arbitrated,  that  tlie  defendant  and  J  S.  (hould  pay  to  the 
and  b7aq^!'  Plaintiff  four  pounds,  viz.  the  one  forty  Ihillings,  and  the  other 
feveral  aaions  forty  (hillings ;  and  for  the  forty  (hillings  to  be  paid  by  thcdcfen- 
may  be  brought,  dant,  he  brought  this  aftion.  And  it  was  thereupon  demurred.— 
Hob.  318.  First,  Becaufe  this  is  a  debt  certain,  which  ought  not  of  itfclt  to 
9.  Co.  78!  be  put  in  arbitration.  Sednon  allocatur.  For  although- a  debt  upon 
Noy*sMax.To8.  a  bill  Or  contraft  cannot  by  itfelf  be  put  in  arbitrament,  yet  this 

pr9  diverjis  negotiis^  and  fo  may 


3.  Bac.Ah.133.  £yg  pounds  is  claimed  as  expences  ; 
r»'  \!!!^*^* '  ^*  be  well  put  in  arbitration.— Secon 


Pougl.  690, 


^^^  ^  ^  ^  put  in  arbitration.— Secondly,  It  was  alledgcd,  that  this 

Cowp.  csT*      aftion  ought  to  have  been  joint>againft  them  both  for  the  four 

pounds,  and   not  feveral.     Sed  non  allocatur.     For  the  v/z.  makes 

It  as  feveral  arbitraments  for  both.     Wherefore  it  was  adjudged 

for  the  plaintiff. 

Caii  19.  Adams  againji  Albon. 


Error  In  the  rc. 


r  in  the  rc.  jT  was  moved  in  arreft  of  judgment  after  verdift,  that  the  ventre 

turncf  the^      1.  /acias  bore  tcjle  9.  July^  37.  Eli%,   returnable  die  Mcrcurii prox- 

26o"'i8S  irne  poJltrcs%'initat'  proximeJc'iuent\  which  dav  is  not  yet  come;  for 


nffnire 


A«i€  a6o,  s88,  '^^  pojitrcs  Trinitat'  proximeJc'iuent\  which  dav  is  not  yet  < 
the  i).Juhy  37.  Eliz.  is  dtcs  Mtrcurii  in  trcs  Trinitai'  37. 
the  la(r  day  of  the  Term  ;   and  therefore  the  writ  here  is  not  re- 


turnable the  fame  day,  but  ought  to  be  die  AIcrcurA  proxime  pojl 
tres  Trinitat\  which  is  a  year  after.  Wherefore  this  trial  is  before 
the  day  that  the  vcnhe  facias  is  returnable,  and  therefore  ill ;  and 
it  is  not  li'ce  where  in  a  trial  the  venire  /acias  is  not  return etl  ; 
for  that  (hall  be  intended  good,  a  venire /adas  being  awarded  and 
retiirneil,  and  that  it  was  imbczzlcd,  which  is  aided  by  theftatutc. 
—And  of  that  opinion  was  the  whole  Court  at  tliis  time. 
Sed  adjounmtur. 
'     CAtEto,  "  Fuller  ^^j/?{y?  Fuller.. 

Hihry  Tirm,  36.  Eliz.     Roll  586.  "" 
ifndevtfcbft    npRESPASS,    tbr  lands  in  Chigwcll,  in  the  county  of  Efex. 
^'tldi  wkh  di-  Upon  not  gn i It Y  pleaded,  a  fpecial  verdift  was  found,  that  one 

Tcrs^rim'aindcrs  "  -W>«'7  Fuller  was  feifed  t>f  this  land  in  fee,  holden  in  focage,  and 
over,  ani  the  **  had  iffue  fou^i  fons,  viz.  Johnj  Richardy  Edward^  and  Henrys  and 
dcvifee  dies,  Icavinff^flbe,  in  the  life,  time  of  the  dcvifor,  the  t\€xx.  in  the  remainder  ftiall  have  the  J  and, 
although  the  dcvifor  bad  declared  t;/\<^  voce  that  the*  iflTue  of  the  dcvifee  (hould  hav^  it.  Ante,  243. 
r^er,  304.  in  itotit.      j,  L?y.  143.      I,  Vent,  341.  '  2.  Joa«8,  ijj.      Ray,  408*      OUb.  en  Dev.  -o.  • 
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dcvifed  the  land  to  Richard  xht  fccond  fori,  and  his  heirs  of  his      ^i^ti^^ 
body ;  and  after  his  death  without  ifllic,  tlien  to  Edivard  the  third      FuVl?! 
fon  in  tail,  .and  then  to  John  the  eldeft  fon  in  tail,  remainder  to  the  Carth.  309. ' 
right  heirs  of  the  devifor.    Richard  dies,  having  iffiie  two  fons,  1.  Peer.  will. 
Thomas  and  //7///V?w.     Afterwards  Henry  the  devifor  faid,  399« 


Thomas  the  fon  of  Richard  entered  ;  upon  whom  John  the  eldeft  i-  ^^  Ray.  3» 
•*  fon  of  Henry  entered.     Thomas  re-enters.  ^John  brings  trefpafs,  5:^*'J^^'  5»*' 

*<    Et/iHt''  ^  r         Mod.Rep.2f> 

•*-*y*»  V^*-  Pow.  on  Dcv. 

This  cafe  was  argued  by  To  wsEj/i/'/i^/^/fl/Wy/jfJ  andbyFosTER,  486.' 
for  the  defendant  ;   and  two  points  therein  moved. — Firtf,  Whether  2.Ba.AK86,87. 
by  reafon  of  this  new  fpeech  and  declaration  after  the  death  of  ^°"^-3»3«333 • 
Richard,  Thomas  his   fon    fhall   take   as    a    dcvifee  ?-- Secondly,  34|J«-^^'"-^^ 
Admitting  it  be  not  a  good  devife  to  Thomas^  Whether  John  xi\t\^'^^^^^^'^^ 
eldeft  fon  Ihall  have  it  during  the  time  that  any  iflue  of  the  body 
of  Richard  be  alive?  or.  Whether  Edward  in  remainder  fhould        ' 
enter  prefently  ?  becaufe  it  is  not  limited  unto  him,  until  the  death 
of  Richard  without  ilfuc  ;  fo  as  in  the  mean  time  the  heir  of  the 
devifor  might  retain  it ;  for  if  he  iti  remainder  ought  to  have  it, 
then  the  defendant  hath  primer  poJJ'eJJion  ;  and  fo  tlie  plaintiff  hath 
not  anycaufe  of  aftion. 

Gawdy  held,  that  Thomas  fhould  not  take  it ;  and  thiit  there  ,.  Lut«735, 
was  not  any  difference  betwixt  this  aod  Brett's  Cafe*.    There  the  (*)  PlowU.  345, 
devife  was  in  fee,   here  it  is  in  tait,  which  is  all  one  :  and  this 
foeech  of  the  devifor  is  not  of  any  effeft  ;  for  there  is  fuch  ^ 
fpeech  in  Brett's  Cafe  ;  but  the  devife  of  the  manor  of  J),  which  ho 
bad  not,  was  good  with  a  new  publication  after  he  had  jpurchafcd 
it ;  fo  of  a  devife  to  an  infant  in  "Oentre  fa  mere  with  a  new  publica- 
tion after  its  birth  (a)  \  for  there  is  his  will  written,'"  that  he  Ante,  40 j. 
♦*  Ihould  have  it;'^  and  it  is  expreffed  by  his  words  afterwards  ;  3-Ba.  Ab.  n^. 
but  here  there  is  not  any  written  will,  that  the  fon  of  Richard  ^^^J^' ^^^' 
fhould  have  it ;  and  he  cannot  have  it  as  his  heir.     Wherefore,  &c.  Fcarn,  419. 
To  the  fecond  point  there  is  no  doubt,  but  tl\flt  he  in  remainder  fliall  Pow. on  Dcv, 
have  it  prefently  ;  for  tlic  devife  being  void  to  the  lirft,  it  is  as  if  it  ^*§i..,^ 
never  had  been  made  -,  fo  it  is  if  the  lirft  dcvifee  refufe,  he  in  the  re-  \\  strl/^ezf* 
mainder  fhall  ha.ve  it  prcffintly  ;  as  37.  Hen,  6.  Plow.  414,  fecundo  co.  i.  101/ 
Mar  Ayyer^Jafper  Warren  sCafc.\^\\exeiQxey\\e'^\i\nt^^ 

caufe  of  aftioh,  &c.— *Ahd  in  this  point  all  the  other  Jus^Tict's  ^' 33-  68.321, 
agreed  with  him  ;  and  as  to  the  firft  point  (b)^  Clench  agreed  alfo.  (A;  Poft.  473. 

But  Fenner  and  Poph  am  }  contra.     Fenner  held,  that  Tho-  *•  Vcru.  109, 
mas  fhould  take  it  hy  this  devife  ;   for  this  differs  from  Brett* s  Cafe^  ''^*M^^Y' 
in  the  manner  of  the  new  publicat^ion  ;  and  as  a  devife  to  one  who  t'com.  Dig/7 
is  not  in  effe,  with  h  publication  afterwards  when  he  comes  in  efje^  S*.  .  . '  * 

is  good,  fo  it  is  here  ;  for  it  appears  (as  it  is  found)  that  the  devifor 
knew  well,  that  the  heirs  of  tlie  body  of  ^/VA^r^/ fhould  not  take  by 
dcfccnt,  their  fatl^er  being  dead  ;  and  therefore  he  would  have 
them  to  take  as  they  might,  viz.  as  purch;ifors  by  the  name  of 
heirs  of  the   body  of  Richard,  although  Richard  was  dead  at  the 
time  of  the  devifor's  death  ;  and  to  do  that,  he  made  this  new 
declaration  of  his  will. — Popham  accord,  that  Thomas  the  heir  of 
i?/VA^r^ fhould  have  it  as  devifee  by  this  new  publication ;  for  none  q^  ^.^^  ^g  y^^ 
will  deny  that  if  the  devife  had  been  to  Richard^  and  the  heirs  of  Mod.  Rep.  267^ 
])i8  body,  »'\qd  Richard  had  been  dead  at  the  time  of  the  devife, »»  Uvinz,  i^j, 
u)  s^  II,  &  u.  Win.  3.c,x$, 
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but  that  the  heir  fhould  take  it  a&  a  purchafor  :  and  traly  there  is 
not  any  difference  ;  for  this  new  publication  is  quafi  a  new  will, 
as  it  is  in  TrevillarCs  Cafcy  Dyer^  14a.  And  I  hold  clearly,  if  a 
man  hath  iflue  three  fons,  and  devife  his  land  to  the  eldeft  in  tail, 
remainder  to  the  fccond  in  tail,  remainder  to  the  third  in  fee,  and 
the  eldeft  dicth,  having  iffuc  in  his  father's  life-time,  that  hisifiae 
ihall  have  it  without  a  new  puWication,  becaufc  tlie  intent  of  the 
devifor  was  not  to  difinberit  any  of  his  fons  ;  and  it  may  be  b* 
did  not  know  of  the  death,  of  his  eldeft  fon,  who  was  pcradventure 
beyond  fca,  or  clfcwhere  abfent.  And  ther©  is  not  any  reafon  to 
make  fuch  a  conftruftion,  as  to  difinherit  his  iifue  ;  for  by  fucli 
means  many  may  be  difinherited,  and  the  wills  expounded  againft 
the  intent  of  the  devifor.  But  of  fuch  a  devife  to  a  ftranger,  it  may 
pcradventure  be  otherwifc ;  for  the"  dcvi fee  being  dead,  the  intent 
of  the  devifor  doth  not  appear  to  carry  it  from  his  own  heir  to  the 
heir  of,  a  ftranger. — But  for  the  fecond  point,  in  regard  they  all 
agreed  againft  the  plaintiff,  it  was  adjudged  prcfently  for  tho 
defendant. 


Cais  II. 


Words  not 
^{l^ooabie. 


Charter  againft  Hunter. 

Trinity  Termy  37.  £//«.     Roll  1064. 

TERROR  of  a  judgment  in  an  aftion  upon  the  cafe  for  words  : 
*-*  "  Thou  art  a  prigging,  pilfering  njerchant,  and  haft  pilfered 
**  away  my  goods  fi^m  my  wife  and  children."  The  error 
af&gned  was,  Becaufc  an  aftion  lay  not  for  tliefe  words.—  And  of 
that  opinion  was  the  whole  Court  ;  for  the  words  do  not  im- 
peach him  of  felony.     Wherefore  the  judgment  was  reverfcd. 


Ca8I1X« 


An  infant  muft 
fue  by  his 
guardian,  and 
not  by  attorney. 
Poft.  541. 
1  Ro.  Ab,  287. 
4.  Co.  53.  b. 
Cro.  Jac.  441. 
5.Com.Dig  198. 
2.  $Aund.  2ii« 


CaS£    23. 

The  king's 
chaplain,  tho' 
app9lnied  by 
parol  only,  is 
enabled  to  hold 
pluralities. 

o.  Co.  98,  99, 
Godb.  41. 
Hob.  307.. 
Ld.Raynn.  16*. 


Bartholomew  againft  Dighton. 

Hilary  Term,  3 7 .  Eliz,     Rail  z^  I. 

ERROR  upon  a  judgment  in  the  common  pleas,  Becaufc  the 
plaintiff  being  an  infant  fued  by  attorney,  and  recovered, 
whereas  he  ought  to  have  fued  by  his  guardian.-  But  the  Court 
upon  the  motion  held,  that  in  regard  the  plaintiff  hath  recovered, 
and  it  is  for  his  benefit,  and  no  prejudice  by  his  appearance  by 
attorney,  that  it  fhould  not  be  affigncd  for  error,:  but  they  would 
advife.— And  afterward,  Pafck,  39.  Eliz,  being  moved,  it  was  held 
clearly  to  be  error.    And  the  judgment  was  reverfed  for  that  caufc, 

Whetftonc  againft  Higford. 

UPON  evidence  t;o  a  jury  the  queftiou  was,  Whether  one  might 
be  the  queen*s  chaplain,  and  have  pl\ir^lity  of  benefices  by  the 
21.  Hen.  8.  c.  13.  by  being  retained  bv  parol  only? — Popham 
held,  that  the  queen  could  not  ict^m  by  parol  qiily.  But  Fen- 
NER  i  contra  ;  who  faid,  there  was  ^  cafe  in  this  court,  wherein  he 
himfelf  argued,  where  the  ferjcant  of  the  mace,  being  made 
by  the  delivery  of  the  mace  unto  him,  it  was  hel^  to  be  good. 
And  his  office  being  in  qucftlon  a ;  being  forfeited,  he  pleaded  the 
c^uecn's  licence  hy  parol  to  be  abfent,  and  not  to  excicifc  it ;  and  it 

'••-••'•"'     ij;a| 
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inras  adjudged  to  be  good ;  for  her  corporate  body  doth  not  take  Wketsto«s 

away  or  dcftroy  the  human  body,  but  that  fhc  might  retain  fer-       ^g^ 

vants,  and  do  other  afts  as  a  common  perfon  does.    And  it  was     Hicfo«». 

fhewn  tliat  this  chaplain  died  above  tliirty  years  (ii^ce ;   and  tliat 

during  his  life  he  was  reputed  her  chaplain,  knd  exercifed  tlie  place 

of  chaplain  as  well  in  her  private  clofet  as  elfewhere  ;  and  had  all 

tJie  benefits  a^  her  chaplain,  &c. — Wherefore  the  Court  fald, 

that  it  fhould  be  intended  that  he  was  her  chaplain,  and  well  and 

duly  retained  :  wherefore  the  qucftion  being  to  avoid  a  leafe  made 

by  him  to  the  plaintiff,  it  was  held  that  he  was  a  perfon  able  to 

make  fuch  a  leafe.    And  the  jury  found  for  the  plaintiff. 

Germyn  againft  Rolls.  Case  24. 

Michaelmas  Term,  36.  W  37.  Elifc.     Roll  365. 
l^RROR  upon  a  judgment  in  the  common  pleas,  where  Germyn  Anaaionof 
^^  brought  debt  in  the  common  pleas  againft  Rolls,  as  executor  of  *''*^^*"  "^^ 
Norwoody  for  certain  fees  due  unto  him  as  attorney  of  the  common  crtorupwia*' 
pleas  ;  as  alfo  for  fees  due  unto  him  for  foliciting  caufes  in  the  nmpie comna 
queen's  bench,  as  alfo  for  money  expended  about  a  fine  for  alie-  withtiic  tdU. 
nation.     Tiie  defendant  pleaded  nunques  executory  l^c,  and  found  J^*"*  *'^^*'* 
againft  him  ;  and  judgment  for  the  plaintiff;  and  Rdh  t>rought  J^V^j^^^L 
his  writ  of  error.-*- And  the  error  afligned  was,  Becaufethis  aftion  wHt,  aithongh 
of  debt  lieth  not  againfl  an  executor ;  for  although  it  lies  againfl  the  defendanc 
him  for  an  attorney's  fees,  becaufe  the  tcftator  could  not  have  ^y  ^'*  pleading 
waged  his  law  for  them,  in  regard  he  was  compellable  to  expend  ^j**^'*^ 
them ;  yet  forafmuch  as  it  is  brought  for  fees   in  foliciting  fuits  vidc  poft.  459. 
in  the  queen's  bench,   where  he  was  not   attorney,  for   which  and  fa*r», 
an  aftion  lies  not  againft  an  executor ;    then  having  conjoined 
them,  and  damages  entirely  given,  the  judgment  is  therefore  erro-  i*  Roll-  Alw, 
neous  in  all  {a). — And  it  was  agreed  by  the  whole  Court, that  ^'t 'j'^Ii^ 
the  aftion  lay  not  for  part  againft  the  executor,  and  that  the  con-  J  *    °  ^' 
joining  of  them  hath  made  all  ill,  fo  as  he  might  have  demurred  Moor,  366. 
upon  it,  and  have  abated  the  writ ;  But  if  by  his  plea  he  having  i.  SaunJ.  2S6. 
admitted  it,  he  hath  now  made  it  good  ?  was  the  qucftion.    For  it  ^""^  ^**'*  »07r 
was  fald,  that  the  reafon  why  this  aftion  lies  not  againft  an  exe-  ^^^*  I^^ 
cutor  is,  becaufe  the  teftalor  might  have  waged  his  law  ;  and  an  Gw/.  9.  Co?Va. 
executor  by  intendment  cannot  have  conufance  thereof:  but  when  10.  Co.  77. 
he  takes  upon  him  notice  thereof,  and  admitted  that  there  was  Vaugiu  iq\. 
fuch  a  contraft,  then  he  may  be  well  charged,   as  10.  Hen,  6.  ^-^c^- *«>"•. 
fL  25.    13.  Edw,  3.  ill.  "  Executory     And  'fo    2.  Edw.  4.   ac-  (4)Noy,xir. 
count  lies  not  againft  an  executor ;  yet  if  he  upon  account  brought  2.  Leon.  17s." 
againft  him  enters  into  the  account,  and  be  found  in  arrear,  aftion  *•  s»<^'  57-  VM 
of  debt  for  this  account  lies  againft  him. — Gawdy.     The  judg-  2.  RolLRtp, 
jnent  is  erroneous,  for  this  writ  of  itfelf  lies  not  againft  an  exe-  carth.iic, 
cutor ;  and  the  admittance  of  the  party  fhall  never  make  a  writ, 
which  of  itfelf  is  ill,  to  be  good  ;  but  the  Court  fhall  adjudge  it 
according  to  law.     As  10.  Ediv.  4.  trefpafs  againft  the  lord  vi  et 
armis,  and  he  admits  it,  yet  the  Court  Ihall  abate  the  writ.     So 
»28.  Hen,  8.  pi.  13.  debt  is  brought  for  a  rent  ferv ice,  which  hath 
continuance,  altlipugii  the  defendant  admits  it,   the  Court  fhall 
^bate  the  writ.— •Fenner  e  contra.    For  this  is  not  fuch  an  aftion 
which  lies  not  againft  an  executor  of  itfelf,  but  it  lies  not  by  rea- 
son he  is  not  privy  to  thp  contraft,  and  he  could  not  hav^  notice 

^crcoE 
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GxKMTff  thereof.  But  if  his  ignorance  is  taken  away,  and  he  may  have  n©^ 
^^tnfi  tjcc  thereof,  the  law  will  charge  him.  As  46.  EJw.  3.  debt  .was 
brought  againft  an  executor  for  a  fervant's  wages ;  and  becaufe  that 
he  himfelf  retained  the  fervant  for  the  teftator,  fo  as  he  thereby 
had  conufance,  it  was  held  that  he  fliould  be  chargcxi ;  otlien^nfe 
not :  fo  here,,  becaufe  by  his  plea  he  takes  notice  thereof,  and  ad- 
mits  it  by  an  implicit  confeflion,  the  aftion  well  lies.  Wherefore, 

Poft.  47t.  &c. — PoPH  AM.  I  agree  tliat  if  in  debt  upon  a  fimple  contraS, 
the  executor  confefs  the  adtion,  or  pleajds  rabil  dcbcty  judgment 
fhall  be  given  againft  him  ;  becaufe  in  the  one  cafe  upon  tlie  trial 
the  truth  of  the  debt  appears;  and  in  the  other  cafe  he  by  his  pka 
confeflcth  it ;  bat  yet  in  rcfpcft  the  teftator  might  have  waged  his 
law,  or  pleaded  nihil  dcbei^  and  the  one  way  is  taken  from  the  exe- 
cutor to  difchargc  that  debt,  he  ihali  not  be  charged  and  enforced 
to  plead  if  he  will  not :  but  1  doubt  here  whedier  by  this  pita 
the  contraft  be  confefled.    And  therefore  a  cafe  hath  been  cited  to 

JivAty  iti.  ♦  be  adjudged  in  the  common  pleas,  30.  £7/2.  Hufon  v.  IVtbb^  tliat 
in  debt  againft  an  executor  u'iK>n  a  fingle  contrail,  who  pleaded 
pUm  adminiflravitj  and  found  againft  him,  yet  no  judgment  could 
be  againft  him  ;  but  the  judgment  was  againft  the  plaintiflF,  which  . 
is  all  one  in  the  rcafon  with  this  cafe  :  tlicrefore  it  is  good  to  fee 
the  record  thereof  (^?). 

{a)  It  was  moved  again,  and  th«  Jud^  being  of  the  fame  opifticn,  the  jndpnent  wa^ 

reverted,  poft.  45^% 

Caii  f  5.  Shaw  agahfi  Tompfon. 

The  wifcofa  "pvEBT  for  fifty  pounds  recovered  in  a  court  baron.  The  cafe 
^fcd^todow^^^  ^^^»  T'"^'*^^  a>'m/  recovered  dower  of  a  copyhold  according  to 

may  recovcTihc  the  cuftoui  of  ilic  manor  hy  pla'zTtt  in  a  court  baron  i  and  for  that 
▼aroc  in  da-  her  baron  died  feifed,  fhe  recovered  by  judgment  tliere,  fifty  pounds 
wages  in  the  damages  ;  and  for  that  fifty  brought  this  aftion ;  and  declares  up- 
T""h*i^"'^"  ^^  ^^  tills  matter.  It  was  thereupon  demurred.  And  the  fole 
wttdlo!!^  queftion  (as  Tanfield  moved  itj  was.  Whether  fhe  might  re- 
1.  Ro.  Ab.  601,  cover  damages  to  fifty  pounds  there,  where  they  cannot  hold  pica 
Moor,  «;59.  abovc  forty  ftiillings  ? — 'But  the  whole  Court  held,  that  the  da- 
>*oy»  '^9-.         ina^e9  were  well  awarded ;   and  tliat  flie  might  well  recover  fo 

t  Com.r)ig.5n9.  ^^^^^  ^j^^^^  .    ^^^    _   ^^^^y  ^^^^  j^^jj   ^^^^   ^f  ^^^   j^,^^^    f^    f^^  ^j^^ 

3.Pac.Ab.'i2V.  damages  as  far  as  the  demandant  is  damnified,  and  ftiall  be  well 
Gilb. Ten.  lai.  allowed  {a),     Scd adjownatur^ 

(tf )  It  was  alfo  . 

<ictermined  the   didt  wouM 'not  lie  in  B.   R.   on  tJ»e  juWgmeot;    but  that  vthc  remedy  is  in  the 

mixy^t  court  or  »n  chancery.    4.  Cc,  306,    Sec  the  ftaiute  Mcrtoi»,  c  %,  i%  Vi^mu  ^e.     Moor,  41^, 

, Caii  16.  Atwood  a^^d'ujjl  Ballard, 

To  what  place  'T^RESPASS  for  his  clofc  breaking.  The  defendant  juftifies  by 
/hTi^hT'^''^^^'*'  reafon  of  a  way  by  prefcription  from  his  franktenement  inZ>. 
allJarded.  ^"to  the  vill  of  5.  in  the  fame  county  ;  iflue  was  taken  df  injuria  fua 

Vide  ante,  a6o.  propria^  k^c\  and  a  venire  facias  awarded  from  the  vifn^  q(  D,  only; 
Foft.47a.  89».   and  thereby  it  was  tried,  and  found  for  the  plaintiff.     And  it  was 
Cro.  Jac.  599.    now  moved  in  arreft  of  judgment,  that  it  was  a  mif-trial ;  for  the 
vifne  ought  to  have  been  awarded  from  D.  and  S. — Gawd  v.  True 
it  is,  JF  3jc  prefcription  to  h^\^  4  way  h^d  b^^a  trayerftdi  ?i»d  fo  ;t 
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hath  been  adjudged  here :  but  by  this  replication  the  way  is  con-       Arwood 
feffed  ;  and  it  may  be  that  he  breaks  his  clofe  without  ufing  the         «^«''*/ 
way,  for  the  way  is  not  in  gueftion.     And  of  that  opinio^  was        allak», 
PoPH  AM.   But  Fenner  and  Clench  i  contra :  and  therefore  it  wai 
adjourned.   Fide  13.  Hen.  7.  pi.  13.    21.  Hen.  6.  pi.  22.    34.  Hen.  6. 
,pl.  15.     10.  £clw.  4.  pi.  10. 

Bragg  againft  Banning.  Case  17. 

Hilary  Term^^'^j.  Elix.  Roll  lOOi. 
A  CTION  upon  the  cafe.     And  declares,  Whereas  he  and  all  From  what 
•**  thofe,  &c.  have  had  a  way  from  his  boufe  in  D.  over  Green-  place  the  vi/W 
Jcre  in  S.  and  over  Black- Jcre  into  fuch  a  place  in  P.  that  the  yfj^^^^""'"^^ 
defendant  had  ftopped his  way  in  S.     Upon  not  guilty  pleaded,  it  n^te ia)^U4€. 
was  found  for  the  plaintiff. — And  it  was  alledged  in  arreft  of  judg-  poft.619.  75«*' 
pient,  that  the  declaration  was  not  good,  becaufe  he  alledgeth  not 
in  what  vill  Black-Acre  was  ;  for  if  the  prefcription  be  traverfed, 
the  venire  facias  ftiall  be  from  every  vill  where  the  land  is  over 
which  the  way  lies :  and  fo  it  was  adjudged  in  33.  EU%.  Hauk- 
i«jr/?' J  CVi/i  in  tlie  common  pleas.  ^   Wheretore,  &c. 

Gawdy.  It  is  clear,  tliat  this'  is  a  fault  for  which  the  defen- 
dant  might  have  demurred  ;  for  true  it  is,  he  ought  to  have  al- 
ledged all  the  lands  through  which  he  is  tp  have  his  way,  and  villfe 
where  they  lie  ;  and  if  the  prefcription  be  traverfed,  the  venire  Ihall 
be  from  every  vill.  But  now  when  he  pleads  not  guilty,  the  ve- 
nire (hall  be  from  the  vill,  where  the  flopping  is  alledged ;  for  the 
way  is  not  principally  in  queflion,  but  it  ought  to  be  proved  up- 
on the  evidence. — And  thereto  all  the  Justices  agreed.  Wher&» 
fore  it  was  adjudged  for  the  plaintiff. 

Vide  4.  9e  5.  Ann.  c.  16.  and  24.  Geo.  2.  c.  18. 

Pennyman  ag(iinft  Rabanks.  Case  as, 

ACTION  upon  the  cafe  for  flandcring  his  title.  .For  that  he  Slander  of  title, 
faid  to  J,  S.  who  was  in  fpeech  to  buy  the  plaintiff's,  land,  Moor, 410* 
•*  I  know  one  that  hath  two  leafes  of  his  land,  who  will  not  part 
♦*  with  them  at  any.  reafonable  rate,"  ubi  revcra  nulla  talis  dimijpo 
fatiafuit.  The  defendant  juftifics  by  reafon  of  two  feveral  leafes 
by  parol  made  unto  himfelf,  Tlxe  plaintiff  replies  de  injuria  fua 
propria  abfque  tali  caufa.  Iflue  was  joined,  and  found  for  the  plain- 
tiff.— It  was  now  moved  in  arrefl  of  judgment,  tliat  an  aftion  lav 
not  for  thefe  words  ;  for  he  doth  not  fay,  that  any  had  leafes  for 
years,  but  it  might  be  well  intended  of  leafes  at  will,  which  are 
not  any  prejudice.  Scd  non  allocatur ;  for  it  cannot  be  intended 
that  he  fpakc  of  leafes  at  will,  becaufe  he  mentions  leafes  grantablc 
over,  and  alfo  fuch  as  fhall  prejudice  the  purclmfor.  Wherefore,  &c.  - 
— Secondly,  The  declaration  is  not  good,  becaufe  he  concludes, 
'  ubi  revera  nulla  talis  dirfitfTio^  lie.  where^  there  be  two  leafes  men- 
tioned, and  this  concluhon  goes  but  to  one,  which  is  uncertain. 
Sednon  allocatur  ;  for  dimijjio  ejl  nQmen  colledfivuniy  and  comprehends 
both  leafes.  As  1$,  Eliz.  71 K.  ^*  Jjf/i/e^'^  the  plaintiff  made  two  titles 
to  two  bars,  the  tenant  ^ith,  Feign  le  Afftfe  fur  le  title^  that  goes  to  *  ^^  * 
both.  Wherefore,  &c. — Thirdly,  Becaufe  it  appears  by  the  de- 
fi^ndant's  juflilicatiQi^^  th^t  h^  ii^tcnd^d  p(  leafes  mad^  of  himfelf; 

^ mi 
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Pkxmtmaii    *"^  i^  *  n^^  c'^^"^  cflatcs,  although  they  be  falfc  he  Ihall  not  bo 

m^amjll       punilhcd.     This  was  agreed  by  all  the  Court,  that  no  aftion  lay 

Ravamki.     againft  one  for  faying,  that  he  himfelf  had  title  or  eftatc  in  lands, 

An«»  «97»        *^c.  although  it  were  falfc.   But  here  the  words  in  the  declaration^ 

as  they  are  fpoken,  being  in  the  third  pcrfon,  be  not  intcndablc  of 

himfelf,  but  of  fome  other,  and  import  a  flander  to  the  plaintiff *s 

title ;  and  then  his  juftification  afterwards  fhall  not  take  away  that 

a£tion  which  before  was  given  to  the  plaintiff  for  the  ilandering 

of  his  title. — Wherefore  rule  was  given  that  judgment  fliould  be 

entered  for  the  plaintiff,  unlefs  othtj-  matter  was  Qicwn  upon  the 

third  day  of  the  next  terra. — Afterwards  Pa/ch.  38.  EJiz.  it  was 

adjudged  for  the  plaintiff,  F£NN£ii  cMhadieente, 

Case  19.  The  QuecH  azainft  Bowles  (a\ 

<*)Seel-d.Ray.  ^*  *       "^  ^    ^ 

260.  O^^  ^'^  indifted  upon  the  5.  Eliz.  c.  9.  of  perjury,  for  that 

An  indiamcnt    ^^  there %was  a  fuit  in  chancery  betwixt  one  Marjhal  and  Haruie^ 
for  perjui^  muft  for  tKe  manor  of  Staverton^  in  the  county  of  Devon^  and  a  com- 
ihew  that  the     niifljon  was  thereupon  awarded  to  examine  witneflcs ;   that  the 
ofrt^oatrwas  defendant  fworc,  the  ^ced  of  the  feoffment  of  the  manor  {mant^ 
material  to  tht   rium  fnedlfium  innuendo)  was  delivered  as  anefcrow  to  be  delivered, 
caafc  in  which   &c.  ubi  revera  it  was  delivered  abfolutely,  &c.— The  firft  except 
ih€  perjury  was  tion  was,  That  this  oath,  that  the  deed  ot  the  manor  was  delivered 
committed.       ^  ^^  eforow,  &c.  is  not  material,  unlefs  it  be  flicwn  that  it  con- 
Raym.  101.      cemed  the  manor  in  aucilion ;   for  otherwife,  although  it  were 
^^v^k"'  35'»   falfc,  it  is  not  punifhabte,  neither  by  adion  nor  by  indi^ment  up- 
J;  H^^'l^^^p^'c,  on  the  ftatute.     For  the  ftatutc  is,  "  Ifa  witnefs  depofc  falfely 
^. 69. r.23.  '  "  concerning  any   caufe,  &c.**   for  which   falfe  oath  he  is  not 
Dougi.  156.      punilhable  by  this  flatute,  unlefs  it  be  flicwn  or  averred  how  this 
1.  T.Rep.69.   concerns   the  caufe. — ^And   of  that   opinion  was   the   whole 
Court  :  and  although  it  is  alledged,  manerium  fnedifi.  htnuenddy 
yet  it  fhall  not  help  it ;  for  a  man  Ihall  not  be  punifhed  as  a  per- 
jurer by  an  innuendo.     Wherefore  for  this  cauie  only  the  indi£t^ 
pnent  was  difcharged. 

ic^^j  jp^  Caftleman  agahifi  Hobbs, 

Hilary  Term^  37.  £//«.     Roll  3 34. 

An  iMtntnA^        A  CTION  Upon  the  cafe  for  thefe  words  :  "  Thou  art  a  thief, 

cannot  aitcr  the  -^  "  for  thou  haft  ftolen  half  an  acre  of  my  corn,"  innuendo  "  the 

•ommon  in-      <»  ^om  growing   upou  half  an  acre   of  ground  leaped  and   put 

wordlT  kill***  '*  ^"^°  Ihocks  by  the  defendant."     Upon  this  declaration  the  de- 

by°thcaddii*ion  ^^^^^"^  demurred. — And  upon  the  firft  motion,  without  much 

•fz  ntwfaa.    arguing,  it  was  adjudged  for  the  defendant ;  for  the  ftealing  half 

Moor,  396.       an  acre  of  corn  cannot  be  faid  to  be  felony ;  for  it  fliall  be  taken 

Owen,  57.        \jy  common  parlance  and   intendment,   corn  growing  upon  the 

I'^Bac^Ab.^f-.  ^^"^  which  tlic  plaintiff  cut  down  and  carried  away  ;  and  the  innu- 

1.  T.  kcp.70!'  ^^0  helps  nothing,  unlefs  the  words  precedent  have  a  vehement 

prefumption  of  the  innuendo :  and  herein  no  man  will  intend  that  it 

was  corn  fevered,  when  he  faith  "  half  an  ^cre  of  my  corn." 

WJierefo^c  it  was  adjudged  for  Uic  d^fcnd^ut, 

Reynold^ 
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Reynolds  ngainft  Pinhowe.  Cajeju 

Trimity  Term^  ^j.EJiz,  Roil  ^^y.\ 

ASSUMPSIT.      Whereas  the  olefendant  had  recovered    five  jfjump/a  wifl 
pounds  againft  the  plaintiff;   in  confideratiori  of  four  pounds  l»con  a  promirf 
given  him  by  the  plaintiff,  that  the  defendant  affumed  toacknow-  fa^,*^f^^'^'^ 
ledge  fatisfaflion  of  that  judgment  before  fuch  a  day  ;  and  that  record,  in  con- 
lie  liad  not  done  it.     And  it  was  thereupon  demurred  :  for  it  was  fideraJonof^, 
TOoved,  that  there  was  not  any  confideration ;  for  it  is  no  more  paid  by  the 
than  to  give  him  part  of  the  money  which  he  owed  him,  which  is  ^'f?^*?  ^^* 
not  any  confideration- — ^But  all  the  Court  held  it  to  be  well  Jii\cht^^ 
enough  ;  for  it  is  a  benefit  unto  liin>  to  have  it  without  fuit  or  fcndaiit  had  i«. 
cliarge :  and  it  may  be   there  wa^  error  in  the  record,   fo  as  the  covered  againft 
party  midit  have  avoided  it.     \\'lic*refore  it  was  adjudged  for  tlie  ^'^- 
JlaiifF.  ^''"•SJ'- 

t.  RoIL  Ab.  28;    Moor,  41*.     Cra.  Car.  8.    Scd  TideCowp.izf^ 

Woodroff  ia'ftf////?  Vaughan.  '  ^'^"  s*- 

Michaelmas  Ttrm^  36.  ^  37*  Elix^     Roil     . 

ACTION.    For  that  he  fpake  in  the  prcfence  of  one  Lumley  "I  will  prove 
tiiefc  words  of  the  plaintiff:  **  I  did  not  know  that  Wood-  "^Sabh'' 
ROFF,"  /;i«at'Wfl  the  plaintiff,    '*  was  thy  brother:  he  hath  for- ^ords*°"nd"if 
"  fworn  himfelf ;   and  I  will  prove,  him  perjured,  or  elfe  I  will  fpokenw  the 
•*  pay  him  his  charges." — Alter  vcrdift  upon  not  guilty  pleaded,  prcfence  of  ©..# 
and  round  for  the  plaintiff,   it  was  moved  in  arreft  of  judgment,  ^^^  °"^y'  ** 
Becaufc  it  is  not  averred  tlia"  Lumley  was  brother  to  the  plaintiff ;  ^J^jfJ^  ^an  ^'-* 
and  therefore  it  fhall  not  be  intended  as  fpokcn  of  the  plaintiff,  as  nnendo  wuuf- 
it  was   agreed   this  Term  in  Badcoik's  Cafe  {a),     SeJ  non  alhcu-  «italn  it  to  bs 
tur  ;  for  when  it  is  alhdgcd  to  be  fpokcn  in  the  prcfence  of  one  '^  pij»niiff. 
only,   it  cannot  be  intended  but  that  it  was  the   plaintiff,  if  fa)  Ante,  416. 
the  other  revera -he  his  brother  ;  and  therefore  it  may  be  wfclli  Roil.  Ab,  39. 
helped  by  the  innuends  :  but  othcrwifc  it  is  where  it  is  moken  in  Moor.  56  ^ 
the  prcfence  of  divers  others,  as  in  the  cafe  aliedgcd. — Secondly,  »•  ]«««»•«;• 
It  was  moved,  that  for  thefe  words  an  action  lay  not ;  for,  for  the  *'C«^J^'5  »7?* 
words  "  he  hath  forfworn  h'mifclt,"  in  a£\ion  is  not  maintain- 
able ;  which  was  agreed  per  -Curiam. — Then  for  the  words, 
**  1  will  prove  him  perjured,  or  elfe  I  will  bear  his  charges,"  no 
aftion  will  lie.     ButTHErWHOLE  Court  refolved  to  the  con- 
trary J  for  it  is  as  great  a  (lander  as  if  he  had  faid  direftly  that  he 
was  perjured  :  and  it  is  not  reafon  that  by  fuch  colourable  addi- 
tion to  llanderous  words,   the  party  fliould  be  without  remedy. 
Wherefore  it  was  adjudged  for  the  plaintiff. 

Whitbie  againft  Marfliall.  Casi  33. 

PJECTIONE  FIRM-^,  as  teffce  of  Mr,  Gray,  for  lands  in  Afecond  rfj/rr.v 
•*^   Langiey,  in  the  county  of  Lei cejier.     At  t\ic  wf!  prius  in  thtt"',''^^^^'^ 
country,  fix  of  the  jurors  were  challenged  and  irsiicd,  and  the  ^ho"had"b^wi 
jury  remained  pro  defeBu  juratorum.     At  the  next  affifcs  a  new  eiutlign^edand 
diflringas  was  awarded   againft  all  the  firft  jurors,  as  well  thofe  wi/W/aw* 
who  were  fretted  before  as  the  others ;  and  at  x\\t  nlfi  prius  in  the  ^■'^"^  *.  ^^^^f^ 
country,  the  iffue  was  tried  by  forae  of  the  jurors  of  the  ancient  j?^^^Ii"^^^^^^ 
panels     and   by  others   returned   upon  a  taies  de  circumflantibus  dcfaok  hdpcd 
awarded  ;  but  none  of  them  who  were   trcited  before  tried    it.  after  vcrdidt. 
The  vcrdift  was  found  for  the  plaintiff. — And  it  was  now  alledged  p^^ 
in  arreft  of  judgment^  tliat  this  diftringas  vras  ill  awarded ;  for  it 

ought 
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Whitbie  ought  not  to  have  been  awarded  againft  them  who  were  tmtcl^ 
agafnft  ^^^  a^ainft  the  others  only  ;  and  then  the  trial  thereupon  was  ill. 
—But  THE  Court  held,  that  in  regard  it  was  but  a  judicial  pro- 
cefe,  which  being  awarded  againft  them  where  it  ought  not  to  be, 
is  but  the  default  of  the  Court,  and  Ib^U  not  turn  the  plaintiff  to 
prejudice.  It  was  a  ^ood  trial  by  the  common  law,  in  refpeft  the 
trial  was  by  the  lawful  jurors ;  as  alfo  clearly  by  die  ftatutc  of  jeo- 
fails, which  helps  mif-awardiiig  proccfs*  Wherefore  it  was  ad- 
judged for  the  plaintiflF. 

Casi  34.  Moor  againft  Vaughan. 

Itisamif-triai  "TRESPASS.  At  the  «i/f^r/wi  thc  jurors  were  challenged,  and 
if  any  juror  who  -»•  the  jury  TeiWimtd  pro  dffe^u-^rator*  ;  and  afterwards  a  new- 
I***  ^Tb  ^the"  ^{ft^^^S^^  ^\x\\  a  nifi  prius  was  awarded  againft  the  fame  jurors  who 
parfLs,  after-  Were  treited  before  ;  and  fome  of  them  who  were  fretted  appeared 
\wards  Vies  the  and  tried  it.  And  this  matter  was  alledged  in  arreft  of  judgment. — 
caufe.  And  held  clearly  by  all  the  Justices,  that  it  was  a  mif-trial,  and 

Ante,  419.        j^Q^  aided  by  any  of  the  ftatutes  of  jeofails.     Whereupon  a  venire 
facias  de  mvq  was  awarded  td  have  a  new  trial. 

Cask  35*  Sir  Edward  Denny  againft-  Eakcnftall. 

.  Hilary  Ttrm^  37*  £//«.  l^oll  88z. 

nc  glebe  of  art  "pjECTIONE  FIRM^»'  Upon  a  fpecial  verdia  it  was  found, 
nchdeaconry  u  -■-»  that  the  archdeacon  of  £/y  having  the  parfonage  of /iAi</^/flffap- 
ihc  *"iRmor!i  propriated  to  his  archdeaconry,  anno  12.  Eli%.  let  the  land  in  qucf- 
©nuc  wrhop*  ^\on^  being  parcel  of  his  glebe,  for  fifty  years.  The  biftiop  ot  Ely^ 
tick;  and  a  '  being  patron  of  that  arclidcaconry,  and  the  deai^  and  chapter  of£/jr, 
Icafe  by  the  anno  1 5.  £//z.  confirmed  that  Icafe.  The  archdeacon  dies  ;  the 
irchdcacon  bi[hoo  Collates  to  that  archdeaconry  7.  5.  who  enters,  and  let  the 
Trl/tt^H    land  to  the  plaintiff.     Et  fi.l^c. 

bind  his  fuccef-  The  firft  qucftion  moved  was,  Whether  this  confirmation  by 
fors»tho*1tbe  the  bifhop  be  not  void  by  the  ftatute  of  i.  £//s.  c.  19.  which 
notconfirmtdby  ^lakes  all  grants  and  alTurances^  &c.  by  a  bifhop  more  than  eftates 
Ito'f'^Z//*  ^^'^  twent)--one  years,  or  three  lives,  to  be  void  ?  Et  fi  ficy  the 
c.  )o.'^  '  l^af^  made  by  the  archdeacon  is  void  againft  his  fucceflbr. — But 
Ante,  18.  all  THE  CouRT  held,  that  the  ftatute  doth  not  extend  thereto ;  for 
Moor.  636.  ^hat  ftatute  is  intended  of  grants  of  lands,  tenements,  and  hercdi- 
Co.  Lit.  3C0.  b.  tamcnts,  parcel  of  the  poftefTions  of  the  biflioprick,  &c.  But  here 
5.  Co.  15.  the  Confirmation  paffeth  not  any  eftate,  but  it  is  an  aflent  only 
Cro.  Car.  3S.  ^^  ^.jjg  i^^fe  of  the  poflefllou  of  the  archdeaconry,  and  not  of  the 
3.Bac.*Ab!^-8Q.  bifhoprick  ;  for  it  is  not  the  alienation  of  the  patron,  and  tliere- 
'  ■*  '  fore  not  wiriiin  the  ftatutp :  but  otherwife  it  is  where  a  bifhop  is 
difleifed,  and  confirms  it  to  the  diffeifor.     Wherefore,  &c. 

Secondly,  It  was  moved  that  this  leafe  is  void  by  the  ftatute  of 
13.  Elt%.  c.  10. ;  for  the  confirmation  after  the  ftatute  fhall  not  bind 
the  fuccelTor,  although  the  leafc  made  before  the  ftatute  fliall  bind 
him  who  made  it. — But  THE  CouRT  thereto  delivered  not  any 
opinion.  Sed  adjournatur. 
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Anonymous.  ^-^^  36- 

I^OKE,  the  Queens  Attontey,  demanded  of  the  Court  their  opinion  ^^jJ^J^^^^JJ^^'^f  ^ 
^^  in  this  cafe.     A  man  having  two  daughters,  being  his  heirs,  ^^-^  fl",^,^* 
devifcth  his  land  to  them  and  their  heirs,  and  dies :  Whether  they  uke  as /VW- 
(hall  take  as  jointenants  by  thcJ^vi/e,  or  as  coparceners  by  defcent  F  na»ti,  and  not 
— And  ail  THE  Justices' held  clearly,  that  they  fliall  have  it  as  « *«/^*^'««"''- 
jointenanu  j  for  tlie  devife  giveth  it  them  in  another  degree  than  ^^^^^\^ 
the  common  law  would  have  given  it  them,  and  for  tlic  benefit  pf      *  ' 
the  furvivorlhip  between  them.  s.C.  Owen,  65* 

■  X.Leon.  315, 

3.  Lev.    127.      t.  Cr.  i6i.      i*  Sid.  53.  7$^.      Goyldf.  141.      Comyfi's  R«p.  113.  i.  2>ajk«  342. 
a.  i^.  Ray.  830.  1 

Doyle  agdinfi  Wood.  Casi  37^ 

Trinity  Term ^  16.  Elnc,    Roll  xz%. 
'T'RESPASS.    The  defendant  juftifies  as  in  his  freehold.     The  A  P^*^*.*?^^^ 
^    plaintiff  makes  title,  that  this  land  is  parcel  of  the  manor  of  Lt,m!!  il  /? 
X/.  and  demiiable,  time  whereot,  wc.  by  copy  m  iee,  m  tail,  or  for  01 ,«  uiii  u 
life,  or  for  lives,  &c.  and  that  this  land  was  let  unto  him  by  copy  good,  though  in 
in  fee.     The  prcfcription  was   traverfed,  and  found  that  it  had  ^^^  j^  '^**  '^^ 
been  dcmifed  and  dcmifable,    from  time  whereof,   &c.    in  fee,  fj]/'^*rividcd 
but  never  in  tail  ;  and  that  it  was  granted  to   the  plaintiff  in  the'tlS^toitft* 
fee. — It  was  thereupon  held  by  tiik  whole  Court,    that  it  i«/w. 
^a$  found  for  tlic  plaintiff.     For  tlie  allegation  that  the  land  had  Ante,  41  415- 
been  demiiable  in  fee  or  in  tail,  6tc  is  but  a  conveyance  to  his  title;  Moor,  359* 
and  forafmuch  as  it  was  found  that  it  was  demiiable  in  fee,  and  ^'o^P-^4i« 
that  It  was  demifed  unto  him  in  fee,  that  is  thceffet\aad  fubftaiice 
of  his  title  which  is  found  for  him,  and  fufScicnt.     Wherefore 
the  plaintiff  had  judgment  to  recover. 

Scaffold  againft  Bateman.  ^-*"  i^ 

Hilary  Term^  37.  Elix,  Roll  118. 

^-  RESPASS  upon  demurrer.  The  cafe  was.  That  by  virtue  of  '1^,1^^^^^ * 
z  fieri  facias  out  of  the  exchequer  for  the  queen's  debt,  tht  u.^ant  and  ^6a- 
defendant  took  the  plaintiff's  hc^^%y\>Q\\\glevant and couchant  upon  fAiJ«/upcnthe 
the  land  of  the  debtor,  and  fold  them  for  the  queen's  debt. — And  Jandsofihe 
adjudged  that  it  was  not  lawful ;  for  they  were  not  to  be  fold  as  the  ^ll^ot^^'jffo^ 
goads  of  the  debtor,  but  they  might  have  been  diftrained  for  the  fotfuchdtbt 
queen's  debt.     Wherefore,  &c.  (a).  under ^fcri fa. 

tfMt,  butmaybe 
diftrained.  %.  Com.  DIj?.  646.  2.  Roll.  Ab.  159.  Salk.  395.  Skin.  618.  Comb.  469,  Ld.  Ray.  305. 
308.  '  12.  Mod.  t7S.    Carth.  444. 

{a)  This  is  not  law.    Z..  C.  ^.  Pa  r  ic  k  r  '1  MSS. 

Morgan  againft  Williams.  Case  39, 

Mithaelmaj  Term,  36.  ^'  37.  Flix,   Roll  ,'^ig, 
T\EBT,  as  adminiftrator  to  one  Philips,     And  declares,  That  A  fuir  on  an 
^^  adminiftration  of  the  goods  of  Philips  were  committed  ^^^  '■«*''»'niJ^»'aiion 
Undream  Vane^facra  theologia  dotiorem^  fuch  a  day  apud  Monmouth^  f^li"^  murt^** 
and  the  plaintiff  recovered  in  the  common  pleas  by  default ;  and  fliew  that  he 
writ  of  error  was  thereof  brought.  The  error  affignedwas,  Becaufe  w^  ordinary. 
It  is  not  fhewn  that  Vane  was  ordinary  of  Monmouth^  nor  that  the  ^"'^  '°** 
committing  of  adminiftration  appertained  unto  him, — And  in  re-  ^'°^**  ^^'* 
gard  it  was  in  a  declaration.  Which  ought  to  be  certain,  and  he  is  Woor,  367. 
not  a  bifhop,  nor  any  perlbn  who  may  be  intended  to  be  the  or-  '*  ''"J'40^' 
,di|jary,  the  judgment  was  therefore  revcrfed.  i!^id.*228^.^ 

Show.  355.    4.  Mod,  J33,    Skji.  551.     2.Bac.  Ab.44a.     5,  Com,  Dig.  207.      1.  Salk.  3S.41, 
\ 
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CAst4o.  Samon  i7f^/>/?'Pitt*  ^ 

Trimty  Term,  36.  -£//«.  -^tf//  877% 
An  tward  tint  A  SSUMPSIT.  And  declares,  Whereas  there  were  divers  con- 
^edefeadinc  -Tx  troverfies  between  the  plaintiff  and  defendant  concerning  di- 
mha^with^i  ^^"^  lands  in  D.  whereupon  they  fubmitted  themfelves  to  tlie  ar- 
mmmuiwAat  bitHLtion  of  J.  S. ;  that  the  defendant  a^umed^  in  confideration  of 
fimi  and  that  fixpence,  to  perform  fuch  award  as  J.  S,  fhould  make ;  andalledg- 
■»  '•^J"*  cth,  tliat^J^.  S,  Jiwarded  tliat  the  defendant  fhould  enter  into  a  bond 
iStti pTri^to^^  the  plaintiff,  that  the  plaintiff  and  Elizabeth  his  wife  baberent  et 
tbelttbiniflion)  gfiuderent  all  tlie  lands  in  controverfy  excepting  feven  acres  ;  and 
iboold  have  the  for  non -performance  of  this  arbitrament  the  action  was  brought. 
badsinooD.  Upon  tliis  declaration  it  was  demurred  in  law  ;  and  it  was  argued 
Sn^i]!^^***/^''  *^^  defendant^  that  this  award  was  void.— Firft,  Becaufe  it  is 
in tbefiiil  cafe,  awarded  that  he  (hall  enter  into  bond  :  and  it  is  not  fet  down  in 
u^rt^gnancy  wliat  fum  he  fliould  be  bound ;  fo  he  knows  not  how  to  perform 
in  the  fecondl  it ;  and  if  he  ihould  enter  into  bond  without  a  fum,  it  were  void ; 
^*^4*  and  the  aibitrament  being  void,   the  defendant  is  not  bound  to 

*  "  ^,*,  \  perform  it. — Secondly,  1  he  award  is  void  in  this,  that  they  award- 
i.RoJi.'Ab.L^.  ^^  ^^^  fhould  be  bound  that  the  plaintiff  and  his  wife  ihould  enjoy. 
Moor,  ^59.  &c.  and  the  wife  is  not  party  to  the  fubmilRon,  nor  is  to  have  any 
l^ruwni.  91.  benefit  by  the  award  ;  for  the  arbitrators  have  not  any  power  to 
Roa:Rep.»7i.  award  a  thing  to  be  done  to  a  ftranger. — ^But  TANFiELD,/tfr  the 
Yci/^s  P^^^^^ify  moved,  that  the  award  was  good,  notwithftanding  thcfc 

Cro/jac.314.    exceptions.     For  as  to  the  firil,  although  it  be  not  Ihewn  in  what 
Lev.»s.  fum  the  defendant  ihall  be  bound,  yet  he  is  to  tender  an  obliga- 

Sid.  27a.  tion  in  fome  fum  ;  and  it  is  at  his  eleftion  in  what  furo  he  will  be 

^'sS?  ^d^'-        bound,  be  it  never  fo  fmall.  And  as  to  the  fccond,  the  arbitrament 
6*.  Mod.  23^1!'    ^^  g^od  ;  for  although  it  be  void  as  to  thc/eme^  becaufe  Ihc  is  not 
a44.    '      '     a  party  to  the  fubaiiilion,  yet  to  be  bound  tliat  the  baron  Ihall  en- 
Salk.76.  498.  joy  it  is  good  as  to  him  ;  as  18.  Edw,  4.  22.  and  19.  Edw,  4.  that 
Skin.  248.        the  party  and  a  flranger  as  his  furety  fhall  be  bound,  it  is  void  as  to 
jo\i*^'       '  tl^e  llfanger,  but  is  good  as  to  the  party,  and  he  himfelf  ouglit  to 
Burr." 277,478.  enter  into  the  bond. — But  as  to  the  firfl,  all  the  Court  held  it 
%.  Bac  Ah,  '35.  to  be  a  void  arbitrament  ;  for  the  arbitrators  are  abfolute  judges, 
and  therefore  ought  to  decide  abfolutely  and  certainly  what  fhall 
be  done :  and  they  cannot  give  their  autliority  unto  us,  or  to  the 
party  to  make  certain  their  uncertainty,  no  more  than  they  may 
.  make  an  award  that  J,  D.  Ihall  make  an  award  between  the  par- 
ties, for  their  authority  is  not  transferrable  ;  and  tlierefore  this 
award -being  uncertain  is  void,  and  the  parties  are  not  bound  to 
perform  it. — But  Popham  and  Fenn:er  laid,  that  if  he  ouglit  to 
enter  into  any  bond,  it  ought  to  be  in  a  fum  according  to  the 
value  of  the  profits  of  the  land  ;  and  therefore  if  ^.  covenant 
to  enter  into  bond  for  the  enjoyment  of  fuch  land,  without  nam- 
ing any  fum,  it  ought  to  be  the  fum  according  to  the  value  of  the 
land  (a) :  as  8.  >^  an  annuity  isgranted  to  a  man  until  he  be  pro- 
moted to  a  benchce,  he  need  not  accept  a  benefice  of  a  Icfler  value 
than  the  annuity. — And  Popham  held  the  arbitrament  to  be  void 
for  the  fecond  caufc ;  for  it  being  an  entire  thing  that  ^as  ap- 
pointed to  be  done,  being  void  in  part,  it  is  void  for  tlie  whole  : 
butvotherwife  it  is  where  he  appoints  two  things  to  be  performed, 
and  the  one  is  within  the  fubmiilion,  and  the  other  not,  and 
they  are  awarded  to  be  performed  fcverally,  it  is  good  for  tliat 
which  is  within  the  fubmiflion,  and  void  for  the  other.    But  to 
(«)  S«roon*i  Care,  5.  Co.  ff  *  ' 


Michaelmas  Term,  37.  and  58.  Eliz.     In  B.  R,^  453 

this  point,  none  of  the  other  Juftice^fpake.  But  for  the  firftcaufe  Samon 
principally  without  other  argument  it  was  adjuciged  for  the  dcfen-s  i^"-^ 
dant.     5.  a.  77.b.  *.'"• 

Sir  Chriftopher  Hilli:ird  again  ft  Conftable.  Casi  41. 

Vide  Arje^  Page  306.  Ca/e  5.  .         • 

ACTION  for  words  was   now   moved   again. — Gawdy   and '* '^^  »j  «  *A»^- 
•'*   Fenner  held,  that  for  tlie  words,  "  He  is   a  blood-fuckcr,  "-('"'f'';''"f 
*'  andfuckcth  others  blood,"  (for  all  the  other  words,  all  the  ciiw^.^Tenot 
Jt\stices  agreed  that  they  were  not  aftionable)  the   aftion   lies  aaionabie,  tho* 
not;  for  they  arc  not  words  which  of  thcmfclves  import  any  defa-  fpokcn  of  .a  }uf- 
mation ;  for  it  is  ufual  when  a  jufticc  of  peace  purfucs  offenders,  rice  of  peace, 
and  does  his  office,  to  call  him  "  blood-fucker'';  and  it  is  notany  S-C-Ante,3o6. 
flander  unto  him,  and  may  be  taken  in  fome  good  fenfc  in  cxe-  x.RoH,Ab.  57.. 
cuting  his  office,  and  not  in  malam  partem^  that  he  is    a   blood-  M«>'"i4«8. 
fucker  in  feeking  murder  or  othcrwife. — Popham  and  Clench  ^gj^^'  '**' 
i  centra;  for  it  mall  be  conftrued  according  to  the  common  in-  ^«,/     P*^^'* 
tendment  of  the  word,  which  is  always  /;/  malcm  partem  ;  and   to 
fuck  blood  is  to  take  blood  unjuftly  from  a  perfon.     Wherefore, 
&c. — Afterwards  the  fame  Term  at  Serjeants  hwy   before  all  the 
Jufticcs  oi  England  there  alferabled,  this  cafe  was  moved,  and  the 
greater  part  of^them  refolved,  that  the  aftion  lay  not  (but  1  heard 
not  their  particular  rcafons).     Wherefore  the  next  day  by  the  af- 
fent  ofPoPHAM  and  Clench,  it  was  commanded,  that  judgment 
fhould  be  entered  for  the  defendant. 

Sir  Walter  Hungerford  agahfft  Veifey.  Ca««  41. 

Eajler  Term»  37.  Eliz*     Roll  z^^, 
17  RROR  upon  a  judgment  in  the  common  pleas.     The  error  af-  '^  pfocefs  bo 
•*-'  figned  was,  Becaufe  tlie  venire  facias  wa?  awarded  upon  the  roll  *w*»<*«i  on  tU 
returnable ^/>  Afercurli  proxim.  po/i  Cra/tni.  Trlnltatls :  but  the  writ  i^*fj^J^™the 
itfelf  was  returnable  die  teener :  s  prox^m.poji  Crajlln,  Trlnlt  at  Is,  which  error  U  not  aid- 
was  the  firft  day,  and  therefore  erroneous,  becaufe  the  writ  by  the  cd  by  the  ver- 
roil  was  returnable  out  of  Term. — i\nd  it'was  held  clearly  to  beer-  *'*^' 
roneous  ;  for  the  roll  is  that  wh«rero  the  Court  gives  credit,  and  not  p"^*'  ^t^*6i8 
to  the  writ:  for  if  the  writ  were  ill,  it  fliould  be  reformed  by  the  621/ ^^*' 
roll,  and  that  was  clearly  erroneous  at  the  common  law,  as  appears 
7.  £dw.  4.  />/.  15.    2.  Rich.  3. /»/.  II.  4.  E/ix,  211.  and  it  is   not  ^***^»4oi. 
aided  by  the  ftatute.     But  it  it  doth  not  appear  that  any  writ  was  t.  RoU.  Abr. 
awarded,  it  is  aided  by  the  ftatutc,  but  not  an  ill  writ.     Sedadjour-'  104.    • 
naturn 

Afcue  agalfift  Sanderfon.  Case  43. 

Eajler  Term,    iJ^Eliz.     Roll  nS. 

ACTION  upon  the  cafe,   /?./  /rj7:r/-  of  300  fheep,    the   i.  i>*fr.  Pleading  Intro - 
36.  Ellz.     The  defendant  pleaded  ,thaL  he  was  llicrifFof  the  ^«"- 
county  of  Lincoln,  and  that  J.  S.  recovered  agiinft  the  plaintiff  ,,coin.Dijr. 
lool.  and  thereupon  had  ^Jjai  facias  to  levy  that  debt,  which  writ  zh* 
w^sreturmhh  Crajlino  Jnimarum  ^^,  Ellz.     That   this  was   deli-  1 

vercd  to  him,  being  then  Iheriff  of  thefaid  county,  upon  the  ift  of 
O^.  35.  Eliz.  to  be  executed.  ^  That  he  by  force  thereof,  upon  the 
20th  0<?7.  35.  £//z.  took  the  faid  300  Ihcep,  and  fold  upon  the 
22d  Oil,  35.  Ellz.  104  ftie^pfor  40I.  parcel  of  the  faid  lOol.  and 
that  th^  other  192  (hcep  rclPained  in  his  hTLiids  pro  defeiJu  cmpto^ 
€KQ»  KH?.  y^RT  I.  F  f  nm^ 
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Aicwi       rum.    And  at  die  faid  day  pf  Crq/iin,  Anlm.  he  returned  the  faid 

«r«»«j/t       ^rit  accordingly,  and  all  this  matter ;  which  is  the  fame  converiion^ 

ABSQUE  HOC  that  he  converted  them  aliter  vel  afio  modo.     It  was 

thereupon  demurred. —  After  ai^umcnt,   the  whole  Court  held 

the  plea  to  be  infufficicnt. 

p**ft!  *'^'  First,  and  principally,  Becaufc  he  doth  not  by  his  plea^nfefs 

Amfciie!  »68.  *^y  convcrfion,  and  then  the  traverfe  is  ill:  but  he  ought  upon 

yeiv.  J98.       this  matter  to  have^plcaded  not  guilty,  and«have  given  it  in  cvi- 

Latch.  185.      dence. 

$aik.  654.  Seco  NDL  Y,  Bccaufc  thc  declaration  fuppofcth  the  trover  and  con- 

i!*c^m.'DiL^^'  verfion  to  be  the  ift  Dec.  36.  Ell%.  and  lie  juftifics  the  converfion 
^',5,    *  •'  '     in  O^oberf  35.  Eliz.  fo  he  meets  not  with  the  plaintiff  in  time  ; 
Vot.  43^         and  therefore  he  ought  to  have  travcrlcd  it :  and  the  traverfe  aliter 
vel  alio  modoihdil  never  anfwer.to  tlie  time,  but  to  tlic  manner  of 
the  converfion. 

Thirdi,y,  He  makes  not  any  juftification  for  four  of  the  fheep, 
but  that  he  feized  them :  but  he  (hews  not  what  he  did  witli  them  : 
wherefore  the  plea  doth  not  antwcr  all  that  which  is  coinprifcd  in 
the  declaration,  and  for  that  caufe  is  ill  in  all.  And  of  that  opi- 
nion was  ALL  THE  Court,  and  appointed  judgment  to  be  entered 
for  thc  plaintiff;  J?ut  after  caufed  it  to  be  flayed  for  tlic  equity  of 
the  matter. 
Caix  44f  Staughton  againft  Newcomb.  ' 

Michaelmas  Term t  ^^.  ^  l^n  Elix,     Roll  ^Zi. 
Variance  be-     T7RROR  upon  a  judgment  in  debt  in  tlie  common  pleas.     Th© 
'Twd'thrde'         error  afligned  was,  Becaufe  the  record  is,  qwid obtuHt  fe in  placiti 
daralionisfatah^^'^'^^  ^^  i^^-  ^^^  when  he  declared,    he  declared  for  ^  debt  of 
I.  Sjiun.  i7,a8,  ioL — And  it  was  held  to  be  a  manifett  error, 

Ta.V 4*5.  Johnfon  asainft  Pays. 

An  aaion  by  TJlLL  OF  DEBT  upon  the  5.  Eli%.  c.  9.  of  perjury.  After  vcr- 
*i7/Kti  on  the  -D  jjQ.  it  ^as  moved  in  arreft  of  judgment,  that  bv  thc  18.  £//2, 
J5  £/!«.€. ^.  by  ^^^  no  fuit  (hall  be  upon  a  pcnaj  ftatute,  but  by  information  or 
grrevedl'not-  Original  aftion  ;  fo  this  bill  is  not  maintainable.  But  it  was  there- 
withftandinj  to  ^nfwcred,  that  in  thc  fame  ftatute  is  a  provifo,  where  the  aftion 
18.  £/i>..c.  5.  js  given  to  the  party  grieved,  and  not  to  him  who  will  fuc 
Poft.  64.5.  gcnerallv  that  he  may  fueas  before. — Wherefore,  upon  view  of  thc 
Ante,  76.         ftatute.  It  was  held  to  be  maintainable,  and  adjudged  for  thcplaia-. 

S.Leon.  137,     •  .^-   '  j      o  r 

^.Roll.Ab.536.  ^*"? 

3.  inft.  125.  Cro.  Ca|r.  603.  ».  Hawk.  3S1.  s,  Ld*  Ray.  1333,  5.6017.27x2.  Cowp.  429, 
and  fee  note  («)  Leigh  v.  ^tpt,  3.  T,  Rep.  365.  ■  ' 

Case  45.  Stile  againjl  Butts.    . 

Trinity  Tef-m,  ij,  EUz.     Rolling. 

th!!h^T^tx.  'TRESPASS,  for  carrying  away  thir'ty  loads  of  clay  in  Br^ok^ 
diganruke  iu//^-GrtvM,  digged   there   by  the  plaimifF.     The   defendant 

cUy  cannot  juf-  plcads,  thut  hc  is  a  tenant  and  inlubitant  in  Brookbofik^  whereof 
tify  taking  r!iat  the  liiic}  pl.icc  called  Bror.Ba^:k-Grcen  is  parcel;  and  that  there  is 
T^^'jJj/^^IJI^J.,  a  cuftoin  there,  that  every  tenant  and  inhabitant  there  may  dig, 
iio*coInmoncrV'  havc,  anil  carry  away  clay  in  Brookhank-Oreen  for  Uis  neceflary 
i.Roll.Ab.^57.  ufe;  andthat  the  plaintiff,  not  being  a  tenant  there,  de  fon  tort  de- 
Aioor,  411.  mefne  digf^cd  that  clay,  and  Jkid  it  upon  the  lan<.^;  wherefore  he  took 
Cro.  jac.  256.  ^  fyj.  j,i2  ftccciTary  ufcj  a?  luwful  it  was  for  him  to  do ;  and  it 
3.  Lev.  323.  ^         '  :    .  *^  -,«. 

>Ter,Rcp»39X.  ''*^ 
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was  thereupon  demurred. — And  upon  the  firft  motion,  without  znj 
argument,  the  Court  held  the  jullification  to  be  ill.  For  by  the 
prefcription  it  appears,  that  the  tenant  might  dig  aiid  have  clay; 
then  he  cannot  have  but  what  he  himlelf  digs,  and  he  ihall  not  liavc: 
that  which  is  digged  by  a  flranger ;  for  it  is  reafonable  he  rtiould  , 
have  what  himfeU  digged,  but  it  doth  not  warrant  him  to  t^kc  what 
another  hath  digged,  who  peradN^enturedid  it  lawfully  by  the  lord's 
licence.  I'his  is  alfo  like  to  common,  which  appertains  not  to 
the  tenant,  nor  is  his  until  it  be  taken  by  the  mouth  of  his  cattle  j 
and  if  a  ftrangcr  there  cuts  the  grafs,  the  commoner  cannot  carry 
it  away,  nor  have  his  aftion  of  trefpafs,  &c.  no  more  here. 
Wherefore  it  was  adjudged  for  the  plaintiff. 

John  Vita  ii^ai^Jr  James  Vita.'  ^^"  47- 

Michatlmas  T'erm ,   3 6  ami  ^J.  K/Jz,      KcII  zb^. 

TERROR  upon  a  judgment  in  7j^/a7f/?,  in  debt  for  twenty  pounds,  On  mlitba 
•*^  by  John  Fita  agamft  James  Vita.     The  defendant  pleaded  nihil  pleaded,  if  the 
debit y  et  de  hoc  ponit  fe  fuper  patriam  ;  and  the  iffue  was   entered,  et  entry  is,  */ /jr*«.. 
pradietus  Jacobus  Jimiliter,  where  it  ought  to  have  been  Johannes^ ;  7/^);^^^*  ij^cad 
and  tried;  and  adjudged  for  the  plain,tiff.-  And  this  was  the  error  offrjfkfyt 
affigned. — And  all  the  Cour.t  held  it  to  be  amendable  by  the  f«*rr/ti,  itftiaii 
^.  Hen.6.  c.  12.  which  gives  authority  to  amend  records  removed  ^e  amended, 
out  of  the  common  pleas  by  error  for  faults  which  happened  per  ,^"'/*  ''* 

r     '  1  *  1        "^    I       1  -»  1-  J     ^1   •  n       ''^         Poll.  752.  004. 

vittum fcrtptoriu  or  by   the  clerks  negligence:  and  this    ftatate 
extends  as  well  in  equity  to  the  records  of  other  courts,  which  are  ^'j.Q°iac^6'  *" 
not  removed  for  er^or.     Whereupon  it  was  awarded  to  be  ameiKl-  Saik.  49, 
cd,  and  the  judgment  was  affirmed.  i.BacAbr  108. 

I.  Stra.  551,  641.     1.  'fcr.  Rep.  78 j. 

Dee  againft  Bacon.  eAS£48. 

E after  1erm,  37.  Elix  Roll  j^ji, 
A  CTJON  upon  the  cafe,  upon  trover  and  conversion  of  goods.  The  jamficj. 
-**•  Thedefendantjuftifies  the  taking  of  them  ^am^ji'/^tf/inr,  abs-  J^^^^^Jf*""'^' 
qxjE  HOC  he  converted  them  aliter  velalio  modo.  And  it  was  thereupon  "V^r  withcw  ' 
demurred  in  law ;  for  the  traverfe  ii?  not  good,  bccaufe  he  confeflTeth  conicmng  («. 
not  anyconverfion  ;  the  plea  alfo  amounts  to  a  mn  r«^.— Where-  v<r/.ji,  is  bad; 
fore  without  argument  it  was  adjudged  for  tlie  plaintiff".  ^^^  a:r.ounis  to 

Ant.  146.  434.     Hob.  187.  thcgcncrjilirruc. 

•Perkins  aniinft'  Clark  and  Cleydon.  Cask  47, 

ASSliMPSIT.     The' cafe  was,  A  man   dcvifed  his  land    to  be- An  executor 
"*^  fold  by  J.  5.  his  executor.  '/.  S.  fells  it  for  forty  pounds,  and  feii^  goods  of 
dies  inteftate  before  his  receipt  of  the  forty  pounds.    Adrainillra-  ^'^  toitaror,  and 
tionof  the  goods  of  the  firft  teftatorwas  committed  to  the  plain- .^J^^j^^^lJ^^  ^^^ 
tifF.  Whether  he  fhould  have  an  affumpjit  for  this  forty  pounds,  or  ncy.— i^«^,*, ' 
had  any  other  remedy,  was   moved   by   Spurling,  /^r;>^«/, —  whaticmcdy 
Gawd  V.     It  is  a  good  cafe ;  for  the  money,  if  it  be  recovered,  is  ^^  adminiftra- 
aflcts  in  their  hands :  but  he  conceived  the  adminiftrator  ^^o^W  !^iu"' ^*  u"^^ 
not  have  an  aftion  to  recover  it.     And  Clench  thereto  agreed:  have  corecov^ 
but  the  other  Juftices  would  not  deliver  any  opinion,  but  faid  \t\xf 
was  fitting  to  confider  thereof.  Went.  148. 

Yelv.  33.*  S3.    I.  Jones,  214.  24S.     Moor, 4.  139.6^6.     O.  Ben«(.  a.  pL  5.     N.  Bend.  jS.  pi.  14. 
Oro.  Jac.  394.  Cro.  Car.  167.  227.  4$i.    2.  Saund.  149.     i.  Roll.  890. 907.      x.  Sid.  29*    March.  9% 
I.  And.  23.      1.  Com.  Di^.  251.     Ld.  Ray.  1049. 

By  25.  Ui-uf,  3.  c.  5.  executors  of  exe-  by  17.  Car.  2.  c  8.    an  admiDlftrator  i§ 

cutori  fhaU  have  anions  of  debt  and  goods  ^nii  nm^  &r.  may  foe  skfdre  facimt^  and 

of  the  firA  tciUtor  in  the  fame  manner  as  Ulce  out  execution  01^  a  judgment  ob- 

ibe  te^ator  htmfelf,  and  ihaJ)  anfwer  to  uined  by  his  intdU(e.     Set  alfo  8.  and  9. 

9ti)Cri  as  the  <vil  executor  fliould  do.  And  mu.  t.  c  lo. 

Ffa  Koft 
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Caib  50* 


Rofs  againft  Morris. 


If  an  mjfumffit     A  SSUMPSIT  brought  in  Suffolk.   And  declares,  fU9d  cum  profecu- 

be  alledged  in    -^  *  tus  fuit  un  brief  de  fuhpcena  out  of  the  chancery  apud  Wcjlm,  in 

^^f  ^fZ""       cQfnitatu  Aftdd.  and  intended  to  fcrvc  it ;  the  defendant  aprtd  Hep- 

Tt  ftaUbcukcn^'^'''*  '"  comitatit  pradi^.  aflumed,  that  if  he  would  not  fcn*e  the 

to  relate  to  tljc  writ   that  he  would  give  him  fo  much,  &c.     Upon  non  affUmfJit 

county  named    pleaded,  and  found  for  the  plaintiff  by  a  jury  of  Suffolk^  it  was  now 

in  the  margin,    moved  in  arreft  of  judgment,  that  it  was  a  raif-trial :  for  although 

tecedcn^ count"   ^^ff^^  ^^*  ^^  ^^^  margcnt,  yet  the  chancery  apud  fVeflm.  in  ccmi- 

named  be  only'  '*'*'  Afidd,  is  laft  namod  in  the  record  ;  then   when  the   affumpjit 

by  way  of  re-    \%  T^Azis^di  apud  Hepworth  in  com i tat u  pradiSh   this  comitatu  pr^f 

cital.  ^;//,  refers  to  the  county  Lift  named,  vi%.  Midd.  and  then  tlie  trial 

Poft*'  V*       ^^  Suffolk  is  ill.   Wherefore,  &c.— A »^d  of  tjiat opinion  was  Gaw- 

^  '^  ^^        DY  upon  the  firft  motion. — But  afterwards  being  moved  again,  be- 

Cro.  Jac,  96.     caufe  the  county  oi  Middlefex  is  not  mentioned  but  in  the  recital, 

^' V         -        ^^^  ^^^  ^^  ^^  fubftance  of  the  record  ;  and  the  affumpjit  is  allcdg- 

3.  WiJf.319.'     ^^  '^  ^  made  apud  Hepworth  in  comitdtu  praditf,  and  Suffolk  is  put 

in  the  margent  of  the  record,  and   there  the  aftion  is  brought ; 

Hepworth  in  comitatupr^di^.Ucv^W  be  intended  to  be  referred  to  the 

county  named  in  the  n|argent  of  the  record,  and  not  to  the  county 

mentioned  by  way  -of  recital,  and  fo  the  trial  may  be  intended 

there.     Whereupon  all  the  Court  refolved,  that  it  was  well 

enough  ;  and  it  was  adjudged  for  the  plaintiff. 

If  there  be  ]  '     BuT  NOTE,  in  the  famc  Term  an  exception  was  taken  to  the  in- 

two  coun-        diftment  of  one  Grymesy  who  was  indifted  of  burglary  apud  He- 

dS**^  *"  '"•     reford^  for  that  Hereford  was  in  the  margent  of  thcindi^ment,  and 

the  o^ace^    ^f^c  indiftment  was,  quid  Richardus  Grymcs  de  D.  in  comitatu  Rad- 

charged  fo  as  to  nor.  generofus^  fecit  burglariam  apud  5.  in  comitat.  pr/ediff.     And  for 

Jcave  Che  right    this  caufe  exception  was  taken,  for  that  two  counties  were  nam- 

countyunccr-    ^j^  ^^e  one  in   the  margent,   the  other  in  the  indiftment ;  fo  it 

tun.  It  >s  bad.    j^  uncertain  to  which  of  them  comitatu  pntdiff.  Ihall  be  referred  ; 

and  if  it  fhould  refer  to  the  laft  mentioned,  it  is  clearly  ill :  and  for 

this  caufe  divers  indiftments   have  been  difchargcd. — And  the 

Court  held  it  to  be  an  apparent  and  grofs  fault  here. — ^ttre^ 

Whether  there  be  not  a  dittcrencc  between  thefe  cafes^  becaulc  tli« 

county  is  mentioned  in  the  body  of  the  indi£tment  ? 

CAtc  51.  Noke^  againjl  Avvder, 

Ante^  Page  373,  Cafe  21. 

In  an  aOlon  of  jT  was  now  moved  again. — And  all  the  Justices  agreed,  that 
covenant  by  an  J  the  aflignec  Ihall  have  an  aftion  of  covenant  without  Ihew- 
cUradonn!^^   i^g^^^y^  for  it  is  a  covenant  which   runs 

not  (hew  the  with  the  eft  ate  ;  and  the  eftate  being  paflTed  without  deed,  the 
deed  of  afljsn.  aflignpe  Ihail  have  the  benefit  of  the  covenant  alfo :  and  the 
mcntj  provided  cxccutor  of  the  barony  v:\\o  is  aflignee  in  law,  who  comes  in  with- 
d^fme^^ybe  o^t  deed,  fhall  have  the  benefit  of  fuclT  a  covenant,  as  appears 
aOizncdwithout  30.  Bdw.  3.  xn'Symkins  Stmomls*  Cafe,  And  Fofham  and  Fen"- 
a  deed;  aJtho'  NEjR^  held,  that  a  feoffee  (hall  vouch  by  a  warranty  made  to 
the  covenant  on  his  feoffor,  without  Ihewing  any  deed  of  aflignment :  for  the 
vvhichthcaaion  j^^j^  ^j-  alSgnmcnt  \%  not  requifite,  nor  is  it  to  any  purpole  ta 

JO  be  by  deed.     Ante,  373.     Moor,  419.       5.  Co.  x8,      a.  Mod.  ix6. 

flie\r 
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Ihcw  it;  for  it  appears  by  the  books,  that  being  (hewn,  it  is  not       Noke 
travcrfeble  by  tlie  vouchee.  And  as  a  warranty  or  covenant  is  not      ^f**^*/' 
grantable,  nor  to  be  afligned  over  wltliout  the  eftate ;  fo  when        «'«>**• 
3ie  eftate  paflcth,  although  it  be  by  parole,  the  warranty  and  cove-  *•  Salk.  141. 
nant  cnfue  it ;  and  the  affigncc  of  the  eftate  (hall  have  the  benefit  ^^'^'^l^'     5 
thereof. — Coke  Attorney  General  (who  was  of  counfel  with  the  2.  Comfoig?  * 
defendant)  faid,  that  the  law  was  clear  as  you  have  taken  it,  yet  561. 
the  declaration  is  ill ;  for  hfe  declares,  quod  cum  Johannes  King^  Dougl.  667, 
10.  EUz.  let  that  to  the  defendant  for  years,  virtute  oujus  he  was 
pofteded,  and  granted  it  to  Abel  by  indenture  with  the  covenant^ 
who  in  15.  Eliz.  afligned  it  to  the  plaintiff :   and  further  alledgeth, 
that  long  time  before  that  the  faid  J.  K.  had  any  thing,  one  Robert 
King  was  feifed  in  fee,  viz.  7.  Eliz*  and  fo  feifed,  died  feifed  in 
15.  Eliz.  and  it  defended  to  Thomas  King^  who  entered  upon  the 
plaintiff  and  ouftcd  him  :    fo  he  doth  not  (hew  that  John  King 
who  made  the  leafe  had  anything;  ior  Robert  King  was  thereof 
then  feifed.     And  then  when  John  King  let  to  the  defendant,  and 
he  granted  his  term  by  indenture,  nothing  pafled  but  by  eftoppel ; 
then  the  leflfee  by  eftoppel  cannot  aflign  any  thing  over,  and  then 
.the  plaintiff  is  not  an  aifignee  to  maintain  this  action.     But  ad- 
mitting that  J.  K  had  at  the  time  of  the  Icafe  made  by  him,  a 
leafe  for  a  greater  number  of  years,  and  that  Robert  King  had  the 
freehold,  and  thereof  died  feifed^  and  fo  all  might  be  tpuc  which 
is  pleaded ;    then  the  entry  of  ihomas  King  upon  the  defendant 
is  not  lawfuL     So  quacunque  via  data^  this  aftion  cannot  be  main- 
tained. And  this  point  for  the  cafe  of  eftoppel  was  adjudged  in  this 
court,  in  the  cafe  oi  Armiger  v.  Purcas^  \i\  a  writ  of  error. 

And  all  the  Court  held  here,  that  it  was  clear  upon  the  'Ix^^^^^^^^ 
matter  (hewn,  that  the  aftion  lay  not;  for  the  plaintiff  ought  to  pears  robcgo!S 
have  fhewn  an  eftate  by  defcent  in  J.  Kingy  at  the  time  of  the  otiXyhytftopptL, 
leafe  and  affignment  made,  or  an  eftate  whereby  he  might  make  a  cannot  maintain 
leafe,    and  that  this  was  afterwards  determined  ;  and  fo  confefs  »nj>^«on  «>n  th« 
and  avoid  the  eftate  in  the  leffor,  otherwife  this  aftion  of  covenant  ^^^^  ^  '^ 
lieth  not;  and  it  never  lies  upon  the  aflignment  of  an  eftate  by 
eftoppel.     Wherefore  they  were  of  opinion  to  have  then  given  ^.^J^Yg^g^* 
judgment  againft  the  plaintiff;  but  afterward  they  would  advife  shower,  4.  * 
until  tne  next  Term. — Note.    This  wa's  continued  until  Trin.  3.  Lev.  ir4. 
41.  Eliz.  and  then  being  moved  again,  all  the  Justices  refolved,  '•  Tcrmiicp. 
that  the  affignee  of  a  leafe  by  eftoppel,  (hall  not  take  advantage  of  *^* 
any  covenant;  but  that  it  (hall  not  be  intended  a  leafe  by  eftoppel, 
but  a  lawful  leafe.     But  no  fufficient  title  being  Ihewn  to  avoia  it, 
it  is  then  as  an  entry  by  a  ftranger  >vithout  title,  which  is  not  any 
breach.     Wherefore  it  was  adjudged  for  the  defendant. 
See  31.  Ken.  8.  c.34. 

Bateman  againft  Allen.  CA«i  52. 

Trinity  Term^  36.  Eliz.     Roll  339. 
•p  JECTIONE  FIRMiE  of  a  leafe  of  IVilliam  Hill  and  Am  his  A  fpecial  ver- 
^^  wife,  i^Martiiy  ^id.  Eliz.  for  one -and-twenty  years  of  land ''^^.^*"^*^*^^ 
in  Uttaxton  in  the  county  of  Stafford.     Upon  not  guilty  pleaded,  omitted  wfind 
^    ^  jury  found  a  fpecial  verdift,  tliat  IJenry  Clark  was  feifed  jn  fee,  a  ntccffary  faft, 
•  Dy  his  will  devifed  that  land  pro7<t  t^i^iewys  ct  Scholajiica' s  Cafe  is  bad. 

And  further  (liews,  that  the  te(W^r ,  had  iflue  Francis  and  Giib.  £q.  Rep. 

(a)  Plowd.  408.  »  ''  »55-      . 

*    ^   3  -^^^^  XI.  Mod.  6a3. 
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Batuman  John  his  Tons,  ^ni  Scbo/a/ika  and  Ann  one  of  the  leflTors  ;  and  that 
^ainjl  Francis  and  John-iXxoA  without  iffufe  male ;  tliat  Scholqft'tca  took  to 
hulband  Ncivy^ ;  which  Newys  2^\6,  Scbolajiica  levied  a  fine  of  that 
•  land ;  whereupon  William  Hill  and  Jnn  his  wife,  as  in  right  of  ^»«, 
entered  for  the  forfeiture  upon  Rhodes  the  conufee,  and  let  it  to 
the  plaintiff,  ;frott^  in  the  declaratibrCf;  whereupon  the  defendant 
entered  and  oulled  him,  Sed  utrum  the  entry  of  the  defendant 
«pon  the  matter  be  lavsrful  or  not,  they  prayed  the  advice,  &c. 
And  if  his  entry  were  lawful^  they  foun4  for  the  defendant ;  and  if 
not,  &c.  So  all  tlic  matter  found  in  Scholmjlicd' s  Cafe  was  now  in 
queftion  again. — But  Williams,  ferjeant^  moved,  that  forafmuch 
as  in  all  the  verdift  it  is  not  found  that  the  defendant  had  the 
primer  poffeilion,  nor  that  he  entered  in  the  right,  or  by  tlic 
K  command  of  any  who  had  title,  but  it  is  found  that  he  entered 
\  upon  the  poffeifion  of  the  plaintiff  without  ^nyrilie7  his  entry  is 
not  liCwful,  and  the  plaintiff  hacTgood  caule  of  aAion  againft  him : 
wherefore  the  plaintiff  Ihould  recover. — And  fo  held  all  the 
Court,  that  for  this  caufe  judgment  ought  to  be  given  for  the 
plaintiff,  and  they  would  not  hear  anv  argument  of  the  matter  in 
law.  But  if  the  conclufion  of  the  vcrdift  had  been  /?,  ^c.  Whetlier 
the  entry  of  Hill  and  his  wife  were  lawful  or  no  ?  then  the  judg- 
ment Ihould  have  been  upon  the  matter  in  law:  for  .then  it 
Ihould  be  intended  that  the  dercndant  had  title,  if  the  leffor 
of  the  plaintiff  had  not  title,  and  that  tiie  plaintiff  had  not  caufc 
of  aAion  ;  but  now  not. 

But  then  it  was  moved,  that  the  plaintiff  notwitliftanding{hou Id 
not  have  jodgmeut ;  for  he  hath  declared  of  a  leafe  by  ^^rc/i  and 
fane,  and  he  doth  not  fhew  it  to  be  by  de^d,  and  without  a  deed  it 
cannot  be  faid  the  Icale  of  the  fepic.  And  in  proof  thereof,  vide 
Plowd.  436.     Dyer,  91.      l^.Edzv,  4.  />/.  8. 

ban?and  w^f/*  ^"^  ^^1  '^"^'  JUSTICES  held  it  to  be  well  enough;  for  it  may  be 
may  be  pleaded  intended  by  deed,  and  yet  no  declaration  thereupon.  Alfo,  aRhough 
as  the  kafeof    it  be  without  deed,  it  is  well  enough,  at  leaftwife  during  the  life  of 

both,  during  the  the  barony  and  it  is  a  leafe  frgmthtin  both,'during  that  time, 
coverture,  with- 

out  facing  it  was  by  deed.— >Velv.  f.  2.  Thrown,  248.  Cro.  Jac.  ",32.6x7'  Co.  a.  51.6.  Pod. 
4S1.  656.  708.  ■3.Bac.Ab.3o6.  3.  Co.  16.  21.  ^avil,  im.  DVcr,yi.b.  PJowd.  40^.  Co.  2.  61.  a* 
J.  Burrow,  78.    Dougl.  329. 

If  a  fpecui  \-r.  Seco-VDLY,  It  Was  moved,  that  it  was  found  that  /////  and  h\9 
diainrjeanKnt  wife  entered  upon  Rhodes,  the  conufpe  of  the  fine,  and  tnade  the 
onlhT  Uint  ff  ^^^^  ^^  ^^^  plaintiff,  and  it  is  not  found  that  tiiey  expelled  Rhodes  ; 
wJtlwu? finding  ^"^  ^^^^  *^  ^^^^  upon  thc  matter  in  law,  Whether  the  plaintiff 
litic  or  poflcf-  hath  any  leafe  ?  For  if  they  cnterecrTand  their  entry  be  not  lawful, 
fioninthsde-  and  they  did  not  expel  Rhodes  (which  is  not  averred),  but  Rhodes 
^— *^n?**  maybe  intended  to  continue  in  poffeflion;  then  they  gained  no 
haYOudemto  V^^^^^^^^^  ^nd  the  leafe  to  the  plaintiff  is  void,  and  he  hath^iot 
'  any  caufe  of  a£lion  ;  lb  it  refts  upon  the  matter  in  law  to  be  dc- 
S.Com.Di,.     ^y^j^ 

ili-  171. 

But  all  THE  Justices  held  it  to  be  good  enough  ;  for  jt  fhall 
not  be  intended  that  Rhodes  was  upon  the  land,  but  that  they 
by  their  entry  gained  the  poflcffion:  and  althougn  rfiey  be  in  as 
diffcifors,  their  leafe  is  good  to  the  plaintiff,  and  the  def*tndanr 
without  title  is  not  toejefthim.  Wherefore,  without  anyrcgaruto 
the  matter  in  lavf,  the  plaintiff  had  judgment  to  recover. 
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WocxilifF  againjl  Drury.  ^\"  S3« 

'T^RESPASS.    After  vcrdift,  Coke,  Attorney  Gmrah  moved  in  ^^^Z^^'^';., 
-■-    arreft  of  judgment.     The  cafe  upon  the  pleading  was.  That  ^ifc  thTtjhJ^*/ 
one  made  a  fcofftnent ;  and  it  was  dcclircd  by  the  indenture,  that  it  in  tail,  is 
it  fhould  be  to  the  ufe  of  himfclf  and  J.  his  feme  thit  fhculdbe,  K^x^i  if  the 
after  their  marriage,  and  of  the  heirs  of  their  bodies  ;  and  he  took  "J^^'agc  wka 
jf:  to/eme.     Whether  (he  fliould  take  by  the  limitation  of  this  ufr«ms7and 
ufe  ?  was  the  queftion. — And  he  moved  that  fhe  fhould  not :  for  wh«cvcr  the 
prefcntiy  by  this  feoffment,  the  fee  is  in  the  l?aron  by  the  poflef-  contingency  hap- 
fion,   executed  to  the  ufe  which  he  had  before  the  marriage;  P«"«»'^«^t"w 

which  cannot  after  the  marriage  be  divided,  and  made  an  eftate  tail  •TiLiT-Ttif'!!'" 
•     !_•         r      1      I-    J  ^i_     r      •     1  •  '11  •  r      •        •   ,  -Jy  convey  the  life 

m  him ;  for  he  had  the  fee  m  him  until  the  marriage:  for  it  might  jnto  pofleflioft. 

have  been  that  the  marriage  had  never  taken  effeft,  and  that  would  Ante,  46. 
have  confounded  the  other  ufe  ,    and  ufes  infuturo  ftiall  not  rife  ^^^^  ^*7* 
upon  fuch  future  afts  ;  for  then  an  ufe  Ihould  rife  out  of  an  ufe.  »•  RoU.79x. 
Dyery  155. — But  all  the  Justices   held,  that  although  he  be  *****^>  9^' ^3^ 
feifed  in  fee  in  tlie  mean  time,  as  in  truth  lie  is ;  yet  by  the  mar-  jfAjid.42  116. 
riage  the  new  ufe  (hall  arife  and  veil,  if  there  be  no  aft  in  the  2.Lcon.  14.179. 
mean  time  to  dcftroy  that  future  ufe  (as  it  was  in  Chudley^s  Cafe)  223- 
(a),  according  to  the  limitation  of  the  ufe.     And  judgment  was  ^>'*^'  *74' 
given  accordingly  for  the  plaintiff. — Vide  ftatute  27.  Hen,  8.  c.  10.  ^''^-00^*%'  * 
for  transferring  ufes  into  pojjcffion.  |'  iZll  V^l 

«.  And.  J98.     Pollexfcn,  78.     ^1.  Co.  101. a.^  130.  a.   134.  b.  13S.      Co.  Lit.  187.  b.  12.C0.48.  56. 
13.  Co.  56.      Lit.  Rep.   290.      10.  Med.  423.      Fearne,  199.      2*  Bl.  Com.  334. 
(a)  I.  Co.  1 20.    Poph.  70.    Jcnk.  276.     J.  And,  309. 

Grills  againft  Ridgeway.  ^^'"  54- 

hilar y  Term ^  11 .  Ell%.     Roll  lAc^. 

r\£BT  upon  an  efcape,  fnppofing  that  the  defendant,  fherifF  of  ffca*^',^mn^^^ 
^^  Devon/hire^  fuffcred  one  Chavjner^  who  was  in  execution,  to  ue  a^inft  th^ 
efcape  in  London^  the   li.  Decern b,  ^4..  Eliz.     g.Co./ol.S^-     The  Sheriff  <<//**■  he 
defendant  pleads,  that  the  faid  prifoner  efcaped  the  16.  December  ^^^9  niuktntlyt 
in  D.  in  the  county  of  Devon  ,  and  that  he  frefhly  purfued  him  ;  ?''5P"?*.  "P^", 
and  by  frclh  fuit  took  him  again  the  17.  of  December^  and  retain-  -^^  ^^^^  ^^ 
ed  him  in- execution  again  ;  absque  hoc  that  he  is  guilty  aliter  cfcapctohave 
vel  alio  motio.  And  it  was  thereupon  demurred  ;  and  argued  for  the  been  on  a  diffe* 
plaintiff,  that  inafniuch  as  he  was  once  efcaped,  and  thereby  caufe  'cm  day  than 
of  aftion  to  the   plaintiff,  no  frelh  fuit  may  take   away  that  *^\^J  ■^^'^s^**' *^ 
aftion  from  him.     But  the  prifoner  being  re-taken,  Ihall  not  per-*  Ante  ll^ioa* 
adventure  take  advantage  of  his  own  wrong  to  help  himfel^  by  318.  434. 
audita  querela  thereupon ;  and  in  proof  thereof,  vide  1 3.  Hen,  J.pLis 
14. Hen,'], p!.  I,    ^.Edw.6,  ^^E/cape'*  Bro, — ButallTHE  Justices  2,' s.lik.^ VzS. 
faid,  tliat  as  to  that,  anaftion  of  debt  did  not  lie  againft  the  fheriff,  ?.  wiif.  ao^. 
where  the  Iheriff  ufed  his  endeavour,  and  took  him  again  upon  x.  TefmJUp, 
frefh  fuit,  although  that  in  the  night  or  ptlierwife  he  might  lofe  '74* 
the  fight  of  him.     But   if  before  he  be  re-taken  the  party  brings 
his  aftion  of  debt,  then  the  re-taking  of  him  afterwards  Ihall  not 
avoid  the  plaintiff's  aftion,  although  the  re-taking  be  upon  frefh 
fuit.— A   fecond  matter  was  moved,  that  tlie  efcape  is  fuppofed 
1%.  December^  ^4..  Eliz,;  and  he  pleads  that  the  prifoner  efcaped 
16.  December^  and  the  re-taking  was  17.  December;  fo  he  anfwcri 
not  to  the  efcape  mentioned  in  the  declaration  :  for  the  traverfe . 
aliter  vel  alio  modo  doth  not  anfwer  to  the  time,  but  to  the  manner 
of  any  thing  alledged ;    and   for  that  vide  33.  Hen,  6.  pL  28. 
37.  Hfn.  6.  pi,  27. — And  of  that  opinion  were  all  the  Justices 
at  this  time,  excerpt  PoPiiAM,  that  the  pica  was  ill  for  that  caufe. 


^^  Michaelmas  Term, 

37.  and  38.  El'z.      In  the  Common  Pleas^ 
Sir  Edmund  Anderfon,  Knt.  Chief  Jujiice. 
iS/V  Francis  Beaumoiid,X/i/.  1 
Thonnas  Walmfley,  Efq.       \  Jujiices. 
Thomas  Owen,  hfq.  J 

Sir  Edward  Coke,  Knt.  Attorney  General. 
Sir  T.  Fleming,  Knt,.  Solicitor  General. 

^      ^  Boucher  a^atnft  Wifeman* 

Ca»e  f.  '^ 

Th  teffi  f  i\  CTlON  upon  the  cafe  againft  the  defendant,  late  fheriff  of 
flieriftccmtinuts  /%.  EJfex,  Whereas  the  plaintifF  had  recovered  againft  Pyn- 
until  he  has Tc-  ^  der   lOOl.    and   had  2i  jir'i  facias  \  that  the  defendant  by 

fuiaf  notice  of  virtue  thereof  levied  28I.  and  had  not  returned  the  writ,  nor  paid 
his  difchargc.  ^j^g  money  to  the  plaintifF,  The  defendant  pleaded  not  guilty. 
I^y«'t  355*  »>*  And  now  upon  evidence  to  the  jury  it  was  proved,  that  the  writ 
warg.  y^as  <lelivered  to  Cowell^   the  defendant's  under-fhcrifF,    9.  Nrv. 

Mpor|286«364.   ^^^  j^^-^^^  ^^^  ^j^^  taimt  day  he  made  execution.     And  he  proved, 
that  the  fame  day  a  writ  of  difcharge  was  delivered  him,  dated 
6.  Nov,  35.  EH%. — But  becaufe  he  did  not  prove  that  he  had  no- 
tice of  this  writ  of  difcharge  before  the  execution  fervcd,  the 
•  Court  held  clearly,  that  he  was  yet  (heriiF,  and  chargeable  to  tlie 
plaintiff's  aftion. 
fiiteappoinc-       THE   defendant  alfo  (hewed  the  indenture  whereby  he  made* 
mcnt  of  undcp.  Co  well  his  under-ftieriff ;  wherein  was  an  exception,  that  he  ihould 
ftieriff.ancx-    j^q^  meddle  with   the  execution  of  any  writ  above  40I. ;  fo  as  to 
ftJ^H  not  mL^dle  *^^  ^^^  ^^^  ^^^^  '"^  Imder-fheriff,  but   he  did  it  de  fon  tort  demefne^ 
with wriH above  ^"^   ^^^  defendant  is  not    char<;cablc   therewith. — But    all  the 
ftichaTajuc,  isCouRT  held  it  to  be  a  void  exception :  for  when  he  made  him 
repugnant  and   his  under-iheriff,  thercMi  was  included  that  he  ihould  execute  all 
void.  writs  ;  and  therefore  the  exception  is  repugnant  and  void. 

Ante,  12.  294.     »•  Brownl.  aSi.     Hob,  13.     ii  Mod.  46S.     Sfe  12.  O.  a.  c.  13.  f.  4. 

A  fieri  faciis  "  THIRDLY,  It  was  alledged,  that  this  w^as  not  a  due  execution  ; 
binds  the  goods  for  Pyndrr  had  made  a  deed  of  his  goods  before,  he,  and  fhewed 
of  thedefen-iant  the  dccd  dated  the  fame  day  of  the  writ  of  execution. — Er  per. 
^om  the  date  of  TOT  AM  Cup.iAM,  although  the  gift  Were  hondjide^  yet  execution 
'^;/*?f  ^^'"' ,  might  be  taken  of  thofe  goods.  For  by  the  fuing  rorth  the  exe- 
M  <s!lq,  tin  thlt  cution,  all  the  defendant's  goods  are  liable ;  fo  as  no  gift  of  the 
'cay.  faid  goods,  the  day  of  the  date  of  the  writ  or  afterwards,  can  ftop 

the  execution  («).  Wherefore  they  refolved  the  jury  accordingly, 
v^t^'/'^^  *'  Nvithout  inquiring  of  the  fraud  ;  and  they  found  for  theplaintife 
>"strii7c,  7V1.  ^''''^'  4-  Hfii,  6.  //.  7.-    17.  Aff,  pL  2.     5.  Ejiz.  Dyer,  aig. 

1.  BI.  Rep.  67.   L^-  R'ay-  ^44-  7^'6'   ^49* 

(m)  Sec  29.  Cir.  2.  c,  3.     5.  Mod.  -577.     Salk.  320.     ^kin.  257.     2,  Mod.  310. 
2.  Vent.  iiS.     Bunb.  25?I.     Andr.  30S.     Ante,  174.  181. 

Caiso.    "  The  Dean  and  Chapter  of  Hereford  againfi  the  Bifliop  of 

Hereford  and  Ballard. 
A  K  aat  by  a      QUARE  IMPEDIT.     The  cale  was,  That  the  dean  and  chap- 
0  ..u  and  ciiap-  ^^s^tcr  of  Hereford  granted  the  next  avoidance  of  a  church  to 

:••;  o»  the  next 

,.*o;dAnce   wUl  not  bind  their  fucccOors.      Ante,  407.      xo.  Co.  60.    Cro,  Car.  259.     5.  Co#  15.  «• 

1.  And,  244.       1.  Mod.  204.     *.  Mod.  56.     3.  Bac.  Abr,  353.  391% 

B4tllard 
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Ballard.    Whether  that  were  a  good  grant  to  bind  tlie  fucceffor     The  Dean 
by  the  13.  Eli%.  c.  2c.  ?   was  the  qucftion. — Walmsley  and  andCKAPTit 
Owen  held,  that  it  was  not ;  for  altliough  it  is  not  a  thing  whereof  °    WiJ?** 
any  profit  can  be  made,  nor  any  rent  referved,  yet  it  is  an  heredita-    xhd  Bisuov 
zncnt,  whereof  the  ftatute  intends  that  no  grant  fhall  be  made;  ofHeREroK» 
and  fo  it  hath  been  adjudged  in  the  cafe  of  the  biftiop  of  Litch-  *^  Baiiam, 
field. — But  Anderson  i  contra.     For  tlie  ftatute  doth  not  intend 
to  rcftrain  them  but  for  fuch  things  which  arc  for  profit,  and  by 
rcafon  whereof  prejudice  might  accrue  to  the  fucceffor,  which  can- 
not be  in  this  cafe.     Wherefore,   &c.— B:eaumond  was  abfent. 
Ei  adjournatur. 

Goodday  againfi  Michcll.  Cwt  3. 

'T'RESPASS,     quare    claufum  freglt^   and  two  gates   and  three  P«rifliioiief» 
*    -fcvzht^fepjum  f regit.    The  defendant  juftifies,  for  that  the  faid  ^^if^  aiiedgc 
clofe  was  within  the  parifh  of  Rudhaniy  and  that  all  the  parifhion-  fcri^Jk.^^0 '*" 
crs  there  from  time  whereof,  &c.  had  ufed  to  go  over  the  faid  ablre*nufance$ 
clofe  upon  their  perambulation  in^fl^<i/w«-week;  et  quia  the  plain-  andobftniaionc 
tiff  ohjlruxit  duas  januas  et  tres  particatas  fepium  in  via  pradi^li^  to  their  peram^ 
the  defendant,  being  one  of  the  parilliioners,  januas  et  tres  parti-  ^!*^*^"  ^'^^ 
catas  tllas  fepium  fregit^iic.   And  it  was  thereupon  demurred.— And  ^niTi  80.  * 
after  argument  by   the  Serjeants^   the   Court  refolved  for  the  poft.  362.' 
plaintiff— Anderson.  It  is  not  to  be  doubted,  but  that  parilhion-  s.c.Owen,7f. 
crs  may  well  juftify  the  going  over  any  man's  land  in  their  per-  '•  Sa«nd.  itj* 
ambulation,  according  to  their  ufagc,  and  to  abate  all  nufances  in  co^m'J*' 
their  way;    as  F.  N.  5.    185.  B.  and  the  Book  of  Entries,   158.  ,jBro!!Ent.^9. 
But  whether  the  juftifica'tion  here,   be  good   or  not?    w^as  tJle  fox^ip, ^^few 

S|ueftion.     And  he  held  it  to  be  ill,  for  pariihioners  cannot  pre-  anic,  180. 
cribe,  neither  in  matter  of  eafement  nor  intereft,  nor  otherwife ; 
but  in  matter  of  eafement,  sis  a  way  to  the  church,  or  common 
fountain,  or  otherwife,   they  ought  to  alledge  cuftom  or  ufage 
within  the  parifh,  as  7.  Edw.  4.  pL  26.  fef  15.  Edw.  4.  pL  29.  are. 

Secondly,  The  plaintiff  declares  of  the  breaking  of  two  gates,  Th^  pi^^  muft 
et  tres  tarticat^  fepium.     The  defendant  makes  title  to  a  way ;   and  prccifely  anfwcr 
because  the  plaintiff  made  duas  januas  et  tres  particat^  fepium  (and  ^^^  allegations 
doth  not  fay  pntdi/fas)^  the  defendant  januas  et  fepes  illas  frept ;  »;^  tJ'c  dcclara- 
So  he  juftines  the  breaking  of  the  gates  and  hedges  in  his  bar  co"  ut  ^01 
mentioned;  but  he  anfwers  not  to  them,  whereof  the  plaintiff #.  Mod!  33.* 
declares.— And  thereto  agreed  all  the  Justices,  that  this  fault  in  i.  Saik.  3x4. 
the  bar  was  incurable.     For  Walmsley  faid,  that  he  thereby  *•  ^^^^'^  ^**^ 
doth  not  anfwer  to  that  wherewith  the  plaintiff  chargeth  him.   For 
it  may  be,  that  the  plaintiff  had  erefted  foxxr  januas  etfcx  particatas 
fepium^  and  the  defendant  hath  broken  all  of  tjiem ;  whereof  for 
two  gates  and  tlirec  perches  of  tlie  hedge  he  might  juftify  for  the 
caufe  alledged  ;  and  for  the  other  two  gates  and  tliree  perches,  &c. 
caft  down,  he  brought  the  aftion.     So  tlie  defendant  anfwcrs  not 
to  them,  whereof  the  plaintiff  comj)lains  ;  and  he  cannot  refer  if 
to  thofe  mentioned  in  tlie  declaration,  but  to  the  jmiuas  et  fepes 
mentioned  in  the  bar. 

The  bar  is  alfo  ill  for  another  caufe,  for  that  it  is  et  quia  the  P^Mfjing  by  a 
fhiniiS  aifiruxit  janttas\  i^c.  whereas  he  ought  to  have  averred  "yj^^d  b*d' 
prccifely  auid  cbflruxit;    for  oth^wife  no   iffuc  can   be  taken.  ^"s^jJun/,*,,, 
.  ^-Wherefore  it  was  adjudged  for  the  plaintiff.  Dysr,  357. 

Fitch 
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Case  4.  Fitch  agawjl  Hockley. 


I  a  copy-  'TpRESPASS.  Upon  demurrer  upon  evidence  the  cafe  was,  A 
KoUerfajTcndert  -■-  copyholder  in  fee  furrcndered  to  the  ufe  of  himfclf  for  life, 
win*riifcto^  remainder  to  J.  his  fon  for  life,  remainder  to  the  ufe  of  his  laft 
ifaliiu  in  tbc  ^^^^  »  *^^  ^^^  admitance  "was  Jtcundum  formam  fvrjum  redditionis 
cepyhoider  and  pr^di^*.  J.  dies ;  the  father  afterwards  furrenders  it  to  the  ufe  of 
if  he  afterwards  the  defenc^ant  in  fee,  and  dies  without  making  any  will.  Whether 
ferrandcrs  it  to  this  bc  a  good  furrender  ?  was  tlie  queftion  bct^veen  the  heir  of 
J^i^^J^m    the  copyholder  and  the  defendant. 

tbetecoodfur*  HARRIS  mov^d,That  it  was  void  to  vcft  the  fee  in  the  defendant; 
icadoris  goods  for  when  the  father  furrendcred  to  the  ufe  of  himfelf  for  life,  and 
Imc  if  he  4oes  after  to  the  ufe  of  J.  his  fon  for  life,  and  after  to  the  ufe  of  his»Iaft 
■^"^■y'*^  will,  the  fee  of  the  copyhold  was  in  the  lord ;  fo  as  die  father  had 
JJJ2wec  flyjjl"^*  but  an  authority  to  aifpofc  it  by  his  will,  and  not  otherwife. 
take^  or  it  ihali  And  then  when  he  makes  not  any  willto  difpofe  thereof,  the  law 
«»efcciidtoiw  fhall  transfer  it  to  die  heir,  and  the  furrender  in  die  interim  to 
*^'  the  defendant  is  void. 

A^MVa.  Walmsley,  Jujiice.    The  furrender  to  the  defendant  is  good  ; 

Cro.  Jac' 376.  for  a  copyholder  may  furrender  parcel  of  his  eftate,  and  in  fuch 
a.  Leon.  102.  manner  as  pleafeth  himfelf ;  and  he  who  comes  in  by  fuch  a  fur- 
4*  Bac.  Abr,  render,  is  in  by  the  copyholder,  and -not  by  the  lord.  And  when  a 
^^  -  copyholder  furrenders  to  the  ufe  of  one  for  life,  or  in  tail,  the  rcfiduc 

GUb.  Ufw,*36!  ^*^1  ^^  ^^^^  ^^  ^  ^"  himfelf,  and  he  /hall  be  faid  to  be  the  donor, 
a.  wuf.  J 6.  But  here  he  hath  exprefled  an  ufe  to  himfelf  for  life,  remainder 
Dougi.  716.  to  J.  his  fon  for  his  lift,  and  after  to  the  ufe  of  his  will ;  the  which 
A^'^fi*'^^'  ^^  *^  ftrong  as  if  it  had  btfen  to  himfelf.  And  although  he  might 
Ante,  148.*  A07-  ^^^^  difpoicd  it  by  his  will,  if  he  had  not  made  that  fecond  fur- 
Co.  Lit.  112.  a',  render  (^),  yet  by  that  furrender  it  paflcd  to  the  defendant. 
Foft.  978.  Anderson,  Chief  Jufticej  accoid.     And  it  is  a  feoffment  at  this 

^^  4-  as-  day  to  the  ufe  of  his  will ;  for  it  is  to  the  ufe  of  himfelf,  becaufc 
r«)N  B.Copt-  ^^  might  difpofe  of  it  by  his  aft  in  his  life-time ;  fo  he  might 
holds  will  not    here.     Sed  adjournatur. 

faXt  by  will  without  a  furrtnder.  2.  Cro.  C.  C.  64.  but  If  furrcndered,  they  will  pal^  by  a  will  not  duly 
attciled  to  paft  lands.     2.  Brown.  Ch.  Caf.  58. 

Casi  5.  Jeremy  againft  Goochman. 

Aconfideration  A  SSUMPSIT.  And  declares,  That  in  confideratton  quod  deUbe-- 
aUcdgcd  in  the  t\  ^^j^^  g^  dedifpt  to  the  defendant  twenty  (heep,  he  aflumed  to 
hSTb^dT^*  pay  unto  him  irve  pounds  at  the  time  of  his  marriage;  and  al- 
Poft.741.885.  ledgeth  in  faHo^  that  he  was  married,  &c.  The  iflue  was  non 
i.RoU,  Ab.ii.  ^JF^^pJU  and  found  for  the  plaintiff;  and  now  moved  in  arrcft  of 
Dyer,  27a.'  '  judgment,  becaufe  it  is  for  a  confideration  paft ;  for  it  is  in  the 
Aioor,  220. 643.  preter  tenfe  dellberajfety  and  therefore  no  caufe  of  aflion. — ^And  of 
3.  Lev.  366.      that  opinion  was  the  whole  Court  ;  wherefore  judgment  was 

Strange,  J33.      ftaycdf 

Ca«6.  Bright  jftf/«// Forth. 

If  at^cowrybcTJ  EPLEVIN.  The  defendant  made  conufance  as  bailiff  to 
roffercdofa  ^^  Margaret  Countcfs  of  Derby  for  damage  feafanU  Upon  de- 
minor  which  murrer  the  cafe  was,  That  Henry  Earl  of  Derby  vf  2s  feifed  of 
**h°^*'*h**'''"  the  manor  of  Curry-Revel  (which  extended  into  Curry-Revel  arid 
lllm^ne«t«>py!  ^radway  and  into  other  villages ;  amd  in  Bradway  were  divers 

bold!  for  life,  and  fervlces ;  a  Riant  of  fuch  copyhold  made  at  a  cottrt  held  in  that  v  ill  it  ^id,  although  iht 
lands  in  the  viU  were  excepted  in  the  recovery^    Ante,  ^S,  103.    a*  Com,  Pi§»  5321    a*  Term  Rq>.  41 5« 
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•copyholders  for  life),  and  fuffered  a  recovery  of  the  manor,  ex-      Bucht 
ccpting  the  land  in   Bradway\  and  afterwards  that  part  which       H*^ 
extended  into  Bradway^  was  conveyed  tofAr  CounUfs  of  Derby,  and       '«*tii. 
afterwards  the  Earl  and  Countefs  of  Derby  kept  a  court  at  Brad-- 
way^  and  tlie  fteward  granted  tliat  copyhold,  being  a  copyhold  for 
life,   to  the  plaintifF:  and,  Whether  this  were  a  good  grant  by 
cop^,  or  not?  was  tlie  queftion. 

Glanvile.  The  grant  is  void,  becaufe  a  manor  cannot  be 
fevered.  And  although  there  be  demefnes,  copyholds,  and  fer- 
vices  in  Bradway^  yet  that  cannot  make  it  to  oe  a  manor ;  and 
then  the  grant  of  the  copyhold  is  void,  efpccially  bcine  a  copy- 
hold for  life :  for  there,  when  tlieeftates  of  the  tenants  tor  life  are 
determined,  they  cannot  be  granted  again  when  the  manor  is  dif- 
membered:  but  of  copyholds  of  inheritance,  it  may  oeradventure 
be  otherwife ;  for  it  remains  a  manor,  and  a  court  mall  be  kept 
as  to  them.  And  this  diverfity  was  agreed  in  Sir  Chrijiopher  Hatton 
the  Lord  Chancellor*!  Cafe.  And  fo  was  the  Cafe  of  Meredith  for  a 
copyhold  in  Stokingham^  where  there  were  copyhofds  of  inherit- 
ance. And  this  very  cafe  was  here,  29.  EHz.  where  difeme  was  en- 
dowed of  divers  copyholds  for  life,  -  fo  as  they  became  fevered 
from  the  manor;  and  flie  granted  copyholds :  and  adjudged  void. 

WiLX^iAMs  i  contra.  For  being  averred,  that  there  are  dcmefne, 
copyholds,  and  fervices  in  Bradway^  it  ihall  remain  a  manor  at 
leaft-wifc  to  grant  thofc  copyholds.  Vide  26.  Hen,  8.  //.  4. 
33.  Hen.  8.  Br.     i.  Hen,  5.  pL  1 1. 

An<f  afterwards  being  moved,   all   the  Justices   refolved, 
that  the  grant  was  void,  in  regard  there  was  not  any  fuch  manor 
of  Bradway  before,   nor  now.     And   Anderson  faid.  If  thi» 
feverance  had  been  of  copyholds  of  inheritance,  that  the  copy- 
holders and  their  heirs  fhould  have  had  it ;    but  it  can  never  f>c 
furrcndered,   for  furrendcrs  arc  by  cuftom,   and   therefore   they 
ought  to  be  in  the  court  of  the  manor ;  and  a  furrendor  to  the 
lord  himfelf  in  his  houfe,   or  out  of  court,  is  not  good :  quod  /  *  p^^^  ^ 
Beaumond  conceffit  {a) :  wherefore  it  was  adjudged  accordingly  for  co.  Lit.  597'* 
the  avowant. — ^And  here  a  cafe  was  remembered,  which  was  ad-  9.  Co.  75. 
judged  in  the  queen's  bench,  in  this  very  point,  that  this  was  a  '•  ^^  Ab.  500, 
good  copy,  4.  Co.  26.  a.    But  it  was  thereto  anfwercd,  that  it  was  Ld^Ra^'A^* 
a  ftrange  judgment,  agd  never  was  entered  by  the  direftion  of  the  g^g,  '^' '  * 
Court ;  and  a  writ  of  error  was  brought  thereupon  in  the  exche-  Gilb.Ten.  asi, 
quer^chamber ;  and  the  opinion  of  the  Justices  there  was,  that  as;* 
it  was  erroneous.     And  thereupon  the  copyholder  compounded,  (^)  Mclwich  v. 
and  t«ok  only  his  corn,  and  rehnquiihed  the  title  {h).  Lather,  ante,  ' 

p.  103.  Cafe  \Q. 

Lewen  agahift  Dodd.  Casi  7* 

T^EBT.     The  cafe  was,  That  one  fcifed  of  a  houfe  in  London,  ^  dcvifc  to 
-■-^  let  it  for  years  rendering  rent,  and  afterwards  devifcd  it  ^^llf'^^'^'^S 
his  "  two  fons  e^uallyy  and  to  their  heirs."     The  one  dies  :  Whe-  «« 'rili^'^«>x,-^ 
tlier  it  Ihall  furvive  to  the  other  and  his  heirs  ?  was  the  queftion.  This  create* » 
— Drew  argued,  tlut  it  fhould  not ;  for  -they  are  by  thofe  words  tenancy  in  conv- 
tenants  in  common,  and  not  jointenants  \  for  to  that  intent  the  monjandhfone 
devifor  put  in  that  word  "  e(iually ;"  and  30.  Hen,  8.  *'  Devfe,'^  29. 5ie,  hi**portioa 

ftall  %o  to  hit  heir..  Vide  poit.  695.  Co.  Lit.  190.  b.  in  nttiu  2.  Sid.  53.  3.  Com.  DI^.  34. 
.5.  Lcvinx,  373.     t.  Salk.  227.    3,  Aikins,  731.     2.  Vez.252.     i.  Wilf.  341.  165,    Say.  67.    1.  Peer* 

WilJ.  19.  2.  Peer.  Wilt.  eSc.  3.  firowa  P.  C.  197.  4,  Brownl.  P.  C,  224.  S2,Mcd»  296.  Ld^ 
*Rar.  611,    Cowp.  237. 352.  657.  •  •-     •  '  -> 
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Lkwen  devife  to  two  //  haredihus  iorum^  the  one  dies,  bis  fxirt  Ihall  not 
^'^  furvivc,  but  his  heir  Ihall  have  it  i  for  fo  was  the  intent  of  the 
**'  devifor :  a  multi  fortiori  in  this  cafe,  where  it  is  limited  to  them 
f^«<7//y  betwixt  them,  and  their  heirs  after  them.  And  in  Pafcb. 
18.  ilKz.  is  a  precedent  in  the  court  of  wards,  in  one  Sbep- 
herePs  Cafe^  where  he  made  a  devife  in  this  manner :  **  Item, 
**  I  will  that  my  lands  called  Earth-pits  Ihalt  equally  remain  to 
*•  yoan  and  Mary  my  two  daughters,  and  the  heirs  of  their  two 
**  bodies."  And  by  the  opinion  of  Man  wood  and  Dyer,  it  was 
refolved,  that  they  were  tenants  in  common,  and  that  the  fur- 
viving  daughter  mould  not  have  her  filler's  part  for  her  life.  ^ 

Anderson,  There  is  an  equality  in  eftate,  in  condition,  in 
taking  of  the  profits ;  and  all  this  is  here.  And  if  it  had  been 
4equis  portionibusy  I  fhould  doubt,  whether  tliey  would  be  tenants 
in  common  ;  but  as  it  is,  they  are  jointcnants.  But  if  the  words 
had  been  to  them  equally y  and  to  their  heirs  equally y  tliat  would 
make  a  tenancy  in  common ;  but  here  equally  is  annexed  to  tlie 

Br.  Dcv.  ft9.  eftate,  and  they  being  jointenants,  have  one  equal  eftate  ;  and  the 
book  vouched  in  30.  Hen.  8.  hath  been  oftentimes  over-ruled  to 
be  no  law.— Owen.  A  devife  ought  to  be  taken  according  to 
the  intent  of  the  devifor ;  and  the  intent  here  was,  not  to  give  all 
to  the  one  by  the  furvivorfhip,  but  an  equal  advancement,  and 
that  their  heirs  (hould  have  an  equal  advantage.  If  we  Ihould 
confti-ue  it,  tliat  they  fhould  be  jointenants,  they  would  not  have 
it  fo ;  and  the  word  "  equally**  is  vain  and  idle ;  and  a  devife.  to 
them  "  equally,"  and  to  oe  **  equally  divided  between  them,"  is 
all  one. — W  almsley.  The  intent  in  the  devife  fhall  be  col- 
lefted  upon  tlie  words  :  and  when  the  intent  is  ambiguous  upon 
them,  it  is  a  fure  way  to  follow  the  courfe  of  the  common  law. 
And  it  may  be  he  put  this  word  "  equally"  in  his  will,  to  fhcw  his 
intent,  that  the  one  fon  fhould  have  it  as  well  as  the  other :  and 
that  may  be  fatisfied,  if  they  take  as  jointenants,  for  they  fhall 
have  equal  portions  and  equal  poftibilities  of  furvivorfhip ;  and 
the  cafe  of  30.  Hen.  8.  before  vouched  was  never  taken  tor  law. 
And  I  have  demanded  the  opinion  of  divers  other  Juftices  of  our 
houfe;  and  they  held,  that  they  were  jointenants  ;  and  the  word 
•*  equally"  is  not  of  any  efFeft,  but  to  fhew  his  intent,  that  they 
fhould  have  an  equality  in  their  eftates,  and  in  the  perception  of 
the  profits  j  which  inteAt  is  fatisfied,  if  they  be  jointenants.  And 
in  17.  Eliz,  was  a  cafe  in  this  court,  where  a  devife  was  to  two, 
part  and  part  like ;  and  the  Court  was  divided  in  opinion,  whe- 
tlier  they  were  jointenants  or  tenants  in  common.  But  Lord 
Dyer  held  them  to  be  jointenants.  And  it  is  ngt  a  fafe  courfe  to 
fearch  tlie  intent,  unlefs  we  be  certain  of  the  intent.    And  as  to 

Ante^  330.  the  cafe  vouched  in  the  court  of  wards,  it  may  be  that  they  were 
tenants  In  common  of  the  freehold  there,  becaufc  the  inheritance 
is  fcveral. — Beaumond.  If  the  devife  had  been  "  to  them,  and 
**  tlieir  heirs  equally,"  it  is  clear,  that  they  fhould  be  tenants  in 
common:  fo  he  conceived  it  to  be  all  one  here,  otherwifethc 
word  "  equally"  fhould  be  void.  For  the  eonftruAion  that 
**  equally"  fhall  refer  to  the  efhitc  and  perception  of  the  profits, 
would  have  been  good  without  this  word  •*  equally."  And  the 
words  being  "  equally  to  themy  and  to  their  heirs,"  this  copulative 
conjoins  '*  equally"  to  the  heirs,  as  well  as  to  them :  and  they  be 
of  fuch  fenie  as  a  dcvift  *♦  to  tbcm  equally,  and  to  their  heii» 
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•*  equally**  in  which  cafe  they  cannot  be  jointenants.    And  in  the      ttwmiv 
queen's  tench  it  hath  been  agreed,  where  the  words  were  "  equally        rtr**9^ 
**  to  be  divided,"  that  they  mould  be  tenants  in  common.    And  1       ^•** 
have  fpoken  with  the  Juftices  of  our  houfc,  and  they  incline  to 
this  opinion.     Whereupon  it  was  adjourned  (a). 

(a)  Adjudged  to  be  but  a  tenancy  in  common^  and  the  judgment  affirmed  on  a  writ  of 
error  by  four  Judges  agairJt  tJfreet  poft,  696. 

Upton  agatftft  Baflet.  Case  & 

'T'RESPASS.     Upon  demurrer  the  cafe  was,  That  the  plain-  ifamanmaket 
•*'    tiff  and  defendant  claimed  by  feveral  leafcs  from  one  and  the  *  ^'^  hf^^^» 
fame  perfon.     The  plaintilFin  his  replication  avers,  that  the  de-  makw^tnoThw 
fcndant's   leafe  was  made  upon  fraud;   but  fliews  not  any  fine  icafc  *«m/a, 
by   himfelf  paid  for  his  leafe,    nor    any   rent  refervcd    there- the  fccond  idTe* 
upon,    nor  aay  other  valuable  confideration   wherefore  it  was  **^  not  amd 
made.     Whereupon  the  defendant  demurred  thereto. — Yelver-  cm^^^^gL 
TON.     At  the  common  law,  there  was  not  any  fraud  remedied,  ^^  ^^' ' 
which  Ihould  defeat  an  after  purchafe,  but  that  only  which  was  3.  Co.  8|, 
committed  to  defraud  a  form«r  intereft:   qucd /uit  conceffiim  ^«- Moor,  61 5.618* 
Curiam.  And  the  ftatuteof  27.  Eli%.  c.  4.  did  not  remedy  it ;  for  3*  ^^^  5*^- 
there  is  not  any  money  or  confideration  paid  for  this  fecond  leafe,  vv!*i<mcf 
no  more  than  for  the  firft ;  and  therefore  not  aided  by  that  ftatute.  t.' Jones  94/' 
— ^Lewknor  e  contra.     For  every  one  who  obuins  any  thing  or  x.  Vcnt.  x^j. 
eftate  by  his  own  aft,  is  a  purchafor,  and  fo  within  the  words  of  ^-  po*  7»- 
the  ftatute.     The  plaintiff  hath  alfo  averred,  that  it  was  made  by  Lalfi**^'s  c 
fraud  to  deceive  him,  which  is  confefled  by  the  demurrer.  Where-  ^. 
fore,  &c. — Anderson.   The  confefling  the  fraud  is  not  material,  2.  Lev.  14;. 
folrafmuch  as  the  plaintiff  is  not  fuch  a  perfon  as  ought  to  have  i.Vern.aSs.Sj, 
benefit  thereof,  and  within  the  remedy  and  provifion   of  the  J*^*^* '5o« 
ftatute.     It  is  clear,  a  fraudulent  conveyance  is  not  made  void  a.  Roll'^ltl,^ 
againft  all,  by  that  ftatute,  but  only  againft  tliofc  who  afterwards  305. 
come  to  the  land  upon  good  confideration  ;  for  fo  are  the  words,  a.  vcz.  645. 
and  fo  was  the  intent  of  the  ftatute  :  and  therefore  if  a  man  who  Bul.N.  P.io8, 
hatl^  not  good  government  of  himfelf,  makes  a  conveyance  by  J'  ^'^'  ^^^* 
advice  of  his  friends  of  his  lands  upon  truft,  and  without  ^ny  aicomioV 
confideration,  and  afterwards  one  procures  him,  for  five  hundred  579. 
pounds,  or  other  petty  confideration,  to  fell  ujito  him  land  wortli  ^o^tX  on 
five  hundred  ^mx\A%  per  annum  \  although  this  laft  purchafor  pays  ^°^^'»  33^, 
money,  vet  he  (hall  not  avoid  the  firft  conveyance ;  for  the  ftatute  ^^'  *    ' 
was  made  to  help  thofe  who  came  to  land  upon  good  confidera-  1.  fii.Com.x9€. 
tion  lawfully,  and  not  without  confideration,  or  by  any  indireft 
mqans:  and  this  cafe  hath  been  refolved. — Walmsley  acccrd. 
For  it  is  not  void  againft  all ;  no  more  than  if  a  fraudulent  gift  be 
of  goods,  it  is  not  fraud  by  the  13.  EU%.  c.  5.  againft  all,  but  only 
'againft  his  creditor,  but  remains  good  againft  iht  donor  h\m{c\i{a)\  6.Co.^i.*^*^ 
— Beaumond.    This  is  not  void  againft  all,  as  a  feoffment  upon  3'  Colso! 
maintenance  or  champerty  is   not  void  againft  the  feoffor,  but  vdv.  196. 
againft  him  who  hath  right.     And  I  was  privy  to  a  cafe  which  was  Cro,  Jac,x7i. 
refolved  by  the  two  Chief  Juftices  and  three  other  Juftices,  viz. 
One  made  a  leafe  for  eighty  years  without  confideration,  and  after- 
wards conveyed  the  land  to  his  wife  for  a  jointure  after  marriage. 
And  they  refolved,  bccaufe  this  laft  conveyance  was  voluntary 
without  valuable  confideration,  that  the  wife  could  not  avoid  the 
fprmer  leafe,  by  averring  that  it  was  fraudulent. — Owen  accorded 
^   *  '       •  '  witl^ 
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Uftow       trith  them  tn  omnibus  \  and  faid,  that  he  was  at  the  making  of  this 
^imtmj^       ftatutc,  wherein  fpecial  care  was  taken,  that  there  fhonld  not  be 
any  words  which  fliould  extend  to  purchafors,  but  fuch  as  paid 
money,  or  other  good  confideration  kf  their  purchafc.     Where- 
fore it  was  adjudged  for  the  defendant.     V,  3.  Lo.  83, 

^^««  9-  Auftye  againjl  Fawkencr.  * 

i^ '  n*^h!d^^^  R  EPLEVIN.  The  defendant  avows  for  damage  feaf ant.  The 
ft!ription,*itir^  plaintiff  juftifics,  for  that  he  had  a  clofc  adjoming  to  the  dc- 
aided, after ver-  fendant's  dole;  and  that  the  defendant  and  all  the  occupiers  of 
«»ia,  by  the  fta.  the  faid  clofe  from  time  whereof,  &c.  had  ufcd  to  repair  the  fences 
tutes  oijwfmU,  between  tlie  clofes ;  and  for  not  fuiBcient  inclofing,  his  beafts  en- 
Poft^77S.*^^'  tered,  &c.  Iffue  was  taken  upon  the  prefcription,  and  found  for 
(458.)  '  ^^^  avowant ;  and  now  moved  in  arrcft  of  judgment,  that  the 
prefcription,  **  that  even  occupier,"  &c.  is  too  general ;  for 
Ydv.  74.  tenant  at  will,  or  at  fulferance,  or  a  diflcifor,  are  occupiers.— 
Cro.jac.31*,  Walmsley.  True  it  is,  the  prefcription  is  not. good:  for  this 
Hob? Ml**  inclofurc  is  a  charge  upon  the  land  ;  and  they  who  are  only  occu- 
1.  Com.  Dig.  piers,  as  adiileifor,  tenant  at  will,  or  fufferance,  cannot  charge 
331.  the  land  therewith :  but   it  ought  to  have  been,   that  he  and 

^sl^'^^r  ^^  ^^^^  whofe  eftate,  &c.  But  fuch  a  prefcription  to  pay  fo 
Ante  I  Sol '  much  in  difchargc  of  tithes  by  tlxc  occupiers  of  lands,  hath  been 
j>aft/455.'  allowed  to  be  good  ;  for  that  goes  in  difchargc,  and  for  thclxncfit 
of  the  land,  and  tithes  arife  upon  the  occupying  the  land.  But 
yet  in  regard  that  ifluc  is  taken  upon  this  prelcription,  and  a  ver- 
dift  hath  found  it,  this  is  not  any  caufe  for  flaying  judgment,  but 
it  is  aided  by  the  l^attite  of  jeo/aih  (a). — And  thereto  the  other 
Justices  agreed,  ^iz.  that  the  prefcription  was  not  good,  and 
that  it  was  helped  by  the  faid  ftatute.     Wherefore,  &c. 

(«)  See  31.  Hen.  3.  c.  30.  and  4.  &  5.  Ann  c.  t6« 

Ca»i  10.  Grjrfman  agairifi  Lewes,  Parfon  of  Kinglland. 

Payment  of  one  pROHIBlTION.  For  fuing  for  tithes  of  cows,  fteers,  oxen, 
fpcciei  of  tithe  I  horfes,  &c.  Wherein  he  furmifed  a  cuftom,  that  every  'pa- 
by^paylnga^  rilhioner  ftould  pay  for  every  milch  cow  one  penny  by  the  year, 
moJpt  for  and  for  every  other  cow  an  half-penny  per  annum^  in  recompencc 

another.  and  difcharge  of  all  tithes  of  cows,  oxen,  fteers,  and  calves  ;  and 

Ante,  363.  jjjfQ  a  penny  for  every  mare,  in  difcharge  of  .all  tithes  of  ali 
***>"•  475'  7»fi«  Jiorfes,  mares,  and  colts  there.  And  it  was  thereupon  demurred, 
Moor,  446  911.  iind  confultation  prayed.  For  tithes  paid  for  one  thing,  can- 
**i^^ft  6^***  ^^^  ^  intended  a  recompencc  for  tithes  of  another  thing,  where 
I.  Mod. 229*.  tithes  are  refponfible  for  both  in  kind:  and  therefore  it  was 
Carth.461.  adjudged  in  Sir  Charles  MdrnforLS  Cafe^  where  one  prcfcribed. 
Salk.  657.  to  pay  the  tenth  part  of  corn  in  the  Incaf,  for  the  tithes  of  all 
LH^R^^"*  ^°*  "^^^^^^  ^^  ^"  ^^^  fhcaf,  and  of  all  which  is  raked;  and  adjudged 
*  j*4'/^"*  to  be  a  void  prefcription,  becaufe  he  is  to  pay  tithes  of  both  of 
a.Ld.Rry.iil^,  them.  It  is  alfo  unreafonable  ;  for  then  he  may  put  the  lefler  part 
5.  Bac.  Abr.  83.  in  fhcafs,  and  leave  the  greater  part  to  be  raked.  And  the  opinion 
a.Pccr.  wm.  of  Fitz.  N.  B.  53.  G.  that  tithes  Ihall  not  be  paid  for  the  agift- 
Woodinft  nient  of  cattle,  ]s  no  law. —And  of  that  opinion  was  the  whole 
^,  Saik.  657J*'  Court,  that  this  prefcription  is  hot  good  to  be  difcharged  of  one 
^ithc  by  the  payment  gf  another ;  for  he  ought  \o  pay  fomcwhat 

for 
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Tor  the  tithe  of  every  thing  which  is  due.     And  if  tithes  (hould     C»Y5MAit 
not  be  paid  for  the  agiftment  of  cattle,  he  might  employ  all  his       ^I'^V* 
land  in  feeding  of  barren  cattle,  and  fo  defraud  the  parfon  of  his       *'^w»». 
tithes.     And  a  fpecial  conf^iltation  was  afterwards  awarded  dum^ 
modo  mn  agatur  de  dtcimis^  For  milch-kine,  draught  oxen,  or  bcafts 
agifted  for  provifion  for  his  houfe.     Godolphitis  R^p.  384. 

Jennings  j^j/>y/ Bragg.                                  Ca8«ix. 
P  JECTIONB  FIRM-*.    Upon  a  fpecial  verdift  the  cafe  was,  AJiffif,,otA 
^  That  a  diffeifee'madc  a  leafe  for  years,  and  delivered  it  as  an  <^poiitmoa 
cfcrow  to  a  ftranger,  commanding  him  to  enter  into  the  land,  and  foryorLarS 
then  to  deliver  it  as  his  deed,  who  did  it  accordingly :  and,  Whc-  dolivcra  it  ai  oi 
ther  this  was  a  good  leafe  or  not  ?  was  the  queftion.     And  it  was  efcrew  to  a 
moved,  that  it  was  not ;  for  when  it  is  delivered  as  an  efcrow,  and  ^^^»  who 
afterwards  is  delivered  upon  the  land  as  the  dcpd  of  the  diffeifee,  j^JuJId  M^thT 
that  hath  relation  to  the  time  of  the  delivering  it  as  an  efcrow  to  dead  of  the 
be  his  deed ;  at  which  time  he  had  but  a  right  to  the  land,  and  his  idibr.    ^.  if 
leafe  was  not  good.     As  if  an  infant  or  feme  covert  fhould  deliver  **^«  «•  a^ood 
a  deed  as  an  cfcrow,  and  it  is  delivered  after  full  age,  or  when  flie  ^^^ 
is  fole,  yet  it  is  void ;  for  it  hath  relation  to  the  firfl  delivery  ;  fo    ^  '^  '^" 
}  converfo^  where  z  feme  foU  delivers  a  deed  as  an  efcrow,  &c. —  Co.  Lit.41. 
And-'^       "  ..  ^  .         r  • ,  r 

by 

ment, 

Jane  memory^  which  is  delivered  by  the  attorney,  when  he  is  mn  s**- 
compos  mentis ;  yet  it  is  good,  becauie  it  hath  relation  to  the  authority  3-^*»«-  AW^ao. 
before. — But  Andersom  faid,  it  was  a  good  leafe  in  this  cafe  ;  for  Jl.^^^  *^^^*' 
it  was  not  his  deed  until  the  fecond  dtlivcry,  at  which  time  he  725.  ^''^*^* 
had  good  right  and  power  to  let  it.     Wherefore,  &c. — Sed  ad-  shcp,Toudu 
JQumatur.  3.  Co,  35.  7o» 

Belford  agalnft  Foord,  Cah  t%. 

npRESPASS.     The  cafe  was,  A  prebend  of  Sarum  made  a  leafe  A  prebend 
-■■   for  feventy  years,  and  the  dean  and  chapter  coafirm  concef^^^^^^^^^^ 
Jtonem  pnedlef  for  fifty-one  years,  et  non  ultra  \  the  ilfty-onc  years  ^J^*!|*^ 
are  now  expired:  and,  Whether  this  were  nov/  a  good  leafe  againft  chapter  confirm 
the  fucceflbr  ?  was  the  qucftion. — Glakvilk  moved,  that  it  was  tht Jaid dtmfg 
good ;  for  the  term  is  a  thing  entire,  and  therefore  cannot  be  ap-  ^o*"  5>  y^^ 
portioned  by  their  confirmation.    And  licre  they  confirm  dl?nif'V!f.'!^^'''' 
Jionem  pradUlam^  which  is  the  whole  term,   which  fhall  not  l-jc  finmrion^tiie 
controlled  by  the  ^bfequent  words.     This  confirmation  alfo  is  whole  remi  of 
but  a  confent,  and  therefore  cannot  be  given  conditionally,  or  in  r^vcmy  years, 
any  other  manner  than  the  thing  itfclf  whereto  it  is  annexed,  is  ^'*^^-472^. 
given.     And  the  difference  is  betwixt  a  confent  and  an  intcrcft  ;  r^.?^^*  ^''.!i 
for  he  that  hath  an  intereft,   may  therero  annex  a  condition  or  Uoar^^lLiu 
limitation.     And  if  the  prebend's  fuccelibr  be  to  bring  his  aftion  Co.  Lit.  300. 
ofwafie,  he  ought  to  count  upon  a  icife  for  feventy  years,  and  l^cndi.  23S. 
that  they  had  alfented  thereto;  and  7.  ///;».  4.  is,  that  afient  be- !:  ^^**- 4-7* 
fore  the  grant  is  fufficicnt.— Anderson.     If  tlie  IciTor  is  to  bring  3.^Bac!Ab.tB4, 
waile,  he  fhall  count  of  a  leafe  for  feventy  years.     But  after  his    '      *     "^  T 
death,  if  the  fucceflbr  brings  waflc,  he  (liall  Ihew  the  confirmation* 
and  efpccial  matter. — Walmsley.     The  leafe  is  made  good  for 
all  the  years  ;  for  all  the  right  and  intereft  remained  in  the  pre- 
jbeijd,  and  the  dean  ^ud  chapter  have  ooly  ^^  goufcnt,  wl^ich  can- 
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BsLFORb      not  be  apportioned ;  but  they  ought  to  aiient  to  all,  or  to  no  part ; 

^*"5/*       for  their  confcnt  goes  only  to  the  a^ion,  which  is  to  the  making 

^'^'       of  the  leafe;  and  not  to  the  tiling  aded,  which  is  the  intereft  of 

the  leafe :  then  when  they  confented  to  the  making  of  the  leafe, 

they  had  done  all  which  they  could  do,  and  had  nothing  to  do 

with  the  leafe  itfelf.     But  Anderson  and  the  other  Justices 

held  ftrongly,  that  the  leafe  was  not  good  but  for  fifty -one  years 

only ;  for  tliey  at  their  eleftion  might  confirm  for  all  or  for  part, 

and  the  confirmation  fhall  not  be  taken  larger  than  they  have 

made  it :  but  if  they  confirmed  the  demife,  and  not  ihewn  for  what 

lucd^^n*  and  ^^^^  ^^  fhould  be  the  entire  term.     But  when  they  fay  for  fift}-- 

adjudged  that     one  years,  et  non  ultra^  that  very  well  qualifies  what  is  precedent, 

the  confinna-    and  it  fhall  not  be  conflrucd  larger,  &c.     Wherefore,  &c. — £i 

rion  went  to  all,  adjournatur  ia) . 

Cass  13.  Parker  agalnji  Parker, 

Hbwanawaitl  TNEBT  Upon  an  obligation,  conditioned  to  fland  to  the  arbi- 
Sstobe  dc-  ^^  tration  of  J.  S.  fo  as  it  be  delivered  to  either  of  the  parties  bc- 
livertd.  {q^g  ATichaetmas.    The  defendant  pleads,  that  no  part  of  the  arbi- 

trament was  delivered  unto  him  before  Michaelmas:    And  it  ^as 
thereupon  demurred ;  becaufe  if  it  were  delivered  to  any  of  them, 
it  fufficed. — But  all  the  Justice.s  (Anderson  ahfente)  held, 
that  one  part  of  the  arbitrament  ought  to  be  delivered  to  each 
(a)  Poto,  797,  p^y^^  jCq  j^5  jjg  might  take  notice  thereof ;  and  this  word   either 
Uwodtoeach.   "^*"  ^  expounded  as  every, — But  when  Anderson   came  in 
Z.  c.  B.  Pa*.*  court,  being  moved  unto  him,  he  doubted  thereof:  and  the  matter 
.  ri»*i MSSn     was  referred  again  to  arbitration  (a). 

Caie  i4«  Wormleighton  againft  Burton. 

Triw'tj  Term»  37.  Eiiz.    Roll  aS384. 

jurifdiaionof    Tl  EPLEVIN,     The  defendant  made  conufance  as  bailiff  to  Sir 
>hc  court  ket.     JlV  pj^ij^  Greville^  for  tliat  he  had  a  leet  within  his  manor  of  D. 
^.  Hawk.  p.  c.  ^^^  ^j^j^^  ^^  fy^jj  ^  court  'the  plaintiff  was  amerced  for  putting  his 
/Ut  "4«         gecfe  upon  the  common  there;  and  for  that  amercement  diftrained. 
— And  becaufe  it  was  not  Ihewn  that  the  common  was  within  the 
leet ;  as  alfo,  becaufe  the  Court  held,  that  it  was  not  any  article 
inquirable  in  a  leet,  nor  punilhablc  there ;  it  was  adjudged  with- 
out argument  for  the  plaintiff.    . 

e^,»  ,5.  Woriley  and  his  Son  againft  CharAock. 

audita  A  UDITA  QIJERELA,  to  avoid  an  execution  upon  a  ftatute, 
lt"/lby  two;  -""  vhcre  outlawry  in  one  of  the  plaintiffs  was  pleaded.  And 
ff  outlawry  of  |t:hereupoi>  a  demurrer  in  law,  whether  it  might  be  pleaded  in  that 
pne  be  pleaded,  f^\^^  which  is  only  to  be  difcharged,  and  not  to  recover  any  matter, 
the  other  fliaU  g^^  j^  ^^  ^.^j^j  ^^  ^^  ^  g^^j  pj^^  .  ^hcrcupon  the  Other  plain- 
a^fl™c*  tiff  pr^ytd  ff4mmons  and  feverance,  fo  that  he  only  might  fue.— And 
Port.  472.  549.  ALL  theJustices,  exccpt  Walmsley,  held,  that  he  might 
€35.  «9*'         well  have  it,  for  that  in  this  cafe  they  only  fue  to  be  difcharged  : 

wherefore  the  nonfuit  of  the  one  (hall  not  prejudice  the  other.  It  is 
^  ^Co*^*  ^'  a  ^^^  ^o  difchapge  their  land;  in  which  cafe  it  is  not  reafonable  that 
Oo.  Jac-'42s.  *  an  aft  of  the  one  fhould  make  the  other  man's  land  to  be  charged, 

— But  Walmsley  doubted  thereof:   and  tb^rcfore  it  was  ad* 

journed.     yide  34.  H(rf»  6.  3?, 
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Hart  againji  Brewer  and  HariTon.  c^n  i6. 

7riiutj  Terrrtf  36.  9r  37.  EUk.      Roll  2042, 

PJECTIONE  FIRMiE.    It  was  found  bv  a  fp«cial^erdia,  ,f  j^^^,^^ 
^    That  one  Hffjlj  26.  Hen.  6.  devifcd  two  houfcs  in  /i^^/*rd«idcT»fed,aiida 
in  London  (being  the  houfes  now  in  qucftion)  to  the  churchwar-  «riaw  part  of 
dens  of  5/.  Stephen's  to  thefe  ufes.     Firft,  To  find  an  oiit,  and  to  their  value 
bcftow  three  Ihillings  and  four  pence  annually  upon  an  obit  in  the  ^''^^g"*']^ 
church  of  St.  Steven's.     Secondly,  To  repair  the  fame  houfes.  ^f^^jj^in^'JlJ^ 
Thirdly,  To  beftow  the  refidue  of  the  profits  about  reparations  of  t^v, and  another 
the  fame  church  of  St.  Stephen* Sy  and  to  provide  ornaments  in  the  part  for  the 
fame  church.    But  the  devife  was  conditional,  that  if  they  fiiiled  in  reparation  and 
finding  the  obity  that  then  the  cftatc  Ihould  ceafe,  and  the  land^^^^ll^ 
Ihould  be  to  the  mayor  and  commonalty  of  London  \  and  that  only  is  forfeited 
they  Ihould  find  that  obity  and  repair  the  tenements,  and  beftow  which  it  given 
the  refidue  of  tlie  profits  upon  London-bridge.     And  they  found  the  «?»*>«  fuper«- 
ftatutc  of  I.  Edw.  6.  c.  14. ;  and  that  the  obit  was  well  maintained  **®'"  "*'• 
within  five  years  before  the  ftatute,  and  derived  title  to  the  defw-n  •  «•  Oo-tj. 
dam  undoc  the  queen;  and  the  fucceflbrs  of  the  churchwardens^?^  ii»,ita« 
madcalcafe  to  the  plaintiff:  and,  Whether  thefe  houfes  were^^i^^'^^ 
given  to  the  queen  r  was  the  queftion. — Dani£l  moved,  that  Moor^  16$. 
they  were  ;  for  the  obit  is  the  principal  thing  why  the  houfes  were  «.Ro.Rep,»o<» 
dfcvifed :  and  the  reparation  of  the  houfes  and  church  arc   but  ^^^  ^-'-^^i^ 
acccflaries,  without  which  the  obit  could  not  be  miaintaincd ;  but  ^Sj'%^^' 
if  it  had  been  to  make  the  reparation,  or  for  the  ornaments  of  Latch.  sS*. 
another  church,  it  had  been  otherwife.     Wherefore,  &c — But 
ALL  THE  Justices  held  l-  contra^  and  for  the  piaintiiF,  that  the 
queen  Ihould  have  no  more  but  that  which  was  appointed  for  the 
maintenance  of  the  obit ;  and  that  fliefhould  not  have  that  which. 
was  given  for  the  other  ufe  of  rcp:\ration  anJ  finding  ornaments  ; 
for  although  the  obit  is  appointed  to  be  in  the  church,  yet  the 
church  is  for  divers  other  good  purpofcs  ;  and  for  tho/c  good 
ufes  the  church  ought  to  be  repaired,  and  to  have  ornaments* 
And  the  letter  of  the  llatute  is  plain,  that  the  king  fhali  have  that 
only  which  is  given  to  fupcrftitious  ufes.     And  Walmsljsy  faid, 
that  the  cafe  of  the  town  of  IVakefield^  where  houfe  and  lands  were 
t^ivcn  to  give  part  of  the  profits  to  a  prieft  to  fay  mafs,  and  other 
part  of  the  profits  for  tlie  reparation  of  the  fald  houfe,  and  other 
pnrt  of  the  profits  to  repair  certain  bridges,  it  was  adjudged  that 
the  queen  mould  have  all  but  what  was  given  for  the  reparation -of 
the  bridges.     And  Beaumond  faid,  that  he  was  of  counfel  in  a 
cafe  in  the  queen's  bench,  where  land  was  given  to  find  a  prieft  to 
fay  mafs,  and  alfo  to  give  part  to  the  poor  j  and  bccaafe  the  part  to 
be  given  to  the  poor  was  inccrtain,  the  queeji  had  all  ;  but  there  is 
anexprcfs  difference  by  the  letter  of  the  ftatute  between  land  given 
for  the  maintenance  of  an  ohity  and  land  given  for  the  muintenancc 
of  a  prieft.     Wherefore  it  was  adjudged  for  the  plaintiff. 

Scot  a^ainft^iY  Anth.  Mayn.  Cas*  17. 

p\EBT  upon  an  obligation,  conditioned  for  the  performance  of  if  a  knbr 

covenant  in  an  indenture,  wherein  Mayn  the  defendant  had  covmants  to 
let  to  the  plaintiff  certain  land  for  twenty-one  years,  and  cove-"''^*^"'^^ 

l«i*e  updn  Air- 
render  of  the  old  one,  and  di<ahk$  himfclf  by  levying  a  finf,  th-  condition  is  broken,  thoagh  the  Icfftt 
4ocs  not  offer  to  fiirreoder.  Poft.  479.-2.  And.  tS  S.  C.  5.  Co.  20.  b.  Tones,  314.  Moor,  45a. 
Poph.  109.    Bum.  aa.     i.  Bac.  Abr.418.     3.  Bac.  Abr.713,     2.  Bl.  Rep.  1  iqo.     Douglto. 

CRO.  £Ltz.  PART  I.  G  g  nanted 
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Scot        nantcd  witli  him,  that  upon  the  furrcnder  of  that  Icafc  at  any  time 
againji       during  his  Icafc,  he  would  make  him  a  new  leafe  for  fo  many 
Sir  anth.     y^^^^  ^^^     The  defendant  pleaded,  that  the  pl^iitifF  had  not  fur- 
^^^*       rendered  unto  him,  &c.     The  plaintiff  ihews,  tlaat  the  defendant 
had  levied  a  fine  of  thofc  lands  fur  conufance  dc  droit  come  ceoy   l^c 
to  Sir  John  Savage,     And  it  was  thereupon  demurred  ;  becaufe  he 
dotli  not  aver,  that  he   offered   to  make  him  a  furrcnder,   al- 
though he  were  not  able  to  accept  thereof,  nor  to  make  a  new 
leafe. — But  all  the  Court  held,  thatthere  needed  not  any  ten- 
der to  be  made  of  the  furrender,  when  he  hath  difabled  himfelf  t^ 
accept  thereof  by  his  own  aft,  or  to  make  a  new  leafe.     Where- 
fore it  was  adjudged  for  the  plaintiff.     And  error  was  afterwards 
brought  theieupon,  and  the  judgment  affirmed. 

See  S.  &  9.  VViU.  3.  c.  II.  f.  8. 

Cass  iS.  Bucklcr  agdinfi  Harvy. 

A.  being  tenant  IJ^  JECTIONE  FIRM^.  Upon  a  fpecial  verdift  the  cafe  was, 
forUfc,Biakc$a  t-  Tenant  for  life,  remainder  to  A  Bucklcr  in  tail.  Tenant  for 
^^and'ih^'**^  ^^^^»  4th  iWi^rf/t,  20.  Eliz.  makes  a  leafe  for  four  years  ;  and  after- 
grantjthc  wards  iith  Jprtl^  20.  EU%.  grants  the  reverfion  habendum  tenements. 

reyierrioo  for  his  pnedi^a^  from  Midfummer  next  enfuing,  for  the  life  of  tlic  grantor: 
QjtpJife^  C.  after  Midfummer  the  leflec  for  years  attorns  ;^  the  term  afterwards 
^\\idfT^  r**™  expires  ;  the  grantee  enters  ;  the  grantor  levies  a  fine  unto  him 
texte^g.Thef'^''  conufance  de  droit  come  ceo^  fsfr. ;  the  tenant  in  tail  in  remainc?er 
R-ant  is  voi<l,  enters  for  the  forfeiture,  and  lets  it  to  the  plaintiff,  upon  whom  the 
thoush  the  defendant,  being  tlie  grantee  in  reverfion,  re-enters,  the  firft  tenaiit 
iciTw  attorns      f^^ Y\k  being  yet  alive.     Etji,  bfc 

Commence-  "^he  firft  qucflion  was.  Whether  by  this  grant  of  the  reverfion 

mcnt ;  and  if     habendum  after  Afidfummer^  and  the  attornment  made  after  Md- 
c.  after  the       Jummer^  the  grant  be  good  or  void  i* 
expiration cf  the      Secondly,  Admitting  it  to  be  void.  If  when  the  grantee  enters, 

^^^T*  .1"!"*  .  and  he  being  in  bv  difleifin,  the  tenant  for  life  levies  a  fine  to  him 
"unacr  this  grant,  r  i     1   '-  c_»        11         1  •    1         r     r  •  n  • 

and  yf.  levies  a  J^^  conujance  de  droit  come  ceo^  tsfc,  whether  this  be  a  lorieitiire  or  his 

fine  to  him,  it    ellatc  or  not  ? 

u  a  forfeiture  of      It  was  argued  »by  He  ale,  for  the  p!ainttff\  and  by  Harris,  fir 

the'rcnwindcr-  WalmsLEY,  5^f//?/V^.  A  grant  of  a  rcverfion,  habendum  z^ter 
man  may  enter  the  death  of  the  tennat  for  life,  is  good  ;  for  fo  is  the  courfe  in  fines ; 
1  oil.  5?5.  for  this  limitation  is  as  to  the  having  the  poflcflion ,  and  not  as  to 
s.c.  a.  Co.  55.  the  having  tlie  reverfion,  for  that  is  in  the  grantee  prefently  ;  hut 
Moor,  413.        wiicn  a  levcifion  is   granted  haaendum  after  a  day  future,  he  is 

2.  And.  29,  thereby  excluded  to  have  the  reverfion  until  that  time,  and  there- 
to 1.252.  fore  it  is  utterly  void;  ^nd  tht  ha /^errdi/m  fliall  not  be  void,  but 
lo.vin.  37?.  where  *it  is  not  requifite,  as  in  relcafe  of  a  right,  or  grant  of  a 
Hob.  170. 175.  term  ;  but  J  ere  the  habendum  is  neccflary  to  (hew  the  eftate :  but 

3.  Co.  94.  as  to  the  forfeiture  I  make  fome  doubt ;  for  I  know  not  how  there 
Pye'  ^2^'  ^^^  ^  ^  forfeiture  to  him  who  hath  not  any  reverfion  ;  for  by  ilic 
».  Vent.  204.  entry  of  the  grantee,  it  is  difleifin  ;  and  all  remainders  and  rcver- 
3.  Co.. 21.  a.  fions  are  taken  from  the  parties  in  whom  they  were.  And,  How 
Cro.  Jac.  660.  can  one  forfeit  an  ellate  which  he  hath  not  ?  as  here  he  hath  not 
**Com*D'^*  who  levied  the  fine.  And  it  hatli  been  held  in  this  court,  by 
»i9.°2'^9.  ^'  Lord  Dyer  and  others,  that  if  he  in  remainder  for  life  levies  a 
a.  Bac.  Abr.  finey«r  conufance  de  droit  come  ceoy  ^c.  that  it  is  not  any  forfeiture; 
487.496.      x»  Wood'*  Con.  81,  50X.  57S. 
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for  It  is  biU  as  a  rcleafe:  and  therefore  10.  Ediu,  4.  rent  cannot  be     Buckli* 
refervcd  upon  fuch  a  fine  ;  and  there  is  not  any  book  that  it  fliould      ^Z'^"'ft 
be  a  forte itu re. 

Anderson,  Chief  Jujlkc.  Iris  clear  that  it  is  afopfeiturc;  and 
it  is  not  by  reafon  of  any  eftoppcl,  but  by  reafon  of  the  prejudice 
to  him  in  reverfion  :  and  although  the  tenant  for  life  hath  but  a 
right,  yet  when  h^  hath  levied  a  fine,  he  in  the  remainder  might 
enter  prefcntly  for  the  forfeiture  upon  the  diflcifor  ;  but  if  he  iiad 
relcafcd  by  fine,  there  (hould  not  be  any  forfeiture,  but  by  that  fine 
levied  every  one  Ihould  be  concluded,  but  that  he  gave  a  fee  hj 
the  fine ;  and  it  is  not  material,  although  that  he  in  remainder  be  a 
ftranger  thereto :  as  if  a  ftranger  brings  v/aftc  againft  tenant  for  life, 
and  he  pleads  nulwajh  fah\  or  if  tenant  for  life  prays  in  aid  of  a  ^  *«**5-'** 
ftranger,  he  in  remainder  is  a  ftranger  to  thefe  records  ;  yet  he  fhall 
take  advantage  in  regard  of  the  prejudice  to  the  reverfion.  For  the 
firft  point  1  doubt;  but  1  conceive  the  grant  to  be  void ;  and  tliat 
he  by  his  entry  is  a  difleifor. 

Beaumond,  Juji'ue,  The  grant  is  void:  for  if  the  eftate  had 
palled  by  the  livery,  it  had  been  clearly  void  ;  and  the  fame  law  is 
here  ;  for  the  habendum  is  not  void  otherwifc:  but  in  regard  that 
no  eftate  is  limited  in  the  premifes  ;  and  becaufe  the  habendum 
limits  the  eftate,  and  all  the  eftates  depend  upon  that  which  is 
void,  and  the  grant  being  void,  the  grantee  by  his  entry  is  a  dilfei- 
for;  and  yet  there  Ihall  be  a  forfeiture  of  the  tenant  for  life,  in 
regard  he  prefumed  to  give  a  greater  eftate  than  he  had.  Where- 
fore, &c. 

Owen,  Jvjlice^  was  abfent  in  tne  dutchy  chamber,  and  it  was 
there  adjourned. — But  afterwards.  Pafch.  38.  E/iz^wpon  thefe  lea- 
fops  it  was  adjudged  to  be  a  forfeiture,  and  the  entry  of  him  in 
revei-fion  to  be  lawful  {a), 

{a)  This  cafe  was  argued  in  the  queen's  -bench,  upon  another  fpccial  vcrdid,  and  die 
Judges  tltere  were  of  the  fame  opinion,    i'oft.  5S6. 

Wcntwonh  agaitift  Wentworth.  Cah  19. 

"rvOWER.     The  tenant  plead;,   that  he  by  deed  indented  grant-  A  jrant  of  a 
^^  ed  a  rentoutof  that  land  to  thedcmmdant  in  recompence  of'*"'^.'^'» 
her  dower,  which  ftie  accepted,  he.     The  demandant  by  rephca-  ^^"Ijf^^y"  ^^^} 
tion  confefles  the  grant  of  the  rent  and  her  acceptance  ;  but  that  in  *"nd  the ind^nt*^ 
the  fame  indenture  there  was  a  condition,  tiiar  if  tlie  rent  Ihould  turebrvoid,  on 
not  be  paid  within  a  month,  ^cc.  that  tlie  rent  fhould  ceafe,  and  oon-paymcm  at 
the  deed  Ihould  be  void;  and  faith  that  the  rent  was  not  paid.  [J^7''*"^' 
Thereupon  the  tenant    demurred. — Glanvixe, /?r  the  ^^^ant.f^J^^f^' 
argued,  that  the  demandant  Ihonld  be  barred;  for  dower  is  of  dower  j  but  if 
common  ri^lit,  and  may  be  afligned  in  lands,  or  in  rent  out  of  the  the  demandant 
lands  ;  and  the  condition  annexed  to  tb.at  atfignment  is  void  ;  for  h«  accepted  it, 
Iheis  mparavicimt  ;  as  2   Edw.  4.  Executor  delivers  a  legacy  upon  J"  ^^^^^*'"^*" 
condition,  tlic  condition  is  void.    It  is  not  fliewn  alfo  that  ftie'fherha^ii  be  ^"* 
demanded  the  rent ;  and  then  the  condition  is  not  broken. — Drew  re^orcd  to  her 
e  contra.     The  condition  is  well  annexed  to  the  grant,  and  therefore  ^''•^  of  dower, 
it  is  not  any  bar  to  her  dower ;  for  it  is  not  abfolutely,  but  condi-  'I'^'^!!^ ?"  *^ 
tionally  alfigned  ;  and  recompence  of  dower  ought  to  be  as  abfolute  fndenture  a*  « 
|i:id  bcnvficial  h^  dower  itfelf;  and  it  is  not  like  to  a  jointure 'ra./,'  and  not 

_    .     -  _  ^  ,  at  an  afpvnmtntn 

JViU,  642 -^Oyer,  ,61.     Nov,  55,     i.  Roll  Abr.  684.      Co.  Lit.  14.  b. 

.G  g  3^  aflurcd 
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alTurcd  upon  a  condition  (as  Vernon  5  Cafe  is),  which  may  well  be, 

becaufe  the  ftatute  makes  it  a  bar  if  fhe  accept  thereof:  here  alfo 

'  necdcth  not  any  demand  ;  becaufe  Ihe  is  not  to  defeat  an  cftatc 

thereby,  nor  is  the  non-payment,  thereof  penal.— Walmsley. 

As  this  cafe  is  pleaded,  there  is  not  any  ailignment  of  the  rent  for 

the  dower ;  and  therefore  it  is  not  any  bar  of  dower  ;  for  it  is 

pleaded,  quod  dedit  et  conccfftt  unum  annuaUm  reddlium^  l^c.  \    and 

although  dedtt  et  concejfii  arc  good  words  in  the  deed,  yet  when  the 

tenant  is  to  <  plead  it,  he  is  to  plead  it  in  apt  words,  vi%^  qmd 

afftgnavlt ;  for  a  gift  of  rent  or  land  is  no  bar  to  dower ;  and  to 

thatpurpofc  1  have  feen  a  cafe  in  the  years  o(  £dw.  2.  in  the  book 

at  large,  where  it  was  pleaded,  that  the  fon  granted  land  in  dower 

to  his/eme  ex  qffenfu  patris  :  and  ruled  that  it  was  not  good  ;  for  it 

ought  to  have  Deen  ajfgnavit ;  for  in  pleading  every  one  ought  to 

plead  according  to  law :  and  as  it  is  here  pleaded,  the  feme  may 

have  a  writ  of  annuity  upon  this  grant,  \^;liich  flie  cannot  have  if 

it  were  an  affignment ;  and  the  words  of  the  deed  being  dedit^  {^r. 

the  intent  of  the  parties  to  have  it  a  grant  doth  thereby  appear ;  as 

alfo  by  annexing  a  condition  thereto  i  for  it  is  clear  that  a  condi- 

tion  cannot  be  annexed  to  an  alFignment  of  dower ;  and  the  tenant 

againft  whom  it  is  hath  pleaded  it  as  a  grant ;  and  if  he  hath  eleftion 

to  ufe  it  as  he  will  (as  in  many  cafes  a  man  (hall  have),  yet  he  hath 

here  made  his  cleftion  to  have  it  as  a  grant ;  and  we  may  not  take 

itothcrwife :  and  as  to  the  .demand,  it  needed  not,  when  (he  is  not 

to  deftroy  the  elbtc ;  for  the  condition  being,  that  if  the  rent  be 

not  paid,  itfhall  be  void,  it  is  penal  to  the  heir,  for  then  ihe  Ihall 

be  reilorcd  to  her  dov.cr ;  aiid  tlicrefore  the  heir  fhall  do  the  firft 

aft  by  his  tender,  and  therefore  it  was  adjudged  in  a  cafe  wherein  I 

was  of  counfeliii  this  court:  adtvife  made  of  a  rent  out  of  land  to 

one,  and  a  dcvife  of  the  land  itfelf  to  another  upon  condition  to 

pay  the  rent,  thedevifeeof  the  land  ought  to  pay  the  rent  without 

demand  in  falvation  of  his  land. — Beaumond  accord,     1  agree 

that  an  aflignment  of  land  for  dower,  or  of  rent  for  dower,  ought  to 

be  abfolute  \  for  the  rent  comes  in  place  tliereof,  and  fliall  bcof  tlic 

fame  nature ;    and  the  annexing  oi  a  condition  to  die  ailignment 

of  dower  is  void  :  but  here  is  not  any  alfignment,  but  it  is  a  mere 

Sjrant ;  and  there  needs  not  any  demand,  becaufe  thi^femc  is  not  to  dc- 
eatanyeftate  by  the  non-payment.  Wherefore,  &c. — Owen.  The 
j^leading  quhd  dedit  et  ceneej/it  is  good  in  fubftance,  but  not  in  form ; 
lor  it  ought  to  have  been  pleaded  ajjignavit :  but  altlvough  he  hath 
not  done  fo,  it  is  good  in  law ;  for  a  gift  in  recompencc  of  her 
dower  is  anaiTignment ;  and  although  it  be  good  in  form,  yet  it  is 
not  material,  for  that  the  other  hath  not  demurred  for  this  caufe ; 
but  for  the  condition  it  is  void,  for  the  rcafons  before  alledged  :  but 
if  it  had  been  good,  it  ought  to  have  been  demanded;  tor  upon 
the  non-payment  the  feme  is  to  take  the  land  from  the  heir,  for 
ihe  Ihall  be  reftoied  to  her  writ  of  dower. .  Wherefore,  &c. 
-—But  Walmsley  and  Beaumond  continued  their  formcropi- 
nion,  for  it  is  not  form  but  fubftance;  for  the  deed  Ihall  not 
be  taken  in  Any  otlicr  manner  than  as  he  pleads  it,  which  is  not 
any  aiiignment:  the  condition  alfo  is  not  annexed  to  the 
land,  but  ro  the  grant ;  and  for  the  condition  broken  fhe  is  not  to 
have  the  land,  but  only  to  be  reftored  to  her  a&ion  to  demand  her 
dower  j  wliercfore  there  needed  not  any  dpmand. — Andersom 

was 
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was  abfent,  and  it  was  therefore  adjourned.— Afterwards,  "Pajch.  wintwortii 
^8.  Elix^  it  was  moved  again ;  and  then  it  was  adjudged  accordingly      d^aiy 
for  the  demandant.  Wentwokth. 

Baldwin  agatnft  Smith,  Cah  20. 

Trinity  Term^  ^6.  Eliz,     Roll*  iS-jS* 

REPLEVIN.     The  iflue  was,  Whether  the  land  was  tlie  free-  H  »  devlfcj>c 
hold 
Francis 
devifcd 

**  and  next  heir  male  of  the  laid  Rohett^  and  to  the  heirs  males  of"  malfjaiiJ 
*'  thcbodyof  fuch  a  right  and  next  heir  male  oi  Robtrt ;"  and  found  "  '**  *'*'^'  *"-•'• 
further,  that  at  the  time  of  this  devife,  Robert  had  iflue  John  his  !!  l'^;f*^/^-f^ 
eldeft  fon.  The  dcvifor  died;  Robert  entered,  and  infeoffed  Kent  ^^ \lxtbnr:^yi. 
witii  warranty  ;  John  enters  ;  Kent  re-enters  after  Robert^  death  ;  tjikes  au  cttatc 
and  John  re-enters  upon  him,  &c.  Etji  upon  all  this  matter,  the  ^^'  ^'^e,  anrf  ib« 
cftateof  Kent  be  lawful  or  not,  and  that>A«  is  to  be  barred  >  was  \^^'^^^<^^ 
the  (jueltion.  ^  ,j,jj„gi, \^ ^'^^ ^ 

Firft,  Whether  this  be  an  eftate  tail,  or  for  life  only,  in  Robert?  foniivinp  at 

Secondly,  Whether  this  warranty  defccnding  upon  John^  being  the  time  of  ilie 
an  infant  (as  it  was  found  he  was),  mall  bind  him,  oecaufe  he  could  <*^^**^«-  »Mhe'<- 
not  enter  during  the  life  of  his  fether  ?  InTiw'^ 

Thirdly,  The  warranty  defccnding,  and  the  right  of  remainder  feoffment  in  fee, 
vefting  all  at  one  time.  Which  of  them  (hall  be  preferred  ?  the  remainder 

DREW,ybr  the  avowant j  moved,  that  it  is  an  eftate  tail  in  Robert^  »*  dcftroyed. 
becaufe  the  remainder  is  limited  to  his  next  heir  male  immediate ;  ^"'®'  ^^^' 
as  in  the  cafe  39.  ^JJifey  dcvifc  to  one  et  uni  httrcdi  de  corpore^  i^c,  'Co.  66.  b. 
was  taken  to  be  an  eftate  tail ;  the  remainder  alfo  fhould  otherwife  ??"  ^**'  ***  *• 
be  in  abeyance,  which  the  law  avoids  :  if  it  alfo  were  not  an  eftate  Hob'^'ilV  '^'^ 
tail,  it  is  void  ;  for  the  remainder  (hall  never  be  in  ejjc  during  the  6.  Co.  17! 
particular  eftate. — But  all  the  Justices,  Owen  abfentcj\\z\^^  2.  Lecn.  219. 
that  Robert  the  father  had  but  an  eftate  for  life  ;  for  fo  arc  the  '•^<***  Ab.s^;, 
words  plainly  ;  and  the  right  heir  ftiall  take  it  as  a  purchafor. —  ^'y*^*  "^^V 
Beaumond  held,  that  John  (hall  take  it,  and  the  remainder  fhall  /^^^ 
vcft  in  him  prefently,  living  tlie  father  \  for  the  remainder  is  li-  2.  sid.  67. 
mited  "  to  the  right  and  next  heir  of  the  father  ;**  which  words  3-  Wiir.  399.    . 
being  in  a  will  Ihall  be  taken  according  to  the  intent  of  the  de-  ^^^"'  io».a4*» 
vifor,  vi%*  to  him  who  was  then  heir-apparent ;  for  he  is,  in  the 
intcntionof  aplainman,  the  right  and  next  heir. — But  Anderson 
and  Walmsley  againft  him  in  this  pointy  and  that  this  remain- 
der ftiould  be  expectant :  but  it  was  admitted  by  them,  that  this 
remainder  being  depending  upon  an  infant,   is  good  enough. — 
Anderson  held,  that  the  warranty  Ihould  not  bind  ;  for  a  war-- 
ranty  (hall  not  bind  a  right,  but  where  he  who  fhould  be  bound 
thereby  had  time  to  avoid  it  by  his  entry :  and  therefore  it  was  ad- 
judged in  the  queen's  bench,  where  land  was  given  to  baron  and 
feme  for  their  lives,  the  remainder  to  the  next  heir  male  of  the 
body  of  the  baron^  the  remainder  to  the  baron  and  feme  in   tail, 
the  baron  levied  a.fine  with  warranty,  that  tlic  fine  ftiould  not  bar 
the  heir  male,  for  he  had  not  time  to  avoid  it  during  the  life  of  the 
baron, — Walmsley  held,  that  this  feoffment  of  itfelf  deftroys 
the  remainder,  fo  as  it  never  ftiali  come  in  effe  ;  the  warranty  alfo 
deftroys  the  remainder,  and  it  is  not  like  to  a  former  right :  and  if 
the  making  of  a  collateral  warranty  be  a  tort^  it  is  before  the  right 
aycru«d  ^nto  him ;  and  therefore  the  -remainder  here  is  not  to  be 

G  g  3  regardc4 
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^^^^M^  regarded  as  an  ancient  right.  And  I  have  the  report  of  a  cafe  in  | 
^iT...  ^^^  court,  where  a  feme  tenant  for  life,  the  remainder  to  the  right 
heir  of  tlie  barony  the  haron  made  a  feoffment  with  warranty,  the 
opinion  of  Dyer  and  others  was,  tliat  the  right  heir  of  the  tarM 
(hould  be  bound  thereby. — Beaumond.  The  warranty  cannot 
bar,  if  there  be  a  remainder  in  expeftancy ;  becaufe  a  warranty 
ought  always  to  bind  him  who  hatli  right  of  entry  or  of  aftion  : 
and  here  he  hath  not  any  of  them  in  his  father's  liie-timc,  but  the 
feoffment  of  itfelf  deftroycd  it,  becaufe  it  never  came  in  effi.  Et 
adjournatur, — Afterwards  in  7r/w.  38.  £//2.  it  was  adjudged  for  the 
avowant,  tliat  this  remainder  by  this  feoffment  and  warranty  {a) 
was  deftroyedand  barred.     Fide  i.  Co.  66. 

(«)  See  4.  Ann.  c.  i6.  f.  21.     2.  WUf.  3«2. 

CAiiat.  Palmer  againjl  Wolley, 

l^NooN  is  not  ACTION  SUR  TROVER. — A  prefcription  w^as  allcdgcd, 
^matkctovtrt  -^A.  ^Yx2X  cvery  Ihop  jn  London  fliould  be  faid  to  be  a  market 
t!td  ^^m-"'  ^^^''^  ^^^  ^^*  "^^^^^  ^^^^^^  *^^^  '  which  theCourtupon  the  firft  mo- 
properW  pur-  ^^^"  copceived  to  be  too  general  and  unreafonable  a  cuflom. — 
chafed.  Anderson  faid,  it  had  been  agreed,    that  if  one  buys  in  a  fhop 

5.  Co.  83.  ^'^y  tbing  which  appertains  not  to  his  trade,  as  to  buy  plate  in  a 
Pop.  84-  mercer  or  draper's  fhop,  it  is  not  a  marht  overt  as  to  thatpurpofc  ; 

J.  And.  344.  fo  if  the  fale  be  in  a  back  fhop,  or  in  another  place  not  open,  no 
Moor,  56U        property  fliall  be  changed  by  luch  fale. 

'  i    '^  '  See  I.  Jac,x,  c.  21.     Stra.  1187.     i.  Peer.  Will.  8.     3.  Atk.  44. 

Case  22.  Fox  agdinfi  Carlvnc. 

Entry  conge-      T^ROWNLQW,    the  prothonotary^  fliewed  me  a  record.   Trinity 

able.  ^  Tnmy  37.  EHz.  Roll  927.  in  C.  B,  Fox  v.  Car/ym\  where  upoo 

a  fpecial  vcrdift  the  cafe  was,  That  one  devifcd  land  for  years  to 

y.  S.  reddcnd*  ct  folvaid^  20  i.  armuatlm  at  Mich,  to  7.  D.  and  for 

non-payment  of  that  fum  the  heir  entered,  fuppofing  that  thofc 

Ante,  o<.        words  made  a  condition,  and  that  the  condition  wa<j  broken,  and 

that   he  therefore  might  enter.      And  his  entry  was  adjudged 

congeable. 

Cass  1.  Stubbings  ogivnft  Rothcram. 

Michaelmas  Term 9  37.  k5  3ft.  Eli^^^^In  the  Exchequer  Chemhir. 
VtxthiTdibt  nor  IJ  RROR  upon  a  judgment  given  in  an  affumpjit  againfl  an  cxc- 
«>«/>/» wiuiie  *~  cutorupon  a  promifc  of  the  teftator*s.  Where  the  plaintifl 
againft  an  cxe-  declared,  that  the  teftator  in  confideration  of  marriage  promifed  to 
promif/of  the  P^Y  ^^  ^^  plaintiff  an  hundred  pounds  ;  and  for  not  performing 
fcaator's  in  this  promife  brought  the  a£lion  ;  and  judgment  there  given  for 
confederation  of  the  plaintiff.  And  this  matter  was  alTigned  for  error,  TL'hat  the 
marriage.  aftion  lay  not  againft  an  executor. — And  all  the  Justices  and 

FoiT'  '"^         Barons  (except  Clerk,  Baron)  held  it  to  be  erroneous,  for  thi<5 
^  '^^'^'        caufe.     For  Anderson  faid,  the  reafon  why  debt  lies  not  againfV 
^'c^^^  an  executor  upon  the  contraft  of  the  teftator's,  is  becaufe  the  law 

i.vi.^  "^  **  ^oth  not  intend  that  he  is  privy  thereto,  or  can  have  notice  therc- 
Cowp.sS?4.375.  of;  and  he  cannot  gage  his  law  for  fuch  a  debt  as  the  teftator  might  ; 
and  when  debt  will  not  lie,  it  is  not  fit  that  this  aSion  upon  a 
bare  promife  Ihouldtie  him;  for  it  ftands  alluponone  reafon  ;  and 
if  thefe  adions  Ihould  be  allowable,  it  would  bevcrymifchicvous. 
Wherefore  the  judgment  was  rcverfed. — ^ttre^  Whether  a  re- 
covery in  this  aflioii  againft  an  executor  is  allowable  againft  a 

debt 
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tfcbt  upon  an  obligation,  if  it  fhotild  be  an  adminiftration  ;  for  it  Stobbikcs 
would  be  then  mifchicvous  to  creditors ;  and  if  it  fhould  not  be       "^'"^ 
an  adminiftrajion,  it  would  be  then  mifchicvous  to  executors,^     ot»»rau* 
tliat  they  (hould  be  charged  tlierein,  and  have  not  allowance  thereof 
againft  other  creditors  ;  for  it  may  be  that  at  the  time  of  the  reco- 
very they  did  not  know  of  other  debts. — Note.     This  Term  the 
like  judgment  w^s  given  betwixt  Gryggs  and  Hdhoufe^  in  an  a£tion  . 
brought  againft  an  adminiftrator  upon  a  promife  of  the  inteftate's 
to  pay  monies,  occ. 

Chamberlayn  againft  Nichols.  Caii  a. 

pRROR  upon  a  judgment  in  debt  upon  an  obligation.     Th^  Thepicaofpa^ 
^  error  affigned  was,  Becaufe  the  obligation  being  fingle,  the  ^cnt  without 
defendant  pleaded  payment  without  an  acquittance ;  and  iffuc  taken  J^dj?i"on*a^ 
thereupon,  and  found  for  the  plaintiff,  and  judgment  accordingly  ;  fingie  bond  ii 
whereas  it  is  not  any  plea,  and  fo  the  iflue  taken  upon  a  void  and  bad  upon  de. 
no  plea,  and  therefore  an  ill  and  void  trial ;  and  therefore  the  judg-  /"""cr,  but 
ment  thereupon  is  erroneous. — But  all  the  Justices  and  Ba-  §°^^*^^*^^^' 
RONS  held,  although  it  were  an  ill  flea  (^),  upon  which  the  plain-  Ante,  157.218. 
tiff  might  have  demurred,  yet  an  ilTue  being  taken  and  found  by  259.  367!  440. 
verdift,   it  is  holpen  by  tne  ftatute  ;  and  the  truth  is,  there  was  ^^^'  456-  45^ 
not  any  payment :  wherefore  the  judgment  is  well  given  according^  J|7-  777«  7«^«j 
ly.  And  the  judgment  was  affirmed.  .  ^ 

5.  Co.  43.  a.    Cro.  Jac.  86.  312.     Ld.  Raym.  90.  |.C.  'Moor,69»» 

(«)  A  viiplta  is  not  aided  by  3a.  Hen.  8.  c.  30.     x.  Com.  Dig.  332. 

Philips  /j[g-/7/«//  Sackford.  j     CAS13.] 

Eafter  Term,  36.  Eliz.     Roll  488.  { 

IpRROR  of  a  judgment  in  an  ajjumpjtt.  Where  the  plaintifFde-*A  promlfcto 
■'-'  clares,  that  in  confideration  the  plaintiff  would  forbear  to-  forbear  indtfi* 
fue  one  Brediman  for  twenty  pounds  debt  which  he  owed  unto  "'''^^  ** "°!  * 
him,  that  he  affumed  to  pay  tlie  aforefaid  twenty  pounds  before  S^L^^^ 
Michaelmas  \  and  alledgeth  in  fa^o^  that  from  the  time  of  die  af-  but  whore  a  ' 
fumpfity  abjlinuit  from  fuing  him,  et  adhuc  abjiinet  ;  and  after  non  time  rrru/n  it 
aJJumpfii'^tTAzA.^  and  found  for  him,  it  was  adjudged  for  the  plaintiff.  ***"****  ^^  P*y" 

The  Firfl  Error  afligned  was,  Becaufe  he  alledgeth  not  any  ^^|;,*,TyU 
requeft,  but  generally  luetf^epius  reamjitus,  bff.^Sed  non  allocatur  ;  not  Decefl;*o. 
for  where  a  time  certain  is  limited  for  the  payment  of  any  thing, 
he  never  fhall  ajledge  a  requeft  before  the  day  ;  but  otherwifc  it  i$ 
where  it  is  incertain. 

A'Second  Erorr  aiUgned  was.  That  the  confideration  that  he  Poft.  561. 
would  forbear,  &c.  and  fheweth  not  for'what  time,  is  not  a  fuffi-  Ante, '387, 
cicnt  confideration  ;  for  it  may  be,  that  he  forbore  but  for  a  quar-  *•  ^^'  ^^3. 
ter  of  an  hour,  or  other  fmall  time :  and  although  it  werealledged  f  cr'^f' 
quod  abjlinuit^  et  adhuc  abjiinet^  tliat  will  not  help  it. — And  of  that  i*,  RoL  I], 
point  THE  Justices  doubted;  but  the  greater  part  held,  that  it 
was  not  a  fufficient  confideration.     5^^  adjournatur. — And  after- 
wards for  this  caufe  it  was  reverfed. 

Bingham  againjl  Smeatkwick.  CAst  ^ 

Hilary  Term,  ^y.Elia.  Roll  2O2. 
jR'RROR  of  a  judgment  in  an  eJe^fionefirmit.    Where  5.  declares  spedal 

of  a  Icafe  of  JVill.  Yerbwry,  13.  jtpril^  36.  Eliz.  of  the  lands  in  pleadioc 
^nelUon  for  three  years, 

G  g  4^  Thp 
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»'^«^J"«  The  defendant  fiiith,  that  long  time  before  fVilL  rerlmry  the 
SM£?TswiCK.  ^^^^^  ^^  *°y  ^i'^g*  on«  Tbmas  Chaffyn  was  thereof  fcifcd  in  fee, 
*  and  a5-  Marcb^  24.  JE/ias.  let  them  to  Ji^n  Yerbury  for  twenty-one 
years ;  which  John  Yerbury^  3.  Atril^xi,  EUz.  let  them  to  fPlU. 
Yerbury  for  eight  years,  \foTM  Arthur  Yerbury  (hould  fo  long  live  ; 
that  the  faid  fV.  Yerbury  being  fo  pofleflcd,  the  rcvcrfion  over  to 
John  Yerbury^  that  John  Yerbury^  the  11.  July^  z^,  Eliz.  died  in- 
tcftatc  ;  that  adminiftration  of  all  the  goods  oijohn  Yerbury  were 
committed  by  the  archbifhop  of  Canterbury^  becaufe  he  died  pof- 
feflcd  of  divers  goods  in  divers  diocefes  within  the  province  of  Can- 
terburyy  to  Henry  Blake  ;  that  ff^ilUam  Yerbury  fo  being  poflefled, 
let,  as  it  is  allcdgcd  in  the  declaration;  that  afterwards,  vi«. 
15.  Aprils  36.  Eliz.  Arthur  Yerbury  died ;  Whereupon  the  defendant, 
as  fcrvant  to  Henry  Blake^  and  by  his  command,  eje£lcd  him.  Et 
hoc^  lie. — The  plaintiff  replies,  confcfling  the  leafe  to  John  Yer- 
bury;  butfurtiier  faith>  that  the  faid  John  Yerbury,  ^o.Jan.  jp.Eliz. 
granted,  all  his  intereft  to  Arthur  Yerbury  \  that  tlie  faid  Arthur  Yer- 
huryy  31.  July^  ^^.Eliz.  diedinteftate  ;  that  tlic  arclibiihop  of  Can- 
terbury^  i^.Aug.  35.  Eliz.  committed  the  adminiftration  of  all  the 
goods  of  Arthur  Yerbury  to  the  faid  WilTiam  Yerbury,  who  by  force 
thereof  entered  and  made  a  leafe  prout  in  the  declaration,  &c. ;  and 
traverfes,  that  tliefaid  John  Yerbury  let  it  to  IVilL  Yerbury  for  eight 
years,  prout  in  bar. — Upon  this  iffue  was  joined,  and  found  for  the 
plaintiiF,  and  judgment  given  for  him. 

The  Error  affigned  was,  That  he  had  traverfed  thatcftate  which 
was  an  eftate  determined,  and  by  him  in  his  replication  avoided 
before  ;  for  he  in  his  replication  affirms,  that  the  faid  John  Yer- 
bury, 30.  Eliz,  He.  (which  is  before  the  leafe  alledged  to  be  made 
to  IFiil.  Yerbury)  hiid  giantcd  all  his  eftate  to  Arthur  Yerbury,  under 
Poft.  €5f«  whom  he  made  title ;  then  although  afterwards  he  makes  tliis  leafe 
to  fflll.  Yerbury,  it  is  not  material,  fo  he  hath  well  avoided  it ;  then 
the  traverfe  is  idle,  and  iffue  joined  upon  a  vain  matter  ;  and  then 
the  verdift  thereupon  ill,  and  the  judgment  erroneous  ;  and  there- 
fore it  is  like  an  iffue  taken  upon  a  colour  given  in  an  aAion  of 
trefpafs,  that  if  it  be  tried,  yet  it  is  a  jeofail,  and  not  remedied  by 
the  ftatute. 

But  ALL  THE  JUSTICES  and  Barons,  except  Walmslev,  held, 
that  although  it  be  an  ill  traverfe,  and  an  ill  iffue  joined  (as  it  is 
agreed  by  them  all  that  it  was),  yet  being  tried,  and  n^erdift  given. 
It  is  aided  by  the  ftatute  of  jeofails,  and  the  judgment  tliereupon 
js  well  given. 

A  SECOND  Error  afligned  was  (but  tliat  was  ore  ienus)^  That 
in  the  replication  the  plaintiff  hath  not  made  any  good  title  ;  for 
he  conveys  to  himfelf  title  as  adminiftrator  of  the  goods  of  Arthur 
Yabury,  committed  unto  him  by  the  archbifhop  of  Canterbury  ; 
and  he  doth  no*  fhew  that  the  archbifhop  was  ordinary,  nor  that 
the  inteftatp  Jiad  goods  in  divers  diocefes ;  and  if  he  bad  not,  the 
archbifhop  had  no  authority  to  commit  adminiftration  ;  and  then 
he  hath  not  apy  title,  and  judgment  ought  to  be  given  againft 
him. 

But  ALL  Tj^E  JusTicES,except  Walmsley,  held,  that  in  re- 
gard it  was  in  jhc  replication,  and  but  the  inducement  of  a  tra- 
verfe, wherein  if  he  had  not  made  any  title  at  all,  but  had  faid, 
that  ffVJ.  Yerbury  made  the  leafe  unto  him  prout  in  the  dcciara- 
■     '         .  ;ion. 
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tfon,  and  traverfed,  absque  hoc  that  J.  Ttrburf  let  unto  him     ButenAu 
during  th.c  life  of  A.  Terhiry^  it  had  been  good  enough ;  wherefore       *I*'V 
the  making  of  an  infufficicnt  title  in  his  inducement  to  the  tra-  smeatxwick. 
vcrfe  is  not  material,  efpecially  being  after  vcrdift  found :  but 
they  held,  that  fuch  manner  of  pleading  had  not  been  good,  un- 
lefs  he  had  averred,  that  ht  had  aflets  in  divers  diocefes ;  or  that  Ant.  <. 
it  was  within  the  dioccfe  of  Canterburf^  or  that  he  was  loci  i/iius 
ordinarius  ;  but  for  the  reafons  aforcfaid  the  judgment  was  good 
enough,  and  not  to  be  reverfed. 

But  itwas  moved  by  Coke,  <A^^^«i'5^//dnf^,thattlic  commit-  An  admJniftrt- 
ting  of  adminiftration  being  by  the  archbilhop,  although  he  had  !j??*'^*"*'^^*** 
not  goods  in  divers  diocefes,  becaufc  it  is  in  his  province  wherein  Jj^^^^jj^ 
he  hatli  jurifdiftion,  is  not  void^  but  only  voidable  oy  fentcnce ;  and  Bona  netatiUt 
it  is  not  like  to  an  adminiftration  committed  bv  another  bifhop  of  to  warrant  it, 
the  goods  of  a  man  who  died  in  another  dioccfc,  or  who  had  >«  void. 
goods    in    divers  diocefes ;   and  this  difference  hath  been  taken  ^^^  »83-3«5- 
and  agreed  in  the  queen's  bench,   and  therefore  tlie  plea  is.  well ^'  * 
enough. — But  THE  Justices  faid,  that  it  was  all  one,  and  tl*a^|'^3°' 
the  adminiftration  is  void  in  both  cafes,  and  not  avoidable  only.  ^^^  ^^^^* 
But  yet  for  the  reafons  aforcfaid,  they  held  that  it  was  not  error ;  ^,  uon]  ,^^ 
but  the  judgment  was  affirmed.  Haey^.  H'en.b, pLi^.  Plowd.  277.  i.Saik.  39. 

10.  Hen.  7.  fl.  8.     5.  Co.  30.  Pecrc  WaU  4j. 
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38.  Eliz.     In  the  Queen's  Bench, 

<S/r  John  Popham,  Knt.  Chief  Juftice. 

jS/r*Frant:4^0jwdy,  Knt.  \ 

John  Clench,  Efq.  >     Jujiice^ 

Ed\;^ard  Fenner,  Efq.  ^ 

Sir  Edward  Coke,  Knt.  Attorney  General. 

Sir  Thomas  Fleming,  Knt.  Solicitor  General. 


CA»t  I.  Corbyfon  againft  Pcarfon. 

K  iflbc  l>c  join-  rTT^RESPASS  for  the  taking  of  his  bcafts,  viz,  four  cows,  in  s 

cd  upon  a  pre-        I        placc  Called  BreachUys;  and  chafing  and  impounding  them 

^^^JU^r^^  witliout  caufc.  The  defendant  juftifies,  as  in  his  freehold, 

would"brbad     ^°^  damage  feaf ant.     The  plaintiff  by  replication  (hews,  that  he  is, 

it  will  be  aided  and  time  whereof,  &c.  was  feifed  of  a  mefluage  and  twenty  acres  of 

after  tcrdift  by  land  in  Z).  and  that  he  and  all  whofe,  &c.  have  had  from  time,  &c. 

3«.f/M.S.c.3o.  common  for  all  his  bcafts  levant  ct  couchant  upon  the  faid  tenemients, 

Amc,445.455.  ^^    j^  ^^  place  WHERE,  every  y«ar  after  the  fown   corn  was 

i,Co.Dig.33i.    fevered  and  carried  away  until  it  was  re-fown  ;  and  that  he  there, 

Giibcrfb  c.  P.  g^f^gj.  ^j^^  ^^^^  ^^^  fevered  and  carried  away;  put  in  his  faid  beafts 

a?Saund.  ^24.    ^^^^  ^^  place  where,  &c.  uterido  communiafua  pnedi^a^  ^c.  The 

iffue  was  taken  upon  the  prcfcription,  and  found  for  the  plaintiff: 

S  and  now  moved  m  arrcft  of  judgment,  that  the  replication  was 

not  good ;  and  fo  the  plaintiff  ought  not  to  have  judgment,  be- 

caufe  he  faith,  that  he  put  in  his  cattle  after  the  corn  ievered  and 

carried  away,  and  faith  not  that  it  was  before  the  land  was  rc- 

fown  ;  for  otherwife  he  had  no  title  to  common. 

Secondly,  Becaufc  he  avers  not  tliat  thofe  cattle  were /^a«/ 
et  couchant  upon  the  land  aforefaid  ;  for  otherwife  he  cannot  ufe 
common^  with  them,  nor  halh  not  fufficiently  intitled  himfelf  to 
put  them  in  ;  and  in  proof  thereof  vouched  lO.  Edw,  3.  pL  56.  and 
th(  Precedents  in  the  Book  of  Entries ^  *'  Irefpafsin  Common^  9.&  11. 
—But  all  THE  Justices  held,  that  in  regard  iffue  is  taken  upon 
the  prefcription ;  although  pcradventurc  the  plea  is  ill,  and  ought 
to  be  adjudged  againft  the  plaintiff,  if  he  had  demurred  thereupon 
for  this  caufe ;  yet  it  now  mall  be  taken  to  be  good  enough,  and  to 
be  holpcn  by  intendment,  when  it  is  faid  that  he  put  them  in 
utendo  communia  fua  pradiHa^  that  it  was  at  fuch  a  time  as  the 
common  is  to  be  ufed,  and  with  fuch  beafts  as  are  there  to  ufe  the 
common.  Wherefore,  without  any  great  argument,  becaufe  it 
was  after  vcrdidt,  and  might  be  well  intended,  and  fo  aided  by  the 
fta^eutes  oijeofiulsy  it  was  adjudged  for  the  plaintiff. 

Serlt 
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Sevlc  againfi  Roffe.  Case  2. 

TERROR  of  a  judgment  given  in  the  queen's  bench  upon  an  of-  ^f^yJ^*  <toef 
•^  fumfjti  againft  an  executor.    And  declares,  that. the  tcftator,  in  ^^^^j^f^'"'*^ 
conhderation  of  fuch  a  marriage,  aiTuined  to  pay  to  tlie  plaintiff  p^i^^'^"jj^ 
twenty  pounds.     The  error  affigncd  was,  Becaufe  tliis  a&ion  lies  tefbtor. 
not  againil  an  executor  for  the  non-perforniance  of  the  teftator's  ^^  121. 454^ 
promife. — ^And  for  this  caufe  the  judgment  was  rcvcrfcd.  ^^  c^mra^ 

Fenner  agahji  Plaiket  and  Green.  Cai*  3. 

Michoiimas  Tcrm^  37.  ^  38.  £//z.     Rtdl  290. 

T>  ESCOUS.     The  plaintiff  declares,   that  a  rent-charge  in  fee  in  an  aaion  for 
•■^  was  granted  to  the/em^  of  the  plaintiff,  and  to  Ed.  Cqfins  her  a/w/wuichprc- 
firft  hulband;  and  that  AW.  Cojtns  died,  and  Ihe  took  the  plauitiff  JJ'^i^«^«*^Jj^««. 
to  husband  ;  and  for  rent  arrear  durante  v'ldwtate  of  his^Jr^w^  he  and  wife,  thT* 
dillrained  ;  and  upon  refccus  brought  this  aftioii.     The  defendant  huiband  xnay 
hereupon  demurred  in  law ;  but  Ihewed  not  any  caufe  of  his  de-  ^"c  alone,  or 
murrer.     But  the  principal  caufe  (as  1  heard)   was,  xhsxhhfeme^^^^^yi^^* 
was  not  joined  in  the  aftion  ;  the  diftrefs  being  taken  for  rent  due  Moor,  421. 
dumfolafuit, — But  notwithftanding  it  was  adjudged  for  the  plaintiff;  ^'^  Car-  4»9« 
for  It  isaforr  done  to  the^^row,  for  which  he  might  have  an  action  ^  ^"'*'  5^3- 
fole,  or  may  join  his  feme  therein,  becaufe  it  arifeth  upon  a  duty  LsiJ^jbT!^. 
due  unto  her  before  the  coverture  \  but  it  is  at  his  clefliou. 

Rolls  againd  Germine,  *  case  4. 

Anit^  Page  425.    Ca/e  34. 
npHE  cafe  being  nowmoved  again,  Gawd  Y  continued  his  opinion,  An  a^jonof 
■*"    that  debt  lies  not  againft  an  executor  upon  a  limplc  contract  «*-^t  will  not 
with  the  teftator,  although  he  acknowledgeUi  tlie  contnift,  or  ad-  **^"*>yan  ^ttor- 
mits  thereof ;  but  the  Court  ex  officio  ought   to  abate  the  writ,  againft^n^ic- 
But  PoPHAM  and  Fenner  e  contra. — But  then  there  was  another  cutor  upon  a  ' 
matter  moved,  that  this  aft  ion  of  debt  would  not  have  lain  if  it  contraaofiiic 
had  been  brought  againft  the  teftator  himfelf  for  part  thereof,  vi%.  fe^*orfor  fccsl 
for  fo  much  as  he  expended  as  folicitor  in   fuits  in  the  queen's  f^^fj^lll^'^ ""'^^ 
bench  ;    for  thofe  arc  not  allowable  by  the  law,    for  fuch  fccsfaifJ^/m'B.  r, 
which  he  expends  in  fuch  bufmefs,  and  therefore  no  aftion  lies  Poft.  760.  S04. 
for  them;  but  an  attorney  in  fuchcafea  where  he  is  attorney,  may  ^  g^^^^  ^^^^ 
lay  out  fees, ,  and  have  debt  for  them  (^j. — And  of  this  opinion  Moor,  366. 
were  PoPHAM,  Clench  and  Gawdy  ;  but  Fenner  doubtfcd  Cro.  jac,  511. 
thereof. — Afterwards,  in  Pafch.  38.  Eiiz.  being  moved  again,  they  ^^^'  ^'ar.i5g, 
held  their  opinion,  that  for  thofe  fees  the  aftion  lay  not;  fo  the  ^^^  3^^' 
writ  was  abateabic  in  all :  and  therefore  they  gave  rule,  that  if 
other  matter  were   not  Ihewn   the    fourth  ciay  in  Trinity  Term 
following,  tliat  judgment  ftiould  be  reverfed. 

(^)  But  now  by  2.  Ceo.  x.  c.  23,  f.  10.  an  attorney  may  pradllfc  in  other  coarti  than 
th»c  in  which  he  is  admitted. 

Wilfon  againfi  Packman.  Ca«i^. 

HilatyTerm,  'i^.Eliz.     Roll  ^16.  ^ 

A  CTION  SUR  TROVER  and  converfion  of  goods.  Upon  Ad^miflrarton 
^  -^  demurrer  the  cafe  was,  The  ordinary  committed  admmiftra-  rcg;uarly|  «it« 
tion  of  the  goods  of  an  inteftate  to  the  defendant ;  afterwards  the  ed,  though  10  an 
next  of  kin  fucs  a  citation  in  the  court  chriftian  againft  the  dcfen-  improper  per-  * 
dant,  to  repeal  that  adminiftration ;  and  he  pendente  lite  fells  ^^^^  "jle^led" 
upon  citatioDy  will  auchbri/e  alljidts  done^  even  ftnd^ntt  littj  by  the  firA  sdn^trator.  Antc^  163^ 
Poll.  565. 
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WitsoK   '  thofe  ^oods ;  and  afterwards  his  adminiftratlon  is  repealed,  stnd 

«;«"V       adminiftradon  committed  to  the  plaintiff ;  who  for  this  conver- 

Packman.    ^^^  pendente  Hie  brings  this  aftion.     It  was  moved  for  the  dcffcn- 

RolLAb  10     ^^'^^y  ^^^  ^^^^  aftion  lies  not ;  and  the  adminiftration  at  the  com- 

^  Co.  f  S,  19!*  >^^^  1^^  i'  ^^11  committed  ;  and  the  ftatute  doth  not  aJter  the 

Moor,396.63(i.  law  in  this  point,  but  gives  a  penalty  againft  the  ordinary,  if  he 

Salib  3S.  commits  diem  not  to  the  next  of  kin ;  and  the  admimiirator, 

1.  Uv.  90.  55.  yg^nixX  adminiftratlon  repealed,  hath  an  abfolute  authority  to  dif- 
Brownl.^ct'.  P®^  °^  ^^^  goods  as  he  pleaies. — ^T  an  field  e  contra^  The  conver- 
Cro.  Ctf.  fo«  £on  pendente  Rte  in  court  cbriflian  is  not  lawful,  but  is  a  ten  to 
Style,  10,  the  plaintiff,  and  that  the  fcntcnce  there  proves  ;  which  is,  that 
Latch.  67.  all  tilings  attempted  or  done />^«^«x/^ ////rfhalLbc  void  ;  and  the 
I*  Wood'l^Con.  J^ft^^^s  ought  to  have  regard  to  the  civil  law  in  this  point,  as  in 
jg,  27.  Hen.  6.  **  GarJ.'^  1 18-     2-  Rick.  2,  "  ^are  ImfedW^  143.  and 

2.  stra.  917.  4.  Hen.  7.  pL  13.  And  by  the  fentcncc  it  appears,  that  the  admi- 
Fitzs.  loi.  iiiflration  is  revoked,  as  if  it  never  had  been ;  and  upon  this  reafbn 
2.Peeit  Will,  j^  jj  jj^  Dytr,  339.  where  an  adminiftrator  rccoTcrcd  a  dd>t,  and 
»J  Atk.  iSc.  afterwards  another  procured  bimlelf  to  be  joined  in  tlie  adminiftra- 
JLd.Rayn1.6S4.  tion,  and  releafed  die  debt ;  and  afterwards  it  being;  revoked,  this 

reJeafe  was  not  any  bar  to  the  execution  :  and  Sftcb.  35.  i^  36. 
El'tx.  in  the  common  pleas,   betwixt  White  and  Carjy  this  very- 
point  was   in  queftion;    and   adjudged  tiiat  the  ad:ion  lay. — 
Gawdy.  The  a£tion  well  l;es,  for  tiie  fentence  doth  not  repeal 
mean  ads  done  by  an  adminiftrator,  which  are  for  the  intefiate's 
benefit:  but  foraimucli  as  riiefe  goods  vrere  not  cotxvcrtcd   or 
employed  for  tlie  inteftate's  ufe,  it  is  reafonable  that  he  fhould 
be  charced  for  them.— Popham  and  Fenner  t  contra.    For  the 
adminifirator  hath  an  abfolute  and  lawful  intereft  and  power  to 
difpofe  of  the  goods  until  the  repeal  be  made;  and  it  is  not  like 
to  an  appeal  upon  a  fentence,  for  that  makes  it  as  no  ientence : 
but  the  appeal  of  the  letters  of  adminifl ration  doth  not  avoid  it  ak 
initio^  and  make  a  lawful  a£t  tortiou» ;  but  rather,  in  this  cafe,  the 
new  adminiftrator  fhall  have  an  accompt  for  the  monies  received. 
And  tlie  words  in  tlie  fentence  are  not  to  be  regarded ;  for  they  are 
ordinary  in  all  fcntences.     So  he  having  the  goods  lawfully,  and 
converting  them  lawfully,  fhall  not  anfwer  for  them  as  for  a  t&rt 
done. — And  Popham   here  faid,  if  adminiflration  being  com- 
mitted,  the  ordinary  commits  new  adminiflration,  it  is  a  repeal  of 
u)  And.  305,   the  former  without  any  fentence   of  appeal  (a)  ;  and  if  tlie  firfl 
Owen,  50.       adminiflrator  waflc  the  goods,  the  debtee  Ihall  have  the  adion 
*.  Salk.  3S.  Scd  againft  him ;  and  if  he  pleads  that  adminiflration  is  committed 
StyierTo^'j^oi.    ^^^^»  '^P  ™^y  ^'^^^  ^y  ^'^  replication  maintain   it,    becaufe  he 
i.  Sid/409.  *    w^cd  the  goods  when  he  was  adminiflrator.    Wherefore,  &c, 
1.  Pcwt  WilL     jEj  adjournatur. — But  afterwards  the  adlion  was  difcontinued  by  the 
4»-  plaintiff,     6.  Co.  18. 

Caie  6.  Curteis  againft  Savcl  and  three  Others. 

If  an  appellant  A  PPE  AXr  for  the  death  of  her  hufband.  Uponleveral  iffucs 
bcnon-fuitcdby  XA  pleaded,  the  plaintiff  was  non-fuitcd  upon  a  trial  againfl  the 
iTh?SS'thl  ^^^ »  ^"^'  Whether  that  fhould  be  a  non-fuit  againfl  the  refl  ?  was 
•then  w  to  the  ^^e  queflion. — And  the  whole  Court  held  it  to  be  a  non-fuit 
appeal.  againfl  them  all ;  wherefore,  as  to  the  fuit  of  the  party,  it  was 

Port.  465.  irulcd  that  he  fhould  be  difcharged  :  but  held,  that  the  otliers  who 
tRoB  Abiii  ^^^^  ^^^  t:\^i  fhould  be  arraigned  upon  tlie  d^laration  ^t  the 

Dyer,  xxo.      "  quecn's  fuit,  *      ' 

1.  Joit.  139.    I.  5i4.^7?U    ».  MaVK,  alj.  jcj^ 
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Afcue  agaittjl  Hollingworth.  ^^^^ 

AnUf  Fagt  35c.  Cnfe  14. — C.  B.  Tr'txity  Term^  37.  Eiiz;  Roll  ^()2. 
T?RROR  of  a  judgment  in  the  common  pleas  in  debt.     The  cafe  a  ftatuw  iUplo.. 
^  was,  That  /f/cuf  was  bound  to  Hollingworth  in  a  ftatute  ftaplc  ''^^^^ 
acknowledged  before  the  mayor  of  Lincoln  in   200 1.  and  -^«^  "u^'^^'obU- 
thereto  put  his  feal^  and  the  leal  ufed  at  Lincoln  for  one  hundred  gadon. 
years  for  that  purpofe  was  alfo  put  thereto  ;  but  becaufe  it  was  Ante,  355. 
not  enfealed  with  a  fcal  of  two  parts,  according  to  the  ftatute  of  ^^^'  494<  544- 
jI^oh  BunuU  13-  Edw.  I.  c.  4.  it  was  ruled  in  an  audita  querela  be-  ^^ 

twecn  the  laid  parties*  that  it  was  void  as  a  ftatute.     Whereupon  ^br.  rio/* 
Hollingworth  brought  his  a£lion  of  debt  thereupon  as  upon  an  obli-  cou'ld.  190. 
gation :  and  all  this  matter  being  difclofcd,  and  a  demurrer  joined  Moor,  405. 
thereupon,  itwasadjudgedforthe  plaintiff.  -^«r^  the  defendant  there-  i.  Hob.  196. 
upon  Drought  error ;  and  affigned  for  error  die  very  point  in  law,  '•  Z^^'yJ^ 
that  this  was  not  an  obligation,  and  that  debt  lies  not  thereupon  ;  \^.^ 
and  no  other  caufe  was  moved  for  error. — And  it  was  now  argued  Cowp.  599. 
by  PuDRV  for  the  plaintiff'^  and  bv  Yelverton,  ferjeantj  for  the  %.  RoU.  56. 
defendant. — Gawdy  helcC  that  dept  lies  not  hereupon  as  upon  an 
obligation ;  for  when  a  thing  is  void  in  the  principal  and  fuperior 
operation  thereof  (as  it  bath  been  adjudged  here,  that  it  is  void  as 
a  ftatute),  it  cannot  be  good  in  an  inferior:  as  33.  Hen,  8.  foL  50. 
a  pardon  of  petit-treafon  was  no  difcharge  of  murder ;  and  Blunt 
V,  Andrews^  bargain  and  fale  of  land  and  all  the  woods  and  under- 
woods, the  deed  not  being  enrolled,  it  cannot  enure  as  a  grant  of 
the  wood :  and  although  the  books  be,  that  debt  lies  upon  a  fta- 
tute, &c.  yet  he  ought  to  declare  thereof  as  upon  a  record,  and 
not  as  upon  an  obligation  (and  fo  all  the  prothonotaries  affirmed 
to  have  been  always  their  courfe). — FEtJiSKVL  accord.     It  is  not 
an  obligation ;  for  a  non  ejifailum  cannot  be  pleaded  in  this  aflion  : 
and  although  it  were  fealed  by  tlie  conufor,  it  never  was  delivered 
by  him  as  his  deed  ;  but  he  only  acknowledged  it  before  the  mayor, 
which  is  not  of  any  effed  to  make  it  to  be  his  deed. — Clench. 
There  are  words  obligatory  in  a  ftatute  as  well  as  in  an  obligation ; 
alfo  in  the  end  he  binds  his  lands  and  goods,  and  the  acknowledge- 
ment makes  it  afterwards  to  be  a  ftatute ;   fo  it  is  an  obligation, 
and  more.     And  pojito^  tliat  he  had  fealed  and  delivered  it  as  his 
deed,  and  had  not  acknowledged  it,  it  is  no  queftion  but  it  had 
been  a  good  obligation ;  and  although  peraJventure  it  had  been 
a  good  ftatute,  debt  had  not  lain  thereupon  as  upon  an  obli- 
gation, but  as  upon  a  record ;  yet  now  when  it  never  was  any 
ftatute,   he  conceived  it  might  well  be  fued  as  an  obligation,  ^'^^fi^f^ 
'Wherefore  (Popham  abfente)  adjournatur  (a) .  P«ft.\94.  M4- 

See  13.  Hen,  8.  c.  6.  and  27.  Eliz.  c.  4. 

Haddon  againjl  Arrowfmith. 
•p  JECTIONE  FIRM^.  Upon  a  fpecial  verdift  the  cafe  was,  The  V^^Uffll^^ 
-^  queen  being  lady  of  the  manor  of  fflntcrboure  grants  licence  nc«ce  to  roake 
by  her  fteward  to  a  copy-holder  for  life  within  the  manor,  to  aieafeforchire 
make  a  leafe  for  three  years,  if  he  livefo  long.    He  lets  tlie  land  to  y«"»  if  he  iiv4 
the  plaintiff  for  three  years  abfolutely,  who  upon  ejeftment  by  a/*  ^•*^»  **J**  ^ 
ftrangcr  brought  this  aftion. — Stephens  for  the  defendant  argued,  for"hrw 701^8 
that  this  leafe  was  not  according  to  his  licence,  and  therefore  it  is  tikfolut$fy^ 
not  warranted  thereby  ;  for  an  authority  ought  precifclv  to  be  pur-  yet  the  iwft  is 
fued,  and  then  an  ejeflionefirma  in  this  cafe  lies  not :  for  although  8*^»  "^  *^® 
it  hatli  been  here  adjudged,  that  Icflce  for  years  of  a  copyhold  ^^^^^^^"^l 

^Mt  a  copyholder  mftt  rouft  pL'rfue  a  licence  ftri<ily«  Ame,  30^.451.  Polt.  (469)  483.  535.  676.  717* 
7£S.  X.  Roll.  Abe  3^1.  Cro«  Jjc«  437.  Ow.n,  73.  Mcor,  1^4.  Poph.  jo$.  4.  Co.  ft6«  Cilb.  TtO* 
114.    Cowp.  a6.    Dougt.  5^.  j^2«  ^65.     I.  T.  '^^t^,  705.    2«  T. Rrp.  141.  )So.  7S1. 
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itA99tif     whicli  is  made  without  licence  of  the  lord  being  a  common  per- 
a^amfi       fon  might  maintain  an  ejedione  firm^tf  becaufe  he  is  leflee^  againft 

A»«ow«MiTH.  all  but  the  lord,  yet  when  the  <juecn  is  figniorefs  it  is  otherwifc; 
for  the  copyholder  cannot  difieife  the  queen  ;  wherefore  it  cannot 
be  a  good  leafe  ;  for  nothing  pafled  from  the  copyholder  to  the 
leflec. — Atkinson  e  contra.  For  thcfc  words,  ••  if  he  lire  fo 
**  long/*  arc  but  to  (hew  how  long  the  Icafc  is  to  continue,  which 
is  no  more  than  what  the  law  appoints,  and  therefore  good  enough- 
Wherefore,  &c. — Of  that  opinion  was  all  the  Court  ;  for  die 
limitation,  that  he  ftiall  make  a  leafe  for  three  years,  if  he  (b  long 
live,  are  but  words  of  furplufage,  and  no  more  than  the  law 
faith  ;  and  then  the  words  of  the  party,  '*  if  he  live  fo  long,'*  if 
they  had  been  in  the  Icafc,  had  been  vain.  The  difference  in  this 
cafe  will  be  betwixt  a  copyholder  in  fee  and  a  copyholder  for  life; 
for  if  fuch  licence  had  been  granted  to  a  copyholder  in  fee,  and  he 
had  granted  it  for  three  years  ahfolutcly,  that  had  not  been  war- 
ranted by  the  licence  ;  for  the  intent  v,'as  to  give  him  licence,  but 
jiot  to  hurt  the  heir;  and' witliout  thcfe  words  in  tlic  leafe,  tlie 
Jeafc  is  good,  and  ihall  bind  tlie  heir :  bat  it  is  othcrwife  of  a 
copyholder  for  lite ;  for  the  law  without  thefe  words  determines 
the  leafe  by  his  death.— Gawdy  faid,  admitting  it  to  be  not  war- 
ranted by  the  licence,  yet  the  leflec  may  well  maintain  tliis  a£tion ; 
for  there  is  not  any  difference  betwixt  a  leafe  made  by  a  copy- 
holder where  tiie  aueen  is  figniorefs  of  the  manor,  and  where  a 
common  perfon  ;  for  in  both  cafes  the  leafe  is  good  betwixt  the 
leffor  and  leilee,  and  againft  all  ft  rangers,  ^uod  Fenner  concrfjlt, 
but  Clench  denied,  and  Po.pti  am  fpake  not  to  that  point. — And 
Fenner  faid,  that  a  lord  cannot  limit  a  condition  in  his  licence; 
for  he  gives  nothing,  but  only  dlfpenfeth  with  tlie  forfeiture,  and 
all  the  ettate  pafleth  from  the  copyholder ;  wherefore  he  could  not 
annex  thereto  a  condition,  no  more  than  the  heir  might  aiTigii 
dower  upon  condition,  or  an  executor  deliver  a  legacy  condition- 
ally :  and  PoHHAM  thereto  agreed-  But  here  this  is  not  a  con- 
dition, but  a  limitation  of  the  eftate,  which  he  might  well  limit. 
But  in  the  principal  point  they  all  agreed.  Wherefore  it  was  ad- 
judged for  the  plaintiff. 

Smith  againft  Freeman. 
TERROR  upon  a  judgment  in  wafte.     The  writ  recites  the  fta- 

lor  dejtru^honem  -L'  tutc,    quod    nullus  ftic'iat    vujlum    vendhiomm  feu    diflrtHknfm^ 

ir.  an  original  ^  ^hg^e  it  fliould  be  drJlruHioncm,     And  it  was  prayed  that  it  might. 

T'^Zl^^^lc.  ^  amended,  for  it  is  but  the  default  of  the  clerk.— And  it  was  held 
by  ALL  the  Couft,  thatit  couldnot  beamcnded,  becaufe  it  is  \n 
the  original  writ.  5.  Co,  45. 

.Ld.  Ray.  1515.    Stra,  787.    Cowp  219.     Dotigl.  194.     i.  Term  Rep.  735.  137. 

Green  cgainji  Wilcoks. 

Michaelmas  Term,  37.  ^  38.  Eliz,  Roll  t^^2<, 
T^EBT  againft  an  executor.  The  defendant  pleads,  that  hang- 
^  ing  this  aftion  J.  S.  brought  another  action  of  dd)t  for  an 
iredTc^%n<^ns  i^undred  pounds,  true  debt  of  the  teftator's,  which  aftion  he  had 
anad*ionby  confeflcd ;  and  that  he  had  ricns  inter  maynes  bclide  to  fatisfy  that 
another  5  and  on  judgment.  The  plaintiff,  protefiando  thatit  was  not  a  true  debt,  for 
this  judgment  replication  faith,  that  this  recovery  was  by  covin  to  defeat  him  of 
pleaded,  the       j^j^  aftion.    And  it  was  thereupon  demurred  in  law,  becaufe  he 

plaintttf cannot  ,  ^  ^  t  '    \  «  «  1    •/•^      • 

reply  covin  ought  to  aniwcr  thereto,  if  it  be  a  true  debt;  and  if  fo,  it  cannot 
vriih<iut  travcr-  be  rccovercd  by  coviny  and  fo  the  covin  is  not  iffuable. — But  ali, 
fjng  thai  it  w^s  for  a  joft  debt.  Scd  vide  ante,  41.  1.  Lutwychc,  66a.  Dr.  Sc  S(.  17.  Moor,  6^^^ 
705,     Sid.  21.    i.Lco^.  69.     5.  Ycin.  ^co.    Erowrt,  <o.     j.  Qom,  Dit.  50^. 


Ante,  45x« 


Case  9, 


Ante,  119. 

5.  Co.  45'.  a. 
Cask  lo* 

An  eacecutor 
may  confefs  a 
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THE  Court  held,  that  the  replication  was  good  enough  ;  for  if  Guftw 
the  recovery  be  not  by  covin^  ihe  plaintiff  is  barrable,  and  there-  .  ^g**'^ 
fore  it  is  the  principal  matter  to  be  anfwered  ;  and  the  couufance  Witcoju. 
of  the  aftion  is  not  material,  viz.  whether  it  be  a  true  debt,  and 
an  aftion  truly  purfued;  and  a  recovery  may  be  covinous^  although 
it  be  upon  a  true  obligation.  As  Mich.  36.  &  37.  Eiiz.  in  Sarah  de 
Banhault^s  Cafe  in  this  court,  where  the  teilator  was  obliged  in  an 
obligation  (with  an  intent  to  defraud  creditors)  to  pay  a  thoufand 
pourids  \  the  obligee  brings  debt  thereupon  in  TVindjor  court  againft 
the  executrix,  and  recovered  ;  and  it  was  pleaded  m  bar  here ;  and 
the  iffue  was,  Whether  the  recovery  were  by  covin  by  rule  of  the 
Court  ?  and  found  againft  the  defendant ;  yet  there  it  was  a  true 
debt,  and  judgment  given  accordingly.  So  here :  wherefore,  &c. 
And  the  Court  moved  the  parties,  that  the  defendant  fliould 
pay  cofts  and  waive  the  demurrer. — And  afterwards  upon  a  mo- 
tion it  was  adjudged  for  the  plaintiff,  and  error  thereof  brought, 
and  reverfed  for  the  matter  in  law ;  for  it  cannot  be  a  covinous  re- 
covery if  the  debt  be  true,  and  the  covin  alledged  is  not  material. 

Sir  Henry  Knevett  againft  Pooland  Hawkins  andTwoOthers.     cas»  h. 

Trinity  Term,  36.  £/i«.     I^oll  326. 
npRESPASS,  ^uare  claufum  ftegity  and  his  corn  there  growing,  a  licence  in  law- 
•*•   cut  and  carried  away.     Upon  not  guilty  pleaded,  a  fpecial  mull  be  pleaded, 
verdift   was    found;     and  thereupon   the   cafe   was,   *'  Tenant  *!?^  ^^T^*. ** 
*•  for  life,  remainder  for  life  :  the  tenant  for  life  makes  a  leafe  for  ain^,'**** " 
**  years  to  Hawkins,  who  is  oufted  by  a  ft  ranger,  who  commits  a 
**  diifeiiin.     The  diffeifor  makes  a  leafe  for  years ;  his  leffee  fows 
*'  the  land.     The  tenant  for  life  dies.     He  in  remainder  (the  corn 
**  not  being  fevered)  and  the  firft  tenant  for  years  of  the  tenant  for 
*•  life,  the   diflcifor  and  his  leflee  for  years  enter,   and  cut  and 
**  carry  away  the  corn.      The  tenant  for  life  in  remainder  brings 
**  trefpafs.    Et  Ji,  i£c.     And  found  damages  feverally  for  entering 
"  into  tlie  land,  and  for  the  corn  carried  away." — As  to  the  en- 
tering into  the  land,  it  was  held  clearly,  that  the  verdi£l  is  againft 
the  defendant ;  for  although  fome  of  them  had  title  to  have  the 
corn,  and  the  others  in  aid  of  him  might  come  and  enter  upon 
the  land  to  carry  the  corn  away,  yet  that  is  by  liberty  in  law,  which 
ought  to  have  been  pleaded,  and  cannot  be  given  in  evidence,  nor 
fliall  be  holpen  upon  the  verdift.     And  the  whole  Court 
was  clearly  of  that  opinion.     Wherefore  as  to  that  the  plaintiff 
Ihould  have  judgment. 

As  to  the  corn,  Tanfielo,  /or  the  plaintiffs  argued,  that  they  if  the  leflee  of  a 
appertained  to  him  in  remainder,  and  not  to  tlie  leffee  for  years  of  tenant  for  life  be 
the  tenant  for  life;  nor  to  die  diffeifor  nor  his  leffee.  '    i.  To  djffeifed,  and 
Hawkins,  the  firft  leffee,  they  appertained  not,  bccaufe  they  did  not  ^^fff^^\^\^^u 
fow  them  at  his  own  coft,  nor  was  in  pofleffion  of  the  land  at  the  undl  and  iiien* 
time  of  his  eftate  determined;  and  tiie  fole  rcafon  why  a  leffee  the  tenant  for 
whofe  eftate  is  determinable  upon  an  uncertainty  (hall  have  the  em-  )'^«  <*»«>  ^n<*  ^^ 
blements,  is,  becaufe  as  they  arife  out  of  his  labour  and  cofts,  the  law  *"  »^«»n«»n<^ercn. 
gives  him  that  privilege  after  the  determination  of  his  eftate ;  which  not  have  ^be^ 
is  the  reafon  given  in  Broke,  ^^  Emblements,^*  p!a.  ultimo ;  but  if  he  were  tmhUmnti^  but 
not  at  the  coft  and  labour  to  fow  it,  he  mail  not  have  the  corn,  the  leflee  of  the 
but  he  who  Ihould  have  the  land  fliall  have  the  corn  ;  for  quicquid  '^^'"*  ^^^  ^'^•-  • 
plant atur  folo,  folo  a' edit  \  and  therefore  if  a  man   fow  land,  and  ^'**''^'"^^' 
S.  C.  5,  Co.  S5.  a.     Dyer,  31.    Co.  Lit.  55.    Winch.  51.    Codb.  15J;.      x.  Com,  Dig.  599,      3.  Will; 
■71.    Dougl.  283. 
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KwETETT     lets  it  for  life,  and  the  Icflcc  for  life  dies  before  the  corn  he  fevered, 
*^''^/'       his  executor  ftiall  not  have  them,  "but  he  in  reverfion  ;  but  if  he 
«K8*!ilMtwo'  bimfelf  fowcd  the  land  and  died,  it  were  othcwife.     So  if  tenant 
Others.       f^r  life  fows  tlie  land,  and  grants  over  his  eftate,  the  grantee  dies 
Hob  1  before  the  corn  fevered,  his  executor  ftiall  not  have  the  com : 

j.^loU^Abr.  "^bicb  cafes  Gawdy  and  Popham  agreed.  So  Alicb.  29.  t^ 
^7,  '     30.  E/iz.  there  was  a  cafe  in  this  court,  where  a  man  fowed  his 

land,  and  devifed  his  lands  for  life,  remainder  in  fee  j  tenant  for 
life  dies,  the  corn  not  fevered ;  die  queftion  was,  Whether  the 
executor  or  he  in  remainder  fhould  have  it?  and  held  that  he  in 
remainder;  which  cafe  tliey  all  agreed:  then  here  this  reafon  is 
flrong  againft  the  firft  leifee  that  he  fhould  not  have  it.  But  if  he 
*  had  entered,  living  the  tenant  for  Ufe,  and  had  continued  his  pof- 
feflion  until  his  death,  it  had  been  otherwife ;  for  tlien  it  Ihall  be 
conflrued,  as  if  he  always  had  continued  in  pofleHion,  and  had 
fown  it  himfelf ;  but  when  he  did  not  enter,  it  was  his  folly  and 
his  laches  to  prejudice  himfelf ;  and  the  difleifor  nor  his  leflce  for 
years  fhall  not  have  them ;  for.their  cftate  is  uncertainly  deter- 
minable by  their  own  forty  which  the  law  will  never  regard,  nor 
give  any  privilege  thereto.  Wherefore,  &c. — But  all  the  Jus- 
tices (ahfcnte  Clench)  refolved  to  the  contrary,  that  the  corn 
appertained  to  Hawkins^  the  firft  leflee  of  the  tenant  for  life ;  for 
he  having  right  to  it  at  the  time  of  the  death  of  the  tenant  for  life, 
the  law  (hall  pre{?rve  his  title  and  right  as  if  he  had  entered.  For 
717.  *  ^'  Gawdy  faid,  if  he  had  entered  in  the  life  of  the  tenant  for  Hfe,  it 
is  clear  that  he  fhould  have  had  the  corn.  Now  when  he  could  not 
enter,  the  law  fupplics  his  entry:  as  19.  Hen,  6.  28.  "  TeTiani  fur 
autre  Vie^^  is  difTeifed  ;  he  fliall  not  have  trefpafs  for  the  mean  pro- 
fits until  the  re-entry ;  but  if  cejly  mte  vie  dies,  fo  as  he  cannot  re- 
enter, the  law  fhall  give  him  the  aaion  without  re-entry.  Then 
leflee  for  years  having  right  to  have  them  in  the  life  of  the  tenant 
for  life,  it  is  not  reafon  it  fhould  be  taken  from  him  by  the  un- 
certainty of  the  death  of  the  tenant  for  life ;  wherefore  he  in  the 
remainder  hatli  no  right  to  have  them ;  wherefore  he  fhould  not 
have  his  aft  ion  againU  the  defendant ;  an3  it  was  therefore  held, 
that  the  plaintiff  had  no  caufe  to  recover. — And  afterwards  Pafch, 
38.  -E/ise.  their  opinion  being  again  delivered  openly  in  court,  it 
was  commanded  that  judgment  fhould  be  entered  tor  the  defen- 
dant, if  otlier  caufes  were  not  fhcwn  to  die  contrary  by  the  lait 
day  of  tlie  Term :  and  it  was  adjudged  accordingly.     5  Co.  85. 

caii  !»•  Penryn  againft  Corbet. 

7riniiyfermy  '^j.  Elix.  Roll  ^Oi^. 

In  an  afipeai  of  A  PPE AL  of  murder,  of  the  death  of  his  brother.  It  was  tried 
murder,  the  jury  -Tl  ^y  ,^^  ^^.y^.,  \^  London  \^  and  all  the  Juftices  of  the  king's 
™y^*^^'^^ J  bench  fat  upon  it  in  the  Guildhall  in  London.  The  jury  found 
find  not  gTiilty  ^^^  ^^^  guilty  of  the  murder,  but  guilty  of  homicide :  and  this 
genertUy,  or  bv  advice  of  the  Court  they  might  well  do ;  and  they  might 
guilty  of  it  thev  would  (if  they  thought  him  not  guilty  of  the  murder)  have 

^'^te^'^*'  found  him  not  guilty  generally,  and  not  have  fpokcn  of  the 
drafoTcbe^^*  homicide;  and  it  is  at  their  eleftion  in  this  cafe  how  they  will 
crown,  and  not  give  their  verdift.  Afterwards  this  matter  was  moved  in  court, 
fbr  the  party.     Whether  this  verdift  was  well  found,  and  fhould  be  a  conviftion 

!f  °1!? ^ '^ST"  for  the  homicide?— Popham  faid,  that  it  was  fo  rukd  by  the 
doned,  but  tlis  ^ 

appeiUnt  cannot  enter  a  nonfiit,  though  he  may  a  riiraxi$.    Ante,  1 76. 460b    Poft.  631.      Moor,  407* 

Noy  St.     Latch,  J73.     5.  Co.  50, 
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ad  vice  of  all  the  Jufticcs  of  England  in  StowePs  Cafe.     Vide  the  Cafe     Pikhtk 
ff  Wrott  and  IViggSy   where  the  jury  found  him  not  guilty  gene-       ^g'^i'\^ 
rally,  and  would  not  find  him  gnihy  of  the  homicide,  although     ^<»»»*'« 
the  evidence  was  pregnant,  that  he  was  guilty  thereof ;  yet  it  was 
good    by  the  advice  of  all  the  Jufticcs  of  both  benches.     The 
defendant  then  pleaded  the  queen's  pardon,  and  prayed  to  have  it 
allowed  :    and  a  precedent  was  Ihcwn,   Pafch.  8.  £//z.   Rot.  33. 
JS/fufgrave^s  Cafe,  where  the  defendant  pleaded  the  queen's  pardon 
in  this  very  cafe,  and  itwasallov/cd  ;  although  in  9.  £/;z.Z>yfr,  261. 
there  was  a  quere  thereof. — But  Popham  fuid,^  \t  was  a  ftrong 
precedent;  for  it  is  hard  the  queen  fhould  pardon  that  which  is 
the  fuit  of  the  party;  and  there  is  no  qucftion  if  it  had  been  an 
appeal  of  homicide,  as  it  well  might,   the  queen  could  not  have 
pardoned   it  :  whereto  Coke, /A^  j^ieeyC s  Attorney^  of  counfelwith 
the  defendant,  agreed  ;  for  it  is  merely  the  fuit  6f  the  party.     But 
here  the  fuit  of  the  party  is  an  appeal  of  murder,  and  that  wherein 
he  is  found  guilty  is- not  for  the  party,  but  for  the  queen  ;  where- 
fore the  Court  would  advife  thereof  until  the  next  l>rm.— After- 
wards, Pafch,  38.  Eli'z,  the  plaintiff  being   compounded   with, 
would  have  been  nonfuited.    And  the  Court  doubted  whether  it 
might  be  allowed,  being  after  a  general  verdift,   although  it  were 
in  another  Term.     It  was  tlien  prayed  that  a  retraxit  might  be  en- 
tered thereof.     And  therein  alfo  the  Court  doubted  whether  it 
niighc  be  (a)  5  but  they  would  advife. 

(«)  See  2.  Hen.  4.  c.  7.     2.  Hawk.  267. 

Wilkinfon's  Cafe,  Cair  jj, 

•TXTTLKINSON   by  colour   of  a   ^VTit   de  vt   laica  removenJa  The  Coun  m«f 
;  ^^^    awarded  out  of  the  chancery,  returnable  in  this  court,  was  award  rcftitu- 
put  out  of  pofleiTion  by  the  IhcrifF,  and  the  pofleiTion  by  that  ^'^^  "^^^^  P^* 
means  gotten  by  his  adverfary. — And  this  being  fuggefted  to  the  J^^^^j"^^" 
Court  by  affidavit,  reftitution  was  awarded  :  and  to  that  purpofe  ^incd. 
a  precedent  was  Ihcwn,  35.  E^iz.  Rot.  66.  between  Erkctifail  and    * 
Palmer,  for  the  parfonagc  odp'ilterton  in  the  county  of  Cambndge;  ^^^*  4^ 
in  fuch  cafe,  uponfuch  a  fuggcftion,  reftitution  was  awarded. 

Walter  againft  Dawes.  Cah  i^ 

Trinity  Term^    ^-^^ Elir,.     Rcli  ^^S. 

A  SSUMPSIT  as  executor  to  Rokrt  IVafter  his  father.    For  that  a  judjeof  af- 
^^  whereas  the  faid  iVaher,  the  teftator,  was  Juftice  of  affifein  the  fife  c\nnot  pre- 
county  of  Glamorgan,  and  two  other  the  adjoining  counties,  and  ^"^^'^^  ^^^  ^^^ 
that  every  Juftice  of  alTife  there  had  ufcd  time  whereof,  &c.  ^^^''^^^^^^^-^^^ 
appoint  an  officer  called  the  clerk  of  his  fines,  who  hath  thcingrof-  grofs  hu  fine** 
fing  of  all  fines  within  the  faid  circuit,  and  had  5s.  for  the  ingrof-  witi^n  the  cir- 
ling  of  them;   the  defendant,  in  co:ifid:::atiou  that  the  tcftator  cuit  f>^  which 
would  appoint  him  to  that  office,  airnnvd  to  pay  unto  him  tv/enty  f/^n 'JJ^/^®' r"* 
m^iks per afjnu;n,q:iaynd:u  he  Ihould  e  ^crcifc  it  ;  and  that  the  teftator  |j  m  MtbTtricd* 
appointed ^him  to  that  o.Hce ;  a!\d  that  he  executed  it  for  three  where  the  o(Hc« 
years ;  and  for  non-pay:ricut  of  thcfc  t.vcnty  miiiks  per  annum^  for  i**  exrcifcd. 
the  three   years,   he  brought  the  afti?n,     The  defendant  pleads,  ^•Rol].Ab,59j« 
that  he  did  not  cxcrqife-  that  office';  and  i-Tue  being  joined  tlicre-  ^^^^  ^^^ 
upon,  and  tried  by  a  vlfne  of  £>,  in  the  county  of  JVorceJser,  where  Cowp.  47,' 
theaftlon  was  brought,  and  found  for. the  plaintiff,  this  matter  was 
aiiedgcd  in  arreft  of  judgment  i  B^'caufe  this  office  by  intcndmnit 
€K0.  £LIZ.  PAilT  I.  H  h  i* 
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WAtT«»  is  to  %e  excrcifcd  in  the  cotinties  in  ffaUs\  and  then  the  trial 
^«v»  ought  to  have  been  in  the  county  of  Hereford^  l^eing  the  county ' 
next  adjoining,  and  not  in  the  county  oi  tvmejler, — And  of  that 
opinion  was  the  whole  Court  ;  tot  although  the  office  might 
be  exercifed  in  any  place  by  ingroffing  thefines  in  any  place ;  yet  it 
fhall  not  be  fo  intended  to  be  out  of  the  circuit,  unlefs  it  be  ex- 
preiily  Ihewn.  They  alfo  held,  that  this  was  not  any  office,  and 
therefore  the  appointing  him  to  be  his  clerk  of  the  fines  is  not  any 
confideration  to  maintam  this  aftion.  Wherefore  without  further 
argument  it  was  adjudged  for  the  defendant,  ahfent^  GaW2>y« 

Casbij.  Wytham  dg-j/;*^  Waterhoufe. 

Ahufbandii  A  LEASE  for  years  was  granted  to  the  defendant  to  the  ufe  of 
not intitied  to  *^  the  grafttor's  fifter,  whom  he  afterwards  Ihouid marry ;  and 
■  ^*JJ]^***  he  married  her  accordingly,  and  then  died,  Thcfme  takes  the  plain- 
^ ^!^fiZr  the  ^^^ ^P  huftxvnd,  and  afterwards  (he  died.  The  defendant  takes 
«fe  of  hif  wife,  adminiflration  of  the  plaintiff's  wife's  goods.  The  plaintiff  fued 
X.R0I.346.  thcdcfendant  in  chancery  to  have  this  Term.^--And  it  was  there  dc- 
Co.  Lit.  35U  a.  creed,  by  the  advice  of  ALL  the  Justices  of  England^  that  aei^ 
ther  the  term  nor  the  ufe  thereof  appertained  to  thrplaintiffv 

'  •  Caii  16  Corbet  againft  Cook* 

Michaelmas  Term^  37.  ^  38.  Eliz*  Roll  6oz. 
jfaOieriir  T^EBT  upon  an  obligation  conditioned,  that  if  be  appeared  aC 
cakeiwfid  for  LJ  ffreflminfter  fuch  a  day^  to  anfwer,  &c.  that  then,  &c.  (thi» 
#rSw/"iii4  ^*s  a  flicrifPs  bond).  The  defendant  pleaded,  that  before  the  day 
the  TemTbe  of  the  return  of  the  writ,  the  Term  was  adjourned  to  Htrifwd  \ 
jKijouraedto  and  that  there  he  appeared ;  and  thereupon  the  plaintiff  demurred, 
Utrtjwd^  yM  .^ij.  ^vas  firft  moved,  Whether  this  plea  were  good,  the  obligation 
riie  defendant  j^^j^g  ^^^^^  ^^  j^y  intendment  it  might  be)  after  the  adjournment  of 
^dicw  iir*^  the  term,  whether  he  ought  not  to  appear  at  fVehrninfter  or  at 
«Mrf  is  h-ld  Hertford  ?  But  it  was  held,  that  the  obligation  (hall  alwavs  relate 
•ut  of  which  to  the  day  and  place  comprifcd  in  the  writ ;  for  that  fnall  not 
the  writ  ifltiwl.  ^^^  regard  to  the  adjournment :  and  yet  if  the  Term  be  adjourned 
%»u^a^  he  ought  to  appear  m  the  queen's  bench,  or  otherwifc  he  Ihall 
^>8**233t  forfeit  his  bond  ;  as  9.  Edw,  4.  is  ;  and  fo  are  divers  precedents. 

Appearanot  SECONDLY,  It  was  moved,  that  tlie  plea  was  not  good  ;  becaufe  he 

moil  be  doth  not  conclude,  prout  patct  dt  records ;  for  although  he  appeareth. 

entered,  yet  if  his  appearance  be  not  entered  upon  record,  he  forfeits  his 

obligation,  and  he  ov^ght  to  conclude  fo  ;  otherwife  the  plaintiff 
cannot  have  an  anfwer  thereto,  to  fay  mliUl  record. — ^^nd  pf  tliat 
opinion  was  aU  the  Court.  - 

Cais  1/.      Nedtor  and  Sharp,  Executors  of  Thrower,  againft  Gennet. 

Trinity  Term,  37.  £//«.  Roll  178. 
A  caption  upon  TjROHIBITION  againft  Gemiet  and  others,  wardens  of  the  com^ 
a  cnpias  tttUgs^  A  pany  of  tallow-chandlers  in  London  ;  furmifing,  tliat  the  dc- 
"""  "m^  fi'*"  fcndants  fued  them  in  the  court chriftian  for  a  legacy  of  200I.  given 
yca?s%ftcr  the  ^o  tl.cm  by  the  ttftator  of  the  plaintiff;  and  that  they  there  plead- 
tfftt  is  rot  ed  that  their  teftator  was  keeper  of  LudgcUe^  and  w^  poflellcd  oC 
icjai ;  ard  it  it  goods  to  the  value  of  ^20l.  and  no  more  ;  and  was  obliged  in  an 
no  cfcapc,  tho'  obligation  of  I OQcl.  to  'spencer  and  Ma/farn^  iheriffs  of  Londc9%  that 
fuffe?\h%r;fo.  ^^^  ihould  fafcly  kcep  tlie  prifoncis  committed  to  hii  charge  ;  and 
ncr  to  be  at  Ursc  Ante,  164.  i8«.  271.   Poft. 706,^$.  C.  Owen,  7a.  S.  C.  Gould.  149.  S,C.  Moor, 41^* 
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fhould  fave  the  IhcrifFs  harmlefs  from  all  efcapcs,  &c.  and  (hews      N  cto* 
that  one  Helms  W2S  taken  upon  Si  capias  utlagatum  2ihcr  judgment         *"^ 
in   debt,  suid'efcaped;  and  debt  was  brought  upon  this  efcape       .  ^,>/> 
againft  the  fherilTs  of  London^  and  judgment  againft  them  ;  and  fo     GeITn  lt. 
the  obligation  forfeited  ;  fo  there  was  riens  Inter^maynes  more  than 
to  fatisfy  this  obligation  ;  and  becaufe  the  ecclefiaftical  court  would  ,,roI1.  Abr. 
not  allow  of  this  plea,  a  prohibition  was  fued.     It  was  thereupon  895.  918. 
demurred. — Atkinson,  for  the  defendant^  ,prayed  a  confultation  ;  5.  Co.  88.  b. 


for  this  plea  is  not  any  plea  ;  and  therefore  the  court  chriftian ''*9-^« 
which  is  to  take  notice  of  our  law  ought  not  to  allow  it ;  for  the  p 'er*"f  *?  *^'' 
judgment  in  debt  was  20.  EUz.  and  the  capias  utlagatum  whereupon  2.  Bu'ift.  256. 


he  was  taken  was  25.  £//z.  fo  as  the  plaintiff  could  not  take  bene-  i.Saik.  173* 
fit  thereof;  for  he  was  not  in  execution  for  him-,  as  one  taken  *Saik.  700. 
by  a  capias  pro  fine  after  the  year  and  day,  is  not  in  execution  ^^'^''^ac'^aS 
for  the  plaintiff;  as  i.  Hen.  7.  pL  19.     36.  Hen,  6.  pi.  24. ;   quod  i^.M^\i^ 
fu'it  concefjum  P£R  Curiam  :  and  then  tlic  obligation  is  not  for-  a.  Ld.  Raym. 
fcitcd,  for  it  is  not  any  efcape ;  and  therefore  an  aftion  lieth  not  /7»'  775- 
againft  the  fheriffs ;  and  if  it  be  not  any  fprfeiture,  it  is  plain  that  »-Bl.Rcp.M- 
this  legacy  Ihall  be  firft  paid.     But  the  legatary  by  the  civil  law  5-^^-^^^*  *7»« 
fhould  enter  into  bond  to  make  reftitution,  if  the  obligation  Should 
afterwards  be  recovered,  fo  there  is  not  any  inconvenience  to  any. 
And  to  that  the  counfel  on  the  other  fide,   and  the   whole 
Court  (except  Fenner)  agreed,  that  this  is  no  plea  unlefs  the  ob- 
ligation is  forfeited  ;  but Fewner  faidhedoubtea  thereof. — Coke. 
The  difference  is,  when  die  obligation  is  for  the  paymeiit  of  a 
lefler  fum  at  a  day  to  come,  it  ihall  be  a  good  plea  againft  the 
legatee  before  tlie  aay,  for  it  is  a  duty  maintenant  which  is  in  the  ' 
condition  ;  as  9.  Ediv.  4.  pL  12.   is.     Butothcrwife  it  is  where  a 
ftatute  or  obligation  is  for  tlie  performance  of  covenants,  or  to ' 
rfo  a  collateral  thing ;  there  until  it  be  forfeited,  it  is  not  any  plea 
againft  a  legatee,  for  peradventure  it  never  ftiall  be  forfeited,  and 
mayliei»^^'^/i/tfm;and  by  fudi  means  no  willlhould  be  perform- 
ed.— ^Tanfield.  The  obligation  is  clearly  forfeited  ;  for  the  con- 
dition is,  that  he  Ihallnot  fuffer  any  prifoner  committee!  to  his  prifon 
to  efcape,  and  to  fave  the  fhenffs  indemnified  from  all  eicapc?, 
&c.   fo  it  is  in  the  conjunftivc:  and  then  although  the  prifoner 
was  not  in  execution,  fo  as  no  adion  of  debt  lies  for  the  efcape, 
yet  being  taken  by  the  capias  utlagatum^  the  fuffering  him  to  efcape 
is  a  breach  of  the  bond. — Coke.  It  appears  by  the  record,  that 
the  capias,  utlagatum  was  awarded  25.  Eli%.   and  was   returnable 
35.  Eliz.  fo  merely  void,  for  every  capiat  ought  to  be  returnable 
the  enfuing  Term,  for  the  mifchief  which 'otherwife  might  befal 
the  prifoner  to  be  kept  always  in  prifon,  as  appears  2i.Hen.j,pLi6^ 
8.  Edw.  4.  pL4'     J^yer,  175.  and  then  he  was  never  lawfully  his 
prifoper,  and  might  well  let  him  at  large. — Fenner  conceivecf  that 
being  taken  by  procefs,  he  might  not  difputc  whether  the  proccfs 
was  lawfully  or  well  awaidcd,  but  he  ougut  by  rcafon  thereof  to 
detain  him  ;  and  the  fuffering  him  to  go  at  large  is  a  forfeiture  of 
the  bond.  But  all  the  other  Justicls  to  tlie  contrary;  for  al- 
though peradventure  this  arreftingby  force  of  this  procefs  is  ex- 
cufable  HI  falfe  imprifonmcnt  by  the  Ihcriff,   14.  Hen,  8.  pL  i6* , 
and  II.  Hen.  4.  pL  36.  yet  clearly  it  is  no  lawful  imprifonmcnt: 
and  as  to  the  benefit  or  prejudice  of  a  ftrangcr,  he  (hall  never  be 
faid  to  be  a  prifoner  ;  and  the  gaoler's  fuffering  him  to  g6  at  large 
is  lawful ;  and  the  obligation  is  not  forfeited  thereby.    Whcrefora 
cox^ultatiou  was  awarded. 
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Case  iS.  Bowycr's  Cafe. 

Hilary  Termt  */•  £''«•  Roll  J ^o* 

On  a  juftifica-  TERROR  upon  a  judgment  given  in  an  aftion  on  the  cafe  fof 
thc"Jw#  rata  words  fuppofed  to  be  fpokcn  at  Bridgnorth^  in  the  county  of 
be  where  the  ^^^^p'  The  defendant  pleads,  that  he.fpake  tliem  as  a  witnefs  upoi> 
juaiacailonii  his  oath,  upon  an  iiTue  tried  at  Chard^  in  the  county  of  Somerfet. 
pleaded.  The  plaintiff  replies  defon  tort  demefncy  tffc.  and  thereupon  it  was 

Ante,  a6i.  tried  by  ^  venire  of  Bridgnorth :  and  error  thereof  aiSgned,  becaufe 
Gould.  i8S,  it  ouglit  to  have  been  by  a  vifiu  of  Chard^  where  the  juHification 
Moor,  410.  arofc;— And  it  was  held  clearly  to  be  a  mif-trial,  and  not  aided  by 
**fi!rjnd!  T\  ^^^  ftatutc  of  jeofails.     Wherefore  the  judgment  was  rcverfed. 

Vide  21.  Jac.  x.  c.  13.  and  16.  &  27.  Car.  a.  c.  8. 

V 

.  Ca8i  19.  Nevell  againji  Sydenham. 

An  immaterial  XTALORE  MARITAGU,  againft  John  Sydenham  and  Mary  bis 
•negation  need  ^  wife^  daughter  and  heir  of  Buckland.  And  decls^res.  That  the 
ST^  If  d^*^"^t*  ^^^^  Buckland  held  of  the  queen  by  knight' 5  fervice  in  capite^  and  died, 
•^itencc"of  the  -^^^H  ^"^  daughter  and  heir  being  within  14  years  of  age;  and  that 
#rudai  tenures,  ^in  officc  was  found,  and  the  qucen'feifed  the  ward,  and  granted  it 
HARRiAc^  be.  to  Edward  Ncveil his  father,  who  died  poffefled,  and  made  him  his 
longed  to  the  cxccutor  ;  whercby  he  was  poficffed,  and  tendered  a  convenable 
wUhourv/*"^*'  jnarringe  to  the  iaid  Afar^  when  Ihe  was  within  age,  viz.  one 
frrder"  ^'^  ^^dger^  and  that  Ihc  rcfulcd.  Wherefore,  &c.— The  defendant 
Ante,  335.  traverfttli  the  tender  ;  and  it  was  thereupon  demurred. — After  ar* 
Co  Lit.  I-*.       gument  by  the  Serjeants^  the  J uftices  delivered  their  opinions  fc- 

5.  Co!  116*  b.    veially. — Owen  and  Beaumokd  held,  that  the  plaintiff  ihould 

6.  Co.  70.  b.  recover,  bccaufe  the  marriage  appertaincth  to  the  lord  de  merojure^ 
Cro.  jac.  66.  without  any  tender,  and  that  there  needed  not  any  tender  to  be 
Pcu«i.  $68,       alledgcd  ;  and  when  it  is  alledged,  it  is  not  material,  for  it  (hall 

never  be  traverfable  :  and  that  there  needed  not  any  tender,  they 
relied  upon  the  Jlatute  of  A^erton^  that  the  marriage  belongs  to  the 
loid  de  ir.erojurcy  whether  flie  will  marry  hcrfelf  or  not ;  fo  as  tho 
lord  hath  elciflion  to  have  the  marriage,  or  the  value  of  the  mar* 
riage  ;  and  it  is  quaji^  fervice  due  to  the  lord  by  rcafon  of  his  te- 
nure, which  is  due  of  itfelf  without  any  other  aft  to  be  done  by 
'  the  lord,  as  well  as  his  relief  or  other  duty.     The  difference  hath 

always  been  betwixt  the  double  value  demanded  and  the  iingle 
"value  :  in  the  firft,  there  ought  to  be  a  tender  of  ncccffity,  becaufe 
he  is  to  have  the  penalty  upon  the  heir's  refufal ;  but  in  the  other 
not  :  it  would  alfo  be  miichievous  to  lords,  if  they  Ihould  not 
have  it  without  tender  ;  for  it  may  be  the  heir  might  be  ejjiiined 
or  beyond  fca  at  the  Jcatii  of  bis  anccflor,  and  always  after  isntil 
full  age,  or  a  clofgprifoner  by  the  queen's  command,  foas  the  lord 
by  no  poflibility  can  make  a  tender ;  wherefore  being  a  duty  due 
unto  him,  it  is  reafon  he  fliould  have  it  without  a  tender ;  and 
therefore  the  traverfe  is  not  good,  and  the  plaintiff  o^ght  to  reco- 
ver.— Walmslfy  and  Anderson  very  llrcng  to  the  cQntiary, 
that  there  oi^j>ht  of  ncccfiity  to  he  a  tender,  and  that  it  is  well  tra- 
verfaMc  ;  lor  althorigU  the  ^ord  i:  to  have  the  marriage  of  the  heir 
rittejurc  fns  the  ^^-itute  ir).  it  Is  t:no:  but  there  be  ought  to  do. an 
aft  to  have  it  {z  !z.  to  n.:  kr  ;^r.dcr  of  marriajc)  ;  for  without  tender 
the  heir  cr.nro''  mi'«:e  a  rrnilal  :  and  it  is  not  reafon  the  heir 
fhould  p*i .-  for  tl^e  v;uu'-  of  his  marriage,  where  pcradventurc  he 
y.ou!d  vvii!ino;!y  hive  accepted  thereof,  if  it  had  been  offered  him. 
And  here  ongiu  two  tilings  to  be  done  to  ha^vc  the  marriage:  the 
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one,  the  lord's  tender  ;  the  other,  tlie  heir's  acceptance  or  re-»  ^y^i^m 
fufal ;  and  without  the  firft^ft  done  by  the  lord,  nothing  accrues  jy^f^^,,, 
unto  him  ;  and  the  payment  of  the  value  of  the  marriage,  and 
that  the  land  fhall  be  retained  until  he  pays  the  value  of  the  mar- 
riage, is  a  penalty  inflifted  upon  hira,  as  in  cafe  of  the  double  va- 
lue ;  and  therefore  it  is  as  good  reafon  that  there  fhould  be  a  tender 
in  the  one,  as  in  the  other  cafe :  and  the  Regijier  and  Natura  Bre^ 
viuniy  and  the  Book  of  Entries ^  are  all  in  point,  that  tender  ought  tp 
be  alledged ;  and  therefore  there  is  not  any  reafon  to  fay  it  mould 
be  vainly  and  idly  alledged  ;  and  the  ftatute  of  Merlon^  cap.  7. 
which  is,  ^^Ji  hares  pro  domino  Juo  nolutrit  fe  martlare^*  hath  been 
always  expounded,  that  if  upon  requeil  he  will  not  marry,  &c.  fa 
always  there  ought  to  be  the  lord's  requcft.  And  for  the  mifchieft/ 
they  are  rather  to  be  fuffered  than  tliatthe  lawlhouldbe  changed ; 
and  tliere  would  on  the  other  lide  be  as  great  mifchicf  to  the  heir ;. 
for  if  he  Ihould  pay  for  her  marriage  without;  tender,  flie  might; 
peradventure  be  one  of  fuch  deformity  that  none  will  marry  with 
her ;  and  then  what  reafon  is  there  that  he  (hould  pay  tor  her 
marriage. — And  Walmsley  faid,  in  cafe  of  a  female  it  is  more 
'  clear  J  for  the  words  of  the  Jlatute  of  Wefim,  i.  cap.  22.  which 
gives  the  lord  two. years,  after  fhe  hath  accomplifhcd  her  age  of 
14  years,  to  tender  her  marriage,  the  ftatute  there  is  exprefly,  that 
the  lord  Ihall  tender  her  marriage  within  the  time  ;  then  againll 
an  exprefs  ftatute,  it  is  no  reafon  he  fhould  have  it  without  ten- 
der. Wherefore,  &c.  Et  gdjouritatur. — See  the  books  cited.  Dyer ^2 ^^9 
306.  2.  Hen.  7.  9.  21.  Edw.  4.  43.  "  Temps^^^  Hen.  8.  *'  For^ 
*'  feiture  de  Marr'tage^*^  7.  40. Edw.  3.  6.  31.  -^-  26.  35.  Hen.  6.. 
''\iard:' T\.  2^  Hen.  3.  "  Card:'  149,  j8.  Edw.  3.  iB, 
35.  Hen.  6.  S3,  (a).  (-)  Thetenw. 

,  iirvice  is  now  wholly  taken  away  by  i%.  Car.  ^.  c.  %^  and  converted  into  free  and  common  TocagB* 

Wells  againft  Partridge. 
pJECTIONE  FIRM^  of  lands  in  Uxbridge.  The  parties 
"*-^  were  at  iffue.  Upon  the  evidence  it  appeared,  that  tlie  plain- 
tiff was  leflee  for  three  years  of  a  copyholder;  and  the  cuftom  of 
the  manor  was  proved  to  be  fuch,  that  a  copyholder  there  might  let 
tlie  land  for  three  years. — Anderson  conceived  that  theleffee  of  a 
copyliolder  cannot  maintain  an  ejeiiione  firma  in  any  other  manner ; 
but  if  he  miglit,  it  is  clear  he  ought  to  fhew  the.eftate  of  his  leflbr 
fit  the  firfr,  and  the  licence  of  his  IcfTor,  and  the  fpecial  cuftom  to 
warrant  thut  Icafe ;  for  othcrwife  being  a  general  count,  it  fhall 
be  intended  of  a,  Icafe  at  the  common  law,  which  ^  copyholder 
cannot  make  :  is  if  the  heir  in  Borough  Englifh  brings  a  mort- 
^'auncejlov^  he  ought  to  fhew  the  cuftom  in  bis  count,  and  declare 
according  tliereto.  And  he  held  the  action  to  be  well  maintainable ; 
Imt  he  ought  to  fliew  the  cuftom,  othcrwife  it  is  not  good.  But 
bccnufe  there  was  other  clear  matter  for  the  defendant,  it  was  paf- 
fed  over,  and  the  verdi6^  found  for  the  defendant, 


Case  ao. 

A  decbradon 
in  Cjcflmcnt  by 
the  kOce  of  a 
copyiioldcr  moil 
/hew  the  fpecial 
cuAofn  by 
which  the  leafe 
was  made. 
Ante,  462. 
Port.  4S3.  ^35. 
67«.  717.  7aS. 

Co.  Lit.  39?.  a* 
4.  Co.  26. 
Owen,  18. 
Hard.  330. 
Lnrw.  S03. 
Gilb.  Ten.  213, 


Cab 


A 

all 


Knight  ogamft  Rufliworth, 
Hilary  ierm,  38,  IMx. — In  the  Common  Pleat. 
S3UMF^UT.     The  cafp  was,  That  one  Mary  Rujhworth  had  Ap.omife  to 
^  entered  into  a  bond  of  lOoL  to  the  plaintiff  ;  and  after  gave  ^W^^^}^^""^ 
her  goods  to  the  defendant  to  pay  her  debts.     The  defendanr  f^nlnconftdc 


per* 
ifider)!- 


tton  vf  tlie  obligee  going  before  a  majriftrate  and  depofing  upon  oath  that  h  was  righily  read  over  ic  uw 
obiigor,  s  fufficknt  to  uuinuin  an  a/i#^/r,    Autt,  67. 137, 
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ICyiaai^  {iTgKTidin^  that  thb  .bond  was  read  to  the  faid  Afary  Rujbvmth  h 
miahfi^  an  obligation  of  lool.  only  and  fo  void,  aflumcd  to  the  plaindff, 
RasHwoKTa»  ^^^  if  he  and  two  witncfles  would  rf<'/o»«^^  before  the  mayor  of  iiwo/w, 
Cro,  Jac.  381.  that  the  obligation  was  read  to  Mary  Ru/hworth  as  an  obligation 
a.  Mod.  i66.  of  200I.  that  he  would  pay  it.  Whereupon  the  plaintiff,  with 
Sid.  283.  ^Q  others,  came  before  the  mavor  of  Lincoln^  and  there  dcpofed 

Kr?°ifr^lix  ^P^^  *  ho6\si  accordingly  ;  and  hereupon  brought  this  attion, 
'^  Whereto  it  was  demurred. — ^Yblverton,  for  the  defenianty 
nioved,  that  this  a£lion  lies  not ;  for  there  is  nof  any  confidera- 
lion  befidee  this  oath,  which  is  unlawful,  and  therefore  void. — 
He  ARN.  It  is  not  material  whether  the  confidcration  be  for  the 
plaintiflTs  benefit ;  for  if  it  be  any  charge  or  trouble  to  the-  de- 
fendant, it  fufficedi ;  as  in  Albamis  Cafe  \  and  he  conceived  the 
oath  to  be  lawful  enough,  he  being  before  the  mayor,  not  only  by 
his  authority,  but  before  him  alfo  as  a  witnefs.  And  2.  Hen.  4. 
mnd  U,  B,R.  are,  that  if  z/eme  fwears  that  fhe  will  not  fuc  a  cuz  In 
vita^  the  oath  is  not  unlawful,  and  Ihe  might  be  fucd  pro  Ittfitne 
fidei  in  this  cafe  in  the  fpiritual  court ;  but  becaufe  the  matter  is 
merely  temporal,  the  temporal  court  will  grant  a^roliibition,  which 
tUows  that  the  path  is  lawful.— Anderson.  The  travail  of  com- 
ing before  the  mayor  is  a  very  good  confideration  ;  and  truly  the 
path  is  not  illegal,  being  taken  before  him  ;  and  the  fmallncls  of  a 
confideration  n  not  material,  if  there  be  any  :  and  the  cafe  cited 
•     •  of  2.  Hen.  4.  proves  that  the  oath  is  not  illegal  ;  for  the  fpiritual 

court  ought  not  to  meddle  therewith,  being  temporal.     But  if  a 
Woman  fwears  to  marry  fuch  a  one,  and  Ihe  be  fucil  in  court  chrif- 
tian  pro  leefione  fidei^  the  fuit  is  lawful,  and  no  prohibition  lies  in 
that  cafe  ;  and  if  one  takes  an  oath  before  arbitrators  in  the  coun- 
try voluntarily,  which  have' no  authority  to  take  an 'oath,  it  hath 
been  punifhed  in  the  ftar-chamber,  being  falfe,  for  its  felfity.— 
W ALM6i«£Y  accord.    For  oaths  are  in  two  manners,  viz.  by  com- 
pulfion,  as  before  judges  who  have  authority  to  take  an  oath,  or 
voluntarily  .by  confcnt  of  the  party,  which  is  alfo  lawful;    as 
Ld.^tym. 500.  jQ^  Edw,  4.  II.     The  condition  of  an  obligation  was  to  prove 
il  JfZf  ^    ^^^^  ^  ^^^^Z  h^fort  J.  S.  it  is  not  to  be  doubted  but  that  there  it 
*  may  well  be  by  oath  before  J.  S. ;  and  the  oath  being  taken  vo- 

luntarily and  without  compulfion  is  lawful  enough.  And  wliercas 
it  was  objefted  that  the  word  being  deponere  before  the  mayor,  is  a 
word  incertain,  ioxdefonere  is  to  lay  down  :  but  it  was  held  certain 
enough  ;  for  to  depoic  or  lay  down  are  in  txyithfyHonima^s  et  tanta- 
we««/.— Be AUMOND  and  Owen  doubted  herein  at  firft ;  but  after- 
wards theyagrecd  with  their  companions,  that  the  confideration  was 
fufficient  and  lawful. — Wherefore  it  was  adjudged  for  tlie  plaintiff, 
Casbss.  Matthewfon  agalnjl  Lydiate. 

Ante^  Page  408.  Ca/t  20. 
Where  feyenl  'THE  cafe  was  now  revived  again  upon  a  new  aftion  brought, 
enter  into  cote-  *  and  the  matter  pleaded  in  bar  as  before ;  and  a  demurrer 
/'"^dLd*^  .  thereupon.— Glanvile  moved,  that  it  was  a  fcvcral  deed ;  for 
the  fcal  of  one  ^^^1'  ^^^  covenanted  by  himfelf  that  tlic  one  fliould  pay,  &c.  and 
of  the  covcnan.  that  the  Other  Ihould  pay,  &c.  and  therefore  it  is  as  fcveral  deeds 
torsii  torn  off,  in  one  picce  of  parchment ;  and  in  that  regard,  although  the  deed 
yet  itihtUnot  of  the  onc  be  difcharged  by  the  breaking  off  the  feal,  yet  it  rc- 
olhwT  «*>n8  the  deed  of  the  other.— Warberton.  Although  the  firft 

Amc,4#«,  words  have  a  coycnznt  feparatm^  yet  in  tlie  end  is  this  claufc> 
Fo(t546.  et  ad  performandum  amnes  cwventhna  pr^edi^f  \  every  of  them 
'•..  Lev.  220.     $.  Co«  %y  55.    1,  S^^Ik.  52,  53.   X.  S4IK.  574.    Bull. N.P.  «6t.    5.  Com.  Dig^  331. 
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'pparatim  bound  himfclf  in  a  double  freight,  wherein  every  of  them  Matukwio* 
bound  himfelf  that  tlie  covenants  of  his  companions  and  his    . 'jj^]['{'j 
own  fhould  be  performed,  which  is  joint  in  itfeif. — ^Walmsley    **  * 

and  Beaumond*    The  covenant  is,  that  every  one  binds  himfelf 
0d  performatiomm  omnium  conventionum  mercatorum  pnedi^ior* ;  the 
which  extends  to  every  of  them,  reddendo Jinpulajtngulisj  viz.  to 
perform  his  own  covenants. — Anderson.  I  doubt  much  thereof, 
^for  in  the  premifes  it  is  a  joint  deed  ;  as  for  a  joint  dcmife  by 
joint  leffors  to  joint  leffees;  and  the  covenants  arc  in  words  feveral  j 
to  as  if  the  one  had  releafed  the  covenants  to  the  one  of  the  leffees^ 
that  had  not  difcharged  the  others,  for  tlieir  covenants  are  feveral.  i,oArcxi  ag»ii. 
But  if  a  difcharge  of  the  deed  of  the  one  be  a  difcharge  for  all,  I  andadjud^ 
doubt  ipuch.— Wherefore  the  Court  moved  the  parties  to  com- for  Uie  piaintUf, 
pound  (fl).  port.  546. 

•Further  againft  Further,  and  Others.  cas*  %%. 

DEBT  upon  an  obligation  againft /\  aud  three  others,. admini-  A  recovery  a* 
ftrators  of  7. 5.  who  pleaded,  that  one  J,  D.  had  brought  debt  8;;^";^^^^^^^ 
in  the  queen's  bench  upon  an  obligation  of  one  hundred  pounds  ^j^^  ^ .  ^^i 
againft  one  of  the  admmiftrators,  and  recovered  by  a  nihil  dicit ;  may  be  pleaded 
and  that  they  had  riens  in/es  maynes  to  fatisfy  over  and  above  the  withnoaflets 
faiddcbt:  and  it  was  thereupon  demurred. — Glanvile  moved,  •V^®*""" 
that  this  was  not  any  plea  ;  for  in  regard  tlie  defendant  in  the  ^^"/^^^J^^ 
firft  aftion  might  have  abated  tlie  bill  by  faying  that  he  had  co-  uftittU. 
udminiftrators    not  named,   this  recovery  mail  not  bind    any  Ante,  4t.4ii« 
ftranger :  tliis  recovery  is  alfo  covinous,  being  by  default;  and  in  ,,  l^v.  sd. 
proof  thereof  vide  9.  Edw.  4.  pi.  i2, — Anderson  and  Beau-  w.  jokes,  91. 
MONp  held,  that  it  was  a  good  fled  trimd  facie ;  for  a  ftranger  i.Sid.404.334^ 
cannot  falfify  a  recovery  by  reafon  or  joint-tenancy  or  non-te-^""*'^»4°>* 
nancy,  or  by  fuch  dilatories,  but  onlv  for  matter  of  fubftance  ;  vc^  '  o'^* 
and  if  the  recovery  be  for  a  true  debt,  it  is  not  reafon  but  that 
the  adminiftrator  might  fuiFer  it  to  pafs  by  default ;  and  it  is  reafon 
it  ftiould  be  allowed  to  all  the  otliers :  ahd  if  there  be.  any  covin, 
it  is  to  be  averred  by  the  plaintiff ;  for  prima  facie  it  fhall  not  be 
fo  intended,  but  that  it  is  true  ;  and  if  there  be  any  covin  in  it, 
^he  may  falfify  it  for  that  caufe  ;  and  a  recovery  againft  one  admi- 
iiiftrator  Ihall  bind  him  and'kll  his  companions-,  and  therefore  it 
is  reafon  it  (hould  bind  all  ftrangers.     And  of  that  opinion  Owen 
and  Walmsley  faid  tb^y  were  :  but  they  would  be  advifed,  &c, 

Stapleton's  Cafe,  ^ 

T\REW  moved  the  Court,  that  one  Stapleton  of  Tork/hire  being  Tenant  in  tail 
'^^  tensHit  in  tail,  covenanted  to  ftand  feifed,  in  confideration  of  tovenant » to 
the  marriage  of  his  eldcft  fon,  td  the  ufc  of  himfclf  for  life,  and  ^*'?^  ^^^^^^  ^ 
after  to  ^ic  ufe  of  his  eldeft  fon  for  his  life,  and  after  to  the  uic  ^r  r^*'?^  ''''"• 
of  the  firft  fon  of  his  eldeft  fon,  which  ftiould  be  in  tail;  and  that  maind'er^^^^^^^^ 
afterwards  the  eldeft  fon  had  ifTueoneG/V^^r/  Staphton  his  eldcft  fon.  fon  in  tailj  thi« 
The  grandfather  afterwards  upon  great .  caufe  would  fell  part  of  <*<««  "ot  make 
the  land,    and    affure    niqrc   in   reconipencc    to  the   fan,     and '"^*^^^****^'*''* 
the  purchafors  would  not  take  any  affurance  unlefs  the  infant  r!^^n%'^^^ 
(who  was  but  four  years  of  age)  would  fuffer  a  recov^rv ;  and  jn  tail  as  befoitw 
yet  it  was  conceived  th^t  the  covenant  did  not  alter  any  cftate :  Ante,  279,180, 

•'  Port.  89c. 

Mpor,  ^2.     ydff  51.      a.  Co.  5a,      Salk.  619,      Com.  Rep.  119.      j.  Peere  WiU.  ^19,  , 

*n4 
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STArtETOM'i^nd  fo  It  was  adjudged  in  this  court,  in  the  csSe  of  Bfytifnam  v. 
Ca«i.  Blythman.  ^od  Walmsley,  Beaumond,  et  Owen  cmcejfcrunt. 
But  yet  to  Tatisfy  the  purchalbr  he  prayed,  that  a  guardian 
might  be  allowed  to  that  infant,  that  a  recovery  might  l^  fuffer- 
cd  againft  him  as  vouchee, — Whereto  the  Court  agreed;  and 
therefore  admitted  two  gentlemen  there  prcfent  (the  infant  being 

A  guardian  ap-  brought  into  court)  to  be  guardians  for  him ;  and  then  a  recovery 

pointed  to  an^^  was  had  bf  that  land  at  the  bar,  wherein  the  infant  was  vouched  ; 

him'to  fuSr  a*  *^^  ^^  ^Y  ^^^  guardian  appeared  ancl  vouched  the  common  vouchee. 

itcovery  in  order  to  C&tUfy  a  purchafor.     Ante,  172.    Hob.  197.    Cro.Car.  307. 

Cas.  as.  Byron  againfi  Byron. 

Debts  by  fpeci-  T\EBT  as  admmiftrator  of  Byron  upon  an  obligation.  The  cafe 
aity  are  the  de-  ^^  wa^.  That  the  intcflate  died  in  LancaOj'tre^  but  the  obligation 
ceafed^cgoods  was  at  London  at  the  time  of  his  death  ;  and  the  bifhop  ofCheflcr^ 
whc^\h  ^^ha"  ^"  whofe  diocefe  the  intcflate  died,  committed  adminiflration  to 
ipcn  w  beat  the  J'  ^*  ^^^  releafed  to  the  defendant ;  and  the  archbifhop  of  Can^ 
time  of  bu  ttrhury  committed  the  adminiflration  to  the  plaintiff*:  and  this  re- 
death.  Jeafe  was  pleaded  in  bar,  and  it  was  tliereupon  demurred. — War- 

BERTON.  Ev^ry  debt  follows  the  perfon  of  tlie  debtee;  and 
Chejler  is  witliin  the  province  of  York^  where  the  archbifhop  of 
Canterbury  hath  nothing  to  do. — Anderson.  Where  one  dies 
who  hath  goods  in  divers  diocefes  in  botli  provinces,  there  Center" 
bury  fhall  have  the  prerogative ;  otherwife  there  would  be  two  ad- 
miniflrations  committed,  which  is  res  irmudita.  The  debt  is  where 
the  bond  is,  being  upon  a  fpecialty ;  but  debt  upon  a  contraft 
follows '  the  perfon  of^  the  debtor  ;  and  this  difference  hath  been 
oftentimes  agreed.  Vide  Dycr^  305.  And  if  the  archbifhop  of 
Canterbury  hath  not!  any  prerogative  in  Tork^  but  that  fevcral  ad- 
miiiiflrations  ought  to  dc  committtrd ;  yet  at  leaflwife  adminiflra- 
tion  for  this  bond  ought  to  be  committed  by  the  archbifhop  of 
Canterbury.     Wherefore  this  releafe  is  not  any  bar, 

Frampton  againft  Stiles. 

T^EBT  upon  an  obligation  conditioned  for  the  performance  of 
-*^  certain  covenants,  in  quadam  indentura  hie  in  curia  prolata.  In 
truth  the  deed  was  not  indented  ;  but  it  was  written  hac  indentura 
fa^,  per  Curiam  :  and  it  is  not  any  indenture,  although  there  be 
tv»'o  parts  thereof. — Wherefore,  becaufe  the  defendant  did  not 
fhewan  indenture  by  him  pleaded,  it  was  adjudged  for  the  plain  tiff, 
Abr.  22.      ».  Inil.  i6z.       a.  BrownU  291.     Cro.  Jac.  419.      1.  Roll.  Rep.  40S. 


B.Roll.Ab.9o8. 

Swinb.  357. 
1.  Lev.  78. 
t.  Saund.  274. 
.  I.  Sid.  90. 
4.1nft.  335. 
Latch.  85. 
%.  Lev.  86. 
ilarxi.  2i6« 
2.Bum.4. 
$^k.  39* 
Carth.  374* 
Oodol.  70. 
Went.  46, 


Case  i6« 

If  an  indenture 
be  pleaded  as  an 
Indenture,  a  i/fi^' 
indented  itlUll  b« 
fiiewn. 

S.  C.5.  o.20.b. 
Co.  Lit-  143.  b. 
%^9,a.  a.  Roll. 
Pycr,  27.       3, 

Case  27, 

Ifthehufband 
of  iffme  execu- 
trix detain  part 
orly  of  the  tef 
tator's  {cood-,  he 
it  an  executor 

09/01  tort. 

Ante,  406. 
Port.  410. 

5.  Co.  -^3. 
"Pvti,   105,  166. 


Lj»c.  Abr.  336,     I .  S*lk.  76, 

Anonymous. 

DEBT  againft  the  defendant  as  exccut 
executor^  t^.\  and  a  fpccial  vcrdift  '* 
of  tl.c  goods  of  the  tcftator  was  comij 
dcfendunt,  who  is  dead  ;  and  that  he  kc 
his  hands,  and  Ibid  tliem.— Williams 
void  tor  the  uncertainty  ;  for  l^o,kwi  p, 
—  But  it  was  held  to  be  well  enough  ; 
mikcs  h'im  executor  dc/on  torty  {5V,  W 
the  plaintiff, 
33^.     M>x)r,  14.     Noy,  69.     Couldf.  116.     a.Vi 

t^P    OF    VOL.  I,   1>AR 


Te  pleaded,  ne  nvnqrtei 
that  admin iilration 
Jed  to  the  wife  of  the 
tonam  partem  honor um  in 
Fed  that  this  vcrdift  wan 
ig  alogcthcr  uncertain, 
if  he  detain  any  part,  it 
pfore  it  was  adjudged  for 

[147,    ».T«inRip,o7.s87.5j7* 


